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ADVERTISEMENT. 


The  author  of  the  following  work,  Jean  Domat,  was 
born  at  Clermont,  in  the  province  of  Auvergne,  in  France, 
on  the  30th  of  November,  1625,  and  died  in  Paris,  in  1696, 
Having  been  educated  to  the  profession  of  the  law,  he  waa 
appointed  king's  advocate  in  the  presidial  court  of  Clermont, 
which  office  he  held  and  exercised  for  thirty  years.  Besides 
attending  to  his  official  duties,  Domat  undertook  the  task 
of  reducing  to  order  the  civil  laws  of  his  country,  so  far  at 
least  as  they  were  identical  with,  or  foundetl  in,  those  of 
the  fiomaa  Code.  His  g^iraal  ploa  was,  iu  the  iirst  place, 
to  unite,  classify,  and  arrange,  in  their  natural  order,  the 
principles  of  the  civil  laws,  properly  so  called ;  then,  to 
digest  and  arrange  in  order  those  principles  which  more 
properly  belonged  to  the  public  law ;  and,  lastly,  to  make 
a  selection  from  the  texts  of  the  Koman  law  of  such  as 
might  be  most  useful  for  the  understanding  of  the  French 
law.  The  first  and  most  important  of  these  works  was 
published  at  Paris,  iu  1694,  two  years  before  the  author's 
death.     The  second  was  not  published  until  after  his  de- 


The  celebrated  Chancellor  D'Aguesseau,  then  advocate- 
general  at  Paris,  and  who,  at  a  later  period  of  his  life, 
assisted  and  encouraged  Pothier  in  the  publication  of  his 
Pandects,  was  instrumental  in  facilitating  the  execution  of 
Domat's  work,  by  bring^g  the  author  to  Paris,  and  intro- 
duciiig  him  to  the  &Tor  and  notice  of  the  king.     His  opin- 
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ion  of  The  Civil  Law  in  its  Natural  Order  is  expressed  in 
the  following  recommendation,  long  afterwards  addressed  to 
his  son,  advising  him  to  study  that  work :  — 

"  No  one  has  gone  more  profoundly  than  Domat  into  the 
true  principles  of  law,  or  explained  them  in  a  manner  more 
worthy  of  a  philosopher,  of  a  jurisconsult,  and  of  a  Chris- 
tian. After  having  ascended  to  first  principles,  he  descends 
and  follows  them  out  even  to  their  most  remote  conse- 
quences. He  develops  them  in  an  order  almost  geometrical. 
All  the  different  kinds  of  laws  are  detailed  in  his  work, 
with  the  characters  which  distinguish  them.  It  is  the  best 
made  and  the  most  finished  plan  of  civil  society;  and  I 
have  always  regarded  it  as  a  precious  work,  which  I  have 
Been  grow  and  almost  spring  into  birth  from  between  my 
own  hands,  such  was  the  author's  friendship  for  me.  You 
ought  to  esteem  yourself  happy,  my  dear  son,  to  find  this 
work  written  before  you  entered  upon  the  study  of  juris- 
prudence. You  will  imbibe  from  it  the  spirit,  not  only  of  a 
jurisconsult,  but  of  a  legislator,  if  you  read  it  with  the 
attention  which  it  deserves :  and  you  will  be  enabled,  by  the 
principles  which  it  will  give  you,  to  distinguish  for  yourself, 
in  the  course  of  your  reading,  that  which  belongs  to  natural 
and  immutable  justice  from  that  which  is  only  the  work  of 


The  treatise  of  The  Civil  haw  in  its  Natural  Order  was 
translated  into  English  by  Ds.  Straham,  and  first  pub- 
lished in  London,  together  with  a  translation  of  2'fte  Public 
Law,  in  two  volumes,  folio,  in  1120.  A  second  edition 
appeared  in  1737.  The  following  extracts  from  the  trans- 
lator's preface  will  serve  to  explain  his  \-iews  of  the  impor- 
tance and  utility  of  the  work  to  his  countrymen :  — 

"  ITie  author's  design  in  compiling  this  work  was,  not  to 
make  a  new  abridgment  of  the  whole  body  of  the  civil 
law,  which  had  been  done  long  before  his  time  by  many 
raninent  hands :  but  his  view  was  to  give  to  the  world 
something  new  in  its  kind,  and  what  had  not  been  attempted 
by  any  other  lawyer  before  him ;  to  wit,  a  collection  out  of 
the  body  of  the  ciTil  law  of  all  the  natural  rules  of  justice 
and  equity  which  are  applicable  to  the  most  common  trans- 
artiona  between  man  and  man,  either  in  a  private  or  public 
capacity,  in  a  clear  and  easy  method,  and  disentangled  horn 
ihe  niceties  and  forms  of  law,  with  which  they  are  mixed 
I  Bnd  interwoven  in  the  body  of  the  civil  law. 

"  It  is  most  certain,  that  it  is  in  the  body  of  the  civil 
law  that  we  have  the  most  complete,  if  not  the  only,  collec- 
tion of  the  roles  of  natural  reason  and  equity,  which  are  to 
govern  the  actions  of  mankind ;  and  therefore  it  is  that  it 
has  been  called  ratio  scripta,  written  reason,  as  containing 
the  most  perfect  rules  of  reason  for  deciding  all  differences 
tiiat  may  arise  among  men  in  their  intercourse  with  <Mie 
another.  Bat  the  Roman  lawyers  who  were  the  compilers 
of  that  work,  having  inserted  therein  many  things  peculiar 
to  their  own  form  of  government  which  are  now  obsolete, 
and  having  intennixed  with  the  ftmdamental  prindples  of 
justice  and  equity  some  niceties  of  the  law  which  are  not 
of  so  general  ose  at  present,  and  which  render  the  study  of 
the  civil  law  too  irksome  and  tedious  for  those  who  do  not 
intend  to  make  it  their  profession ;  t^  author  of  this  col- 
lectiDD  has  removed  that  difficulty  by  leaving  out  such  parts 
of  the  civil  law  as  are  not  at  present  of  so  general  nae, 
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and  selecting  all  the  fiindamental  maximB  of  law  and  equity, 
which  must  be  the  same  in  all  countries,  and  applying  them 
to  the  most  common  affairs  of  human  life,  in  a  plain,  easy 
method,  and  in  their  natural  order.  So  that  the  reader 
here  finds  under  the  same  title  all  the  rules  of  law  which 
have  any  relation  to  the  subject  of  the  said  title,  and  which 
lie  dispersed  under  different  titles  in  the  body  of  the  Roman 
laws,  and  cannot  be  there  learned  without  great  study  and 
application. 

"  Thb  work  no  sooner  appeared  in  public,  than  it  was 
received  with  universal  applause  among  men  of  learning, 
and  has  been  justly  reckoned  one  of  the  improvements  of 
learning  which  we  owe  to  the  last  century.  There  have 
been  several  editions  thereof  in  France  in  a  few  years ;  and 
it  has  been  thought  to  be  of  so  great  use  in  other  countries, 
that  it  has  been  translated  into  several  other  languages.  I 
thought  that  it  might  not  be  of  less  service  here  in  England 
than  in  other  countries,  and  therefore  was  induced  to  render 
it  into  English,  that  all  the  subjects  of  this  kingdom  in  gen- 
eral might  have  the  benefit  of  it.  There  are  many  persons 
of  great  learning  in  England,  who  have  not  had  oppor- 
tunities of  acquiring  such  a  thorough  knowledge  of  the 
French  tongue  as  to  be  able  to  understand  perfectly  the 


"Since  I  first  read  this  book,  I  have  always  been  of  opiiir>  J 
ion  that  an  English  translation  of  it  would  be  of  the  grea^  { 
est  service  here  in  England ;  and  the  rather,  because  of  lat©  i 
years  the  study  of  the  civil  law  here  in  England  has  been   , 
so  much  neglected,  and  has  met  with  so  great  discourage- 
ment, that  we  are  in  a  manner  become  strangers  to  it ;  and, 
under  a  groundless  apprehension  of  its  being  an  encroach- 
ment on  the  law  of  the  land,  we  are  like  to  lose  all  the  real 
advantages  which  may  be  reaped  from  it  in  subserviency  to 
our  own  laws,  and  which  all  other  nations,  except  ourselves, 
do  at  this  day  enjoy. 

"  In  all  other  countries  where  the  study  of  the  Civil  I,aw  j 
is  cultivated,  they  have  pecidiar  laws  and  customs  of  their 
own,  of  which  they  are  as  tenacious  as  we  can  possibly  be 
of  ours.  And  yet  they  are  so  far  from  banishing  or  dis- 
couraging the  study  of  the  civil  law,  under  an  apprehen- 
sion of  its  encroaching  upon  their  own  municipal  laws, 
that,  on  the  contrary,  they  give  the  professors  thereof  all  I 
possible  encouragement ;  they  study  it  as  a  qualification  for  \ 
the  better  understanding  of  their  own  laws,  and  make  it 
subservient  to  them  in  all  respects,  by  applying  the  general 
rules  of  natural  reason  and  equity  which  are  contained 
therein  to  clear  up  any  difficulties  or  obscurities,  and  to 
supply  any  defects  or  omissions  that  may  occur  in  their 
own  municipal  laws.  And  this  is  the  only  use  that  is  made 
of  the  civil  law  in  most  countries  at  this  day;  not  that 
they  receive  it  by  virtue  of  any  power  or  authority  that  the 
Roman  emperors  had  to  impose  their  laws  upon  other 
nations,  which  pretence  now  must  be  looked  upon  as  very 
frivolous  ever  since  the  declension  of  the  Roman  empire; 
but  they  receive  it  only  as  containing  the  most  complete,  if 
not  the  only,  collection  of  rules  of  natural  reason  and  equity, 
which  may  come  in  aid  of  their  own  municipal  laws,  and 
serve  as  a  rule  for  deciding  all  cases  wherein  their  own  laws 
and  customs  are  silent" 

The  late  Mr.  Justice  Story,  in  the  pre&ce  to  his  work  on 


till  AJ>VBRTI8EHSE4T. 

Bailments,  the  p^es  of  which  bear  ample  testimony  to  the 
use  which  the  learned  author  has  made  of  Domat's  labors, 
thus  bears  emphatic  testimony  to  his  merits :  —  "  The  work 
of  Domat,  entitled  The  Civil  Law  in  its  Natural  Order, 
considering  the  age  and  the  circumstances  under  which  it 
was  written,  is  a  truly  wonderful  performance.  His  method 
is  excellent,  and  his  matter  clear,  exact,  and  comprehensive." 
The  object  of  the  author,  in  this  learned  treatise,  was  to 
disembarrass  those  of  the  principles  and  proyisions  of  the  Bo* 
man  law  which  are  of  general  interest  and  application  from 
the  technicalities  with  which  they  are  more  or  less  accom- 
panied in  the  compilations  of  Justinian ;  and,  by  presenting 
th^n  in  a  natural  and  at  the  same  time  scientific  method,  to 
render  them  more  intelligible,  and  their  attainment  more 
easy  and  agreeable,  to  those  who  have  not  made  the  system 
of  the  Roman  law  a  dbtinct  study.  And  though  the  work 
was  particularly  adapted  to  the  French  jurisprudence  of 
the  age  in  which  it  was  written,  it  is  not  less  applicable  at 
the  present  day  to  every  system  of  legal  institutions,  of 
which  the  Boman  law  is  either  a  part,  or  in  which  it  is 
recognized  and  resorted  to  as  a  body  of  written  reason. 
Presenting  the  results  of  the  Roman  jurisprudence,  without 
the  processes  by  which  those  results  have  been  attained,  the 
work  of  Domat  is  entirely  riiffprpnt  in  its  character  fcom  the 
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part  from  those  of  France,  Spain,  or  Holland,  are  founded 
to  a  greater  or  less  extent  in  the  Roman  law. 

These  considerations  have  induced  a  belief,  on  the  part 
of  the  publishers,  that  a  modern  edition  of  this  celebrated 
work  would  be  acceptable  to  tlie  profcsfiiuD,  and  have  led 
them  to  undertake  a  republication  of  the  English  trans- 
lation of  it  by  Dr.  Strahau,  under  the  supeiinteudence  of 
the  present  editor. 

In  the  preparation  of  this  edition,  the  principal  purpose 
«i  Aeaditiirt  w  -eMH^ieaw  «ntlt  Ihe  wiihet  «£  the  |MA^ 
BAeW)  hu  bflOB  to  bnsg'  ^  traaBiation  w&tbin  a  leaaoK- 
tJMe«i>^w%mtlMiat  ^^uttiBgflBriwitua  ttf'Uie  arigiul 
mak.  Vhi*  iw»  ^eea  «fieot«d  t^  Iwring  wtfitf  Oie  aiM* 
not  ae4«4i^0lth»SffBW  kwiefenedto  mi  vibodLi^ 
4»a«tlK^iHaeh*»tiw  tnulalwi*  we  footed  at  kngd»t 
JMd  fegr  ORUt&ag  utttlf  «U  tte  trandator'B  notes;  vfaidi, 
hiag  meae^  ««i>lwmtoiy<rf  the  oommen  and  statute  hor 
^UBs^and,  as  it  stood  in  his  time,  wrold  be  ci^ii^  unwj 
yhetoty  at  the  'gma^t  day,  and  nu^.  tbenfon  fCry  iraK 
be  spared.  The  texts,  however,  have  been  inserted  in  some 
cases,  where  they  seemed  necessary  in  order  to  render  the 
author's  lemarks  intelligible.  Where  the  translator's  notes 
have  been  retained,  they  are  included  in  brackets. 

The  notes  of  the  author  himself^  although  referring  in 
many  instances  to  die  old  French  law,  which,  in  form  at 
least,  has  been  superseded  by  the  modem  codes,  have  been 
scrupulously  retained ;  inasmuch  as,  in  every  place  out  of 
France  where  French  law  still  prevails  to  any  extent,  it 
is  the  old  law,  and  not  the  new  codes,  to  which  recourse 
must  be  had. 

The  references  to  the  Roman  law,  which  are  made  accord- 
ing to  the  method  in  use  in  Domat's  time,  have  been  pre- 
served. Being  now  as  accurate,  probably,  as  they  could  be 
made  upon  any  system,  it  was  thought  that  the  risk  of 
mistakes,  in  changing  them  for  any  of  the  more  modem 
forms  of  citing,  would  be  hardly  compensated  by  any  sup- 


X  ADVERTISEMENT. 

posed  advantages  of  the  latter  over  the  former.  But  in 
order  to  render  the  references  readily  intelligible,  and  to 
facilitate  the  use  of  them,  an  alphabetical  list  of  all  the 
rubrics  of  the  several  titles  of  the  Institutes,  Digest,  and 
Code  is  subjoined  in  an  Appendix  to  the  second  volume, 
preceded  by  an  explanation  of  the  manner  in  which  the 
references  to  them  are  made. 

The  translation  of  Dr.  Strahan,  though  substantially 
accurate,  is  by  no  means  an  elegant  production.  But,  as  it 
did  not  consist  either  with  the  avocations  of  the  editor,  or 
with  the  wishes  of  the  publishers,  to  make  a  new  one, 
nothing  more  has  been  attempted  than  to  improve  the  old. 
The  work  has  accordingly  been  collated  with  the  latest 
French  edition ;  the  translation,  where  it  has  been  found  to 
be  erroneous,  has  been  made  to  conform  to  the  original ; 
the  orthography  and  punctuation  have  been  carefully  re- 
vised ;  antiquated  and  peculiar  expressions  have  been  modi- 
fied ;  and  such  errors  of  the  press  as  had  escaped  notice 
in  the  former  editions  have  been  corrected. 

In  order  to  facilitate  a  reference  to  the  work,  the  parap 
graphs  have  been  numbered  consecutively,  from  the  begin- 
ning to  the  end.  The  only  mode  of  reference  to  the  former 
editions  is  by  the  Part,  Book,  Title,  Section,  and  Article,  or 
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L    The,  First  PrindpUs  of  Laics  were  unknown  to  Pagans. 

One  would  think,  that  nothing  ought  to  be  better  known 
by  men  than  the  first  principles  of  the  laws  wliich  regulate 
botli  the  conduct  of  every  one  in  particular,  and  the  order  of  the 
society  which  they  compose  together :  and  that  even  those  per- 
sons who  have  not  the  advantages  of  religion,  by  which  we  leam 
what  those  priaciples  are,  ought  at  least  to  discover  them  in 
their  own  breasts,  seeing  they  are  engraved  on  all  our  hearts  by 
nature.  Nevertheless,  we  see  that  the  most  learned  of  those 
who  were  ignorant  of  what  religion  teaches  us  concerning  them, 
knew  so  little  of  them,  that  they  have  eatabhshed  rules  which 
violate  and  destroy  them. 

Thus  the  Romana,  who  have  excelled  all  other  nations  in  cul- 
tivating the  civil  laws,  and  who  have  made  bo  great  a  number 
of  very  just  ones,  took  the  same  license  as  other  people  did,  to 
take  away  the  lives  of  their  slaves  and  of  their  own  children.* 
As  if  the  power  which  the  quality  of  father,  and  that  of  master, 
gave  them,  conld  dispense  with  the  laws  of  hnmanity. 

This  extreme  opposition  between  the  equity  which  shines  in 
the  just  laws  made  by  the  Romans,  and  the  inhumanity  of  this 
Ucense,  shows  plainly  that  they  were  ignorant  of  the  sources  of 
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2  TREATISE    OP   LAWa.  [CHAF.  I. 

that  very  justice  which  they  understood,  since  they  violated  in 
so  gross  a  manner,  by  these  barbarous  laws,  the  spirit  of  those 
principles  which  are  the  foundations  of  all  the  justice  and  equity 
that  is  in  their  other  laws. 

This  error  is  not  the  only  one  by  which  we  may  jud^  how 
much  they  were  strangers  to  the  knowledge  of  those  principles ; 
we  have  another  very  remarkable  proof  of  it,  in  the  idea  which 
their  philosophers  gave  them  of  the  origin  of  the  society  of  man- 
kind, of  which  those  principles  are  the  foundation.  For  they 
were  so  far  from  knowing  them,  and  from  perceiving  how  they 
ought  to  form  the  union  of  men,  that  they  imagined  that 
men  lived  at  first  as  wild  beasts  in  the  fields,  without  any  com- 
munication, and  without  any  tie  to  one  another,  until  one  of 
them  bethought  himself  that  it  was  possible  to  join  them  to- 
gether in  society,  and  began  to  civilize  them  for  that  purpose.^ 

We  shall  not  stop  here  to  inquire  into  the  causes  of  this 
strange  contrariety  of  light  and  darkness  in  men  who  were  the 
most  learned  of  all  the  heathens ;  and  how  they  could  know  so 
many  rules  of  justice  and  equity,  without  perceiving  in  them  the 
principles  on  which  they  depend.  The  very  first  elements  of 
the  Christian  religion  explain  this  riddle ;  and  what  it  teaches 
us  concerning  the  state  of  man,  discovers  to  us  the  canses  of 
this  blindness,  and  informs  us  at  the  same  time  what  are  these 
first  principles  which  God  has  established,  as  the  foundations  of 
the  order  of  the  society  of  mankind,  and  which  are  the  soorces 
of  all  the  rules  of  justice  and  equity. 

But  although  these  principles  ate  known  to  as  only  by  the 
"  ght  of  religion,  yet  it  poitita  them  out  to  ua  in  our  very  naturr. 


eak.r.  i.]  pibst  principleb  of  laws.  3 

ticulars  which  are  to  depend  tipoti  them ;  it  U  of  importanrp  to 
consider  what  are  the  principlee  of  laws,  in  order  to  know  tho 
nature  and  iinimcss  of  the  rules  which  depend  on  them.  And 
we  may  judge  of  the  certainty  of  these  principles,  by  the  double 
impression  which  such  frutha  ought  to  make  upon  our  minds, 
which  God  reveals  to  us  by  religion,  and  makes  us  to  apprehend 
by  our  reason.  So  that  we  may  say,  tliat  the  first  prineiplcs  of 
laws  have  a  character  of  truth,  which  touches  and  persuades 
more  than  that  of  the  principles  of  other  human  sciences.  Ajid 
that  whereas  tlie  principles  of  other  sciences,  and  the  particular 
truihs  which  depend  upon  them,  arc  only  the  object  of  the  mind, 
and  not  of  the  heart,  and  that  they  do  not  even  enter  into  the 
minds  of  all  persons ;  tlie  first  principles  of  laws,  and  the  par- 
ticular rules  essential  to  these  principles,  have  a  character  of 
truth  which  every  body  is  capable  of  knowing,  and  which  afiecta 
the  mind  and  the  heart  alike.  Thus  the  whole  mun  is  pene- 
trated by  them,  and  more  strongly  convinced  of  them  than  of 
the  tniths  of  all  the  other  human  sciences. 

There  is  nobody,  for  instance,  but  whose  heart  and  mind  tell 
hira,  that  il  ia  not  lawful  to  kilt  him,  or  to  rob  him,  nor  to  kill 
or  rob  others ;  and  who  is  there  that  is  not  more  fully  persuaded 
of  these  truths  than  of  any  theorem  of  geometry  ?  Nevertheless 
tbeao  very  truths,  that  murder  and  robbery  are  unlawful,  how- 
tntx  clear  and  evident  they  are,  have  not  a  degree  of  certainty 
equal  to  that  of  the  first  principles  on  which  they  depend ;  for 
whereas  these  principles  are  rules  which  admit  of  no  dispensa- 
tioD  or  exception,  these  tmths  are  liable  to  exceptions  and  dia^ 
peosations.  As  for  instance,  Abraham  might  lawfully  kill  his 
son,  when  the  Lord  of  life  and  death  commanded  him  to  do  it:° 
and  the  Hebrews  took,  without  any  cnme,  the  riches  of  the 
^yptians,  by  order  of  the  Master  of  the  ntuverse,  who  gave 
these  riches  to  them.' 

DX  TTie  &unoledge  of  the  First  Principles  of  Laws  is  attained 
toby  the  Knowledge  of  Mim. 
We  cannot  take  a  more  simple  and  surer  way  for  discover- 
ing the  first  principles  of  laws,  than  by  supposing  two  prime 
troths,  which  are  only  bare  definitions.  One  is,  that  the  laws 
of  man  are  nothing  else  but  the  rules  of  his  conduct ;  and  the 

■>  Otn.  xxii.  8.  ■■  Ezod.  xi.  2 ;  xii  SB. 
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other,  that  the  said  conduct  is  nothing  else  hot  the  steps  which 
a  man  makes  towards  his  end. 

In  order,  therefore,  to  discover  the  first  foondatiotts  of  the 
taws  of  man,  it  is  necessary  to  know  what  is  the  end  of  man ; 
because  his  destination  to  that  end  will  be  the  first  rule  of  the 
way,  and  of  the  steps  that  lead  him  to  it,  and  consequently  his 
first  law,  and  the  foundation  of  all  the  others. 

To  know  the  end  of  a  thing,  is  only  to  know  why  it  ia  made. 
And  we  know  why  a  thing  ia  made,  if,  by  observing  how  it  is 
made,  we  discover  what  its  structure  may  have  relation  to. 
Because  it  is  certain,  that  God  has  proportioned  the  nature  of 
every  thing  to  the  end  for  which  he  has  designed  it 

We  all  know  and  feel,  that  man  hath  a  sool  which  animates 
a  body,  and  that  in  this  soul  there  are  two  powers  or  faculties ; 
an  understanding,  which  is  capable  of  knowing,  and  a  will, 
capable  of  loving.  Thus  we  see  that  it  is  to  know,  and  to  love, 
that  Ood  has  made  man,  and  consequently  that  it  is  to  unite 
himself  to  some  object,  in  the  knowledge  and  love  of  which 
his  quiet  and  happiness  consist ;  and  that  it  is  towards  this 
object  that  he  ought  to  direct  all  his  steps.  From  whence  it 
follows,  that  the  first  law  of  man  is  his  destination  to  the 
knowledge  and  love  of  that  object,  which  ought  to  be  his  end, 
and  in  which  he  is  to  find  his  happiness :  and  that  it  is  this  law, 
which,  being  the  rule  of  all  bis  actions,  ought  to  be  the  principle 
of  all  his  laws. 

To  know,  therefore,  what  is  this  first  law,  what  is  the 
spirit  of  it,  and  in   what  manner  it  is  the  foundation  of  all 
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all  that  is  contained  in  the  earth  and  in  the  heavens  is  only  a. 
provision  made  of  things  necessary  for  all  our  wants,  which  wUl 
ptTish  when  they  cease.  And  we  see  plainly,  that  every  thing 
there  is  so  little  worthy  both  of  our  mind  and  our  heart ;  that 
OB  for  the  mind,  God  hath  hidden  from  it  all  other  knowledge 
of  the  creatures,  besides  what  conccjijs  the  ways  of  using  Iliem 
wcU ;  and  that  the  Bciences,  which  apply  themselves  to  the 
knowle-dge  of  their  nature,  discover  nothing  in  them  besides 
what  may  be  of  use  to  us,  and  grow  darker  and  more  unintel- 
ligiblf,  the  more  they  attempt  to  penetrate  into  tliat  which  is  of 
no  use  to  ns.'  And  as  for  the  lieart,  every  body  knows  that  the 
whole  world  is  not  capable  of  filling  it ;  and  that  it  was  never 
able  to  make  any  of  those  persons  happy,  who  have  set  their 
affections  most  upon  it,  and  have  enjoyed  the  greatest  share  of 
it  Every  body  is  so  fully  convinced  of  this  truth,  that  there  is 
no  occasion  to  persuade  any  one  of  it  And  in  fine,  we  must 
learn  from  him  who  has  formed  man,  tliat  it  is  he  alone  who,  at 
he  is  his  principle,  is  also  his  end :  <  and  that  it  is  only  God 
alone  who  is  able  to  fill  the  iniinitc  vacuity  of  that  mind  and 
of  that  heart  which  he  has  made  for  himself." 

It  is  therefore  for  God  himself  that  God  has  made  man.'  It 
is  that  he  may  know  him,  that  he  has  given  him  an  understand- 
ing ;  it  is  that  he  may  love  him,  that  he  has  given  him  a  will ; 
and  it  is  by  the  ties  of  this  knowledge,  and  of  this  love,  that  he 
would  have  men  to  imite  tjiemselves  to  him,  that  they  may  find 
in  him  their  true  life,  and  their  only  happiness.' 

It  ia  this  constmction  of  man,  who  is  formed  to  know  and  to 
love  God,  which  makes  him  to  be  like  God."  For  since  God 
alone  is  the  sovereign  good,  it  ia  his  nature  to  know  himself 
and  to  love  himself;  and  it  is  in  this  knowledge,  and  in  this 
love,  that  bis  happiness  does  consist  So  that  it  is  to  be  like 
turn,  to  be  of  a  nature  that  is  capable  of  knowing  him  and  of 
loving  him ;  and  it  is  to  partake  of  his  happiness,  to  attain  to 
the  perfection  of  t^  knowledge  and  this  love." 

*  Bedm.m.aa. 

^  PtaL  xtU.  15. 
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IV.  The  Nature  of  H/Lin. 
Thus  we  discover,  by  this  resemblance  which  man  has  to 
God,  what  it  is  his  nature  consists  in,  his  religion,  and  his 
first  law.  For  his  nature  is  nothing  else  but  that  being  which 
is  created  after  the  image  of  God,  and  capable  of  possessing  that 
sovereign  good,  which  is  to  be  his  life  and  his  blessedness. 

v.  Tie  ReUgioa  of  Man. 
His  religion,  which  ia  the  collection  of  all  his  laws,  is  noth- 
ing else  besides  the  light  and  the  way  which  lead  him  to  that 
life.* 

VL  The  First  Law  of  Mtn. 
And  his  first  law,  which  is  the  spirit  of  his  religion,  is  that 
which  enjoins  him  to  search  after  and  to  love  that  sovereign 
good ;  to  which  he  ought  to  raise  himself  with  all  the  force 
of  his  mind,  and  of  bis  heart,  which  are  made  on  purpose  to 
possess  if 

VIL  The  Second  Law  of  Man. 
It  is  this  first  law  which  is  the  foundation  and  first  prin- 
ciple  of  all  the  others.  For  this  law,  which  commands  man 
to  search  after  and  to  love  the  sovereign  good,  being  com- 
mon to  all  mankind,  it  implies  a  second  law,  which  obliges 
them  to  unity  among  themselves,  and  to  the  love  of  one  an- 
other ;   because,  being  destined   to   be   united   in   the   posses- 


wBOJ&t  iBaaldiid  m  llie  yfommtAtm  nf  tiieir  oomiiii&ii  Md)^  iilli 
tegmi  to  Ibfm  ittDioii^^Uieiii  ■%  ^ptkff  iiiiioii^  in  liie^  HM^of t^H 
means  ivMqI]^  gdide  tfaem  to  timt  otfaer  umraii  jini 'hs^iiM 
made  tiiia  last  miioxii  in  ^wliieh  their  bappineoi  is  to  consist^  td 
dep^id  on  the  good  use  of  tiat  first  imion,  tddoh  is  to  form  VMat 
sodefy. 

it  is  in  Older  to  miite  fhem  in  this  society,  that  he  hath  made 
it  ess^itial  to  their  nature.  And  as  we  see  in  the  nature  o£  man 
his  destination  to  the  sovereign  good,  we  shall  also  discover  in 
it  hb  destination  to  society,  ami  the  several  ties  whidi  engage 
him  to  it  firom  all  parts ;  and  that  thoie  ties,  whidi  are  conse- 
finenoes  of  tiie  destination  of  man  to  the  exercise  of  tiie  first  twd 
hwB,  are  at  the  same  time  tiie  fotindation  of  the  p«rticalar  roles 
of  a&  his  duties,  and  tiie  fountain  of  all  laws. 

But  before  we  proceed  any  farther,  to  show  the  odmeetkxl 
widch  Mnks  all  the  laws  witii  these  first  two,  it  is  necessary  to 
obviate  the  reflection  ^hldi  it  is  natural  to  make  oh  tiie  state 
of  tihis  society ;  'vriiieh,  althooj^  it  on^t  to  be  founded  Dn  liie 
ftpBt  two  laws,  does  nevertheless  subsist,  notwithstanding  the 
spirit  of  these  laws  has  but  very  little  influence  in  it;  so  that  it 
seems  as  if  it  maintained  itself  by  other  principles.  However, 
although  men  have  violated  these  fundamental  laws,  and 
although  society  be  in  a  state  strangely  different  from  that 
which  ought  to  be  raised  upon  these  foundations,  and  cemented 
by  this  union ;  it  is  still  true,  that  these  divine  laws,  which  are 
essential  to  the  nature  of  man,  remain  immutable,  and  have 
never  ceased  to  oblige  men  to  the  observance  of  them :  and  it  is 
likewise  certain,  as  will  hereafter  appear,  that  all  the  laws  which 
govern  society,  even  in  the  condition  in  which  it  is  at  present, 
are  no  other  than  consequences  of  these  first  laws.  Thus,  it 
was  necessary  to  establish  these  first  principles :  and  besides, 
it  is  not  possible  to  comprehend  aright  the  manner  in  which 
we  see  society  subsist  at  present,  without  knowing  the  natural 
state  in  which  it  ought  to  be ;  and  considering  in  it  the  union, 
which  the  divisions  of  mankind  have  broken,  and  the  order 
which  they  have  inverted. 

In  order  to  judge,  therefore,  of  the  spirit  and  use  of  the  laws, 
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which  maintain  society  in  the  condition  in  which  it  is  at  pres- 
ent, it  is  necessary  to  draw  a  plan  of  this  society  on  the  founda- 
tion of  the  two  primary  laws,  to  the  intent  that  we  may  dis- 
cover in  it  the  order  of  all  the  other  laws,  and  the  connection 
which  they  have  with  these  first  two.  And  then  we  shall  see 
what  method  God  hath  taken  to  make  society  subsist  in  the 
Btate  in  which  we  see  it  at  present,  and  among  those  persons  who, 
not  governing  themselves  in  it  according  io  the  spirit  of  the 
fundamental  laws,  ruin  the  foundations  which  be  bad  laid  for  it 


CHAPTER    II. 


A   PLAN    OP    SOCIETY,   ON    THE    FOUNDATION    OF    TUB    FIRST    TWO 
LAWS,   BT   TWO    KINDS    OF   EN0AOEMENT8. 


L  T^e  Relaiion  tohich  the  Slate  of  Man  in  this  Life  has  to  the 
Exercise  of  the  First  Law. 
Altbougr  man  was  made  to  know  and  to  love  the  sov- 
ereign good,  yet  God  did  not  put  him  immediately  in  pos- 
session of  ibat  end,  bat  placed  him  first  in  this  life,  as  tbe  way 
to  attain  to  it.  And  seeing  man  cannot  move  towards  any 
objects  by  other  steps  than  the  light  of  his  understanding, 
and  the  motions  of  his  will,  God  hath  made  the  clear  knowl- 
edge   and   the   unchangeable   love  of  the  sovereign  good,  in 


that  aU  things  in  it  that  present  themselves  to  Jiis  view,  both  ui 
himaelf  and  in  all  other  creatures,  are  so  many  objects  given 
him  to  engage  him  to  it  For  as  to  the  fijat  law,  he  ought 
to  perceive  by  the  sight  and  use  of  all  these  objects,  that  they 
are  no  many  lineaments  and  images  of  that  which  God  would 
have  men  to  Itnow,  and  to  love  in  him. 

IL  77ie  Relation  which,  the  same  Stale  of  Mim  lias  lo  the  Eeer- 
cise  of  the  Second  Law. 

And  a^  to  the  second  law,  God  hath  so  sorted  and  matched 
men  among  themselves,  and  adapted  the  universe  to  ail  man- 
kind, that  the  same  objects  which  ought  to  excite  in  them  the 
love  of  the  sovereign  good,  engage  them  likewise  to  society,  and 
to  a  mutual  love  of  one  another.  For  we  see  nothing,  and  we 
know  nothing,  either  without  man,  or  within  him,  but  what 
points  out  his  destination  to  society. 

Thus,  without  man,  the  heavens,  the  stars,  the  light,  the  air, 
arc  objects  which  present  themselves  to  mankind,  as  a  good 
common  to  them  all,  and  of  which  every  person  hath  the  entire 
use.  And  all  the  things  which  the  earth  and  the  waters  bear  or 
bring  fortli,  are  likewise  of  common  use ;  but  iu  such  a  manner, 
that  not  any  one  of  them  passes  to  our  use,  but  by  the  labor  of 
many  personti.  And  this  renders  men  necessary  one  to  another, 
and  forms  among  them  the  different  ties  for  the  uses  of  agricnl- 
tnie,  commerce,  arts,  sciences,  and  for  all  the  other  communica- 
tions which  the  several  wants  of  life  may  demand. 

Thus,  within  man,  we  see  that  God  hath  formed  him  by  an 
inconceivable  conjunction  of  spirit  and  matter  together ;  and 
that  he  hath  created  him,  by  the  union  of  a  soul  and  a  body,  in 
OTder  to  make  of  the  said  body  united  to  the  son],  and  of  the 
said  divine  Btrnctore  of  senses  and  members,  the  instrument 
of  two  uses  essential  to  society. 

The  first  of  these  two  uses  is,  that  of  uniting  the  minds  and 
bearte  of  men  among  themselves ;  which  is  effected  by  a  natural 
consequence  of  the  union  of  the  sonl  and  the  body.  For  it  is 
by  the  use  of  the  senses  united  to  the  mind,  and  by  the  impres- 
rioos  of  the  mind  upon  the  senses,  and  of  the  senses  upon  the 
mind,  that  men  communicate  to  one  another  their  thoughts  and 
their  sentiments.  Thus,  the  body  is  at  the  same  time  the  in- 
strument and  the  image  of  that  mind  and  of  that  heart,  which 
are  the  image  of  God. 
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The  second  use  of  the  body  is,  that  of  applying  men  to  all 
the  diiferent  labors  wMch  Giod  hath  rendered  necessary  for  sup- 
plying all  their  wants ;  for  it  is  for  labor  that  God  hath  given  us 
senses  and  members.  And  although  it  be  true,  that  the  labors 
which  employ  man  at  present  are  a  punishment  which  God  in- 
flicts on  him,  and  that  God  hath  not  given  unto  man  a  body  fit 
for  labor,  to  punish  him  by  the  labor  itself;  yet  it  is  certain,  that 
man  is  so  far  destined  by  nature  for  labor,  that  he  was  com- 
manded to  work  even  in  the  state  of  innocence.'  But  one  of 
the  diiferences  between  the  labors  of  that  first  state  of  man,  and 
these  of  the  present,  consists  in  this,  that  the  latwr  of  man,  in 
his  state  of  innocence,  was  an  agreeable  occupation  to  him, 
without  pain,  without  disgust,  without  weariness;  whereas  our 
labor  ia  imposed  on  us  as  a  punishment."  Thus,  the  law  which 
enjoins  labor  is  equally  essential  both  to  the  natnre  of  man,  and 
to  the  state  to  which  his  fall  hath  reduced  him.  And  this  law 
is  also  a  natural  consequence  of  the  two  primary  laws,  which, 
by  placing  man  in  society,  engage  him  to  labor,  which  is  the 
bond  of  it ;  and  appoint  to  every  one  his  particular  work,  in  or- 
der to  distinguish,  by  the  different  labors,  the  several  employ- 
ments, and  the  different  conditions,  which  are  to  compose  the 
society. 

UL   VesHnaiion  of  Man  to  Societt/  by  Two  Kinds  of  Engage- 

metUs. 

It  ia  thus  that  God,  having  destined  mankind  for  society,  bath 

formed  the  ties  which  engage  him  to  it     And  seeing  the  gener- 


the  rule  of  his  duties.  For  the  duties  of  men  towards  one 
another  are  nothing  else  but  the  effects  of  the  sincere  love 
which  every  man  owes  to  another,  according  to  the  engagements 
under  which  he  happens  to  be. 

These  particolar  engagements  are  of  two  kinds.  The  first  is, 
of  those  which  are  formed  by  the  natural  ties  of  marriage,  be- 
tween husband  and  wife;  and  of  birth,  between  parents  and 
children.  And  this  kind  comprises  likewise  the  engagementa 
of  kindred  and  aiEnity,  which  are  the  consequences  of  birth  and 
marriage. 

Tbo  Koond  kind  takes  in  all  the  oQia  sorts  of  eaigageniartl^ 
vliieh  drav  aH  manner  of  penona  neazer  to  one  anotlier,  and 
iriddi  aM)  Kimed  dtflneiitly,  dQier  by  the  sertsral  ocrtonninifia^ 
tiona  wtich  pass  among  men  of  fbieit  hbm,  of  tiieir  bdnatrf, 
aenina,  and  oAct  aesistanoefl ;  or  1^  tihoaa  wUflh  idala  io  Ifce 
vae  of 'ibnui.  And  Uiia  eomroehendB  all  tiie  Aitftatmt.  ■aan  o£ 
mAi  of  emphiymeuto,  and  of  poaaeanona  erf  all  IpiMh,  and  every 
^iag  tha'  ttist  may  Hnk  peraone  togetliar,  aoeoiding  to  tike  dif- 
fimntinaita  of  life;  wfaeUier  hf  fi«e  and  giaioitodB  oommnnlp 
ettttoM,  Of  by  otnmnerce. 

It  ia  1^  all  tinse  engagements  of  tiieae  two  kinds^  that  Ghid 
fetnu  tiie  OTdtr  of  tiie  aodety  of  mankind,  to  Unk  tiiem  togefliar 
in  the  exercise  of  the  second  law.  And  seeing  he  marka  in  every 
engagement  what  it  is  that  he  enjoins  to  those  whom  he  puts 
nnder  it ;  one  perceives  in  the  characters  of  the  different  sorts 
of  engagements,  the  foondations  of  the  several  rules  of  that 
which  justice  and  equity  demand  of  every  person,  according  to 
the  conjanctnres  in  which  his    particular   engagements  place 


CHAPTER    III. 

OP    THE    FIRST    KIND    OF    BNGAaEMENTS. 

I,  natural  EngagemeiUs  of  Marriage  and  of  Birth. 
Thb  engagement  which  marriage  prodncea  betwixt  the  hus- 
band and  the  wife,  and  that  which  birth  makes  between  them 
and  their  children,  forms  a  particnlai  society  in  every  &nuly,  in 
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which  God  links  the  said  persons  more  closely  together,  in  order 
to  engage  them  to  a  continual  practice  of  the  several  doties  of 
mutoal  love.  It  is  with  this  view  that  he  has  not  created  all 
men,  as  he  did  the  first ;  bat  that  he  hath  made  them  to  be  born 
of  the  tinion  which  he  has  formed  between  the  two  sexes  in 
marriage,  and  to  be  put  into  the  world  into  a  state  subject  to  a 
thousand  wants,  where  the  help  of  both  sexes  is  necessary  to 
tfaero  for  a  long  time.  And  it  is  from  the  manner  in  which 
God  hath  formed  these  two  ties  of  marriage  and  birth,  that 
we  must  discover  the  foundations  of  the  lawB  which  relate  to 
them. 

IL  Divine  LtstUution  of  Marriage,  and  the  several  Principles  of 
the  Laws  which  depend  on  U. 
In  order  to  form  the  union  between  man  and  woman,  and  to 
institute  marriage,  which  was  to  be  the  source  of  the  multiplica* 
tjon  and  union  of  mankind ;  and  to  give  to  the  said  union 
foundations  proportionable  to  the  characters  of  the  love  which 
was  to  be  the  bond  of  it ;  God  created  in  the  first  place  only 
man  alone,*  and  then  took  out  of  him  a  second  sex,  and  formed 
woman  of  one  of  the  ribs  of  man,''  to  show,  from  the  unity  of 
their  origin,  that  they  make  only  one  being;  where  the  wo- 
man is  taken  out  of  man,  and  given  to  him  by  the  hand  of 
God '  as  a  companion,  and  as  a  help  meet  for  him,'  and 
formed  out  of  him.*  It  was  in  this  manner,  that  be  linked 
them  together  by  this  union,  which  is  so  strict,  and  so  holy, 
and  of  which   it  is  said,  that  it  is  God   himself  who  hath 


Thus,  maniage  being  a  tic  formed  by  the  hand  of  God,  it 
onght  to  be  celebrated  in  a  manner  becoming  the  holiness  of  the 
divine  institution  which  hath  established  it.  And  it  is  a  natu- 
ral consequence  of  this  divine  order,  that  the  marriage  be  pre- 
ceded and  accompanied  by  decency,  by  tiie  reciprocal  choice  of 
the  persona  who  engage  in  it,  by  the  consent  of  parents,  who  are 
in  many  respects  in  the  place  of  God;  and  that  it  be  cele- 
brated by  the  ministry  of  the  Church,  where  this  union  ought  to 
receive  the  divine  benediction. 

Thus,  the  husband  and  wife  being  given  the  one  to  the  other 
by  the  band  of  God,  who  unites  tliera  in  one  complete  being, 
that  cannot  be  separated;  a  marriage  which  has  been  once  law- 
fid^  cfHtfancted,  caa  never  be  dissf^red.' 

nnu,  Hda  onion  of  penons  in  mairiage  u  the  fonnt^tion  of 
cnfl  aotof^t  whioh  nniiH  them  in  tbe  tua  of  tbeir  goods  tcoA 
at  all  other  thingB. 

Thaty  the  husband  basg,  by  divine  aiqxnntmeBt,  the  head  of 
the  vife,  he  has  over  her  a  povn  proportionable  to  the  rank  he 
has  in  their  nnloL  And  this  powez  is  &e  foundation  of  the 
•iithiiritf  which  the  tavil  laws  give  to  the  husband,  and  of  the 
^tsefai  <rf  this  authority  in  'ttie  matters  where  it  hath  its  use. 

Thus,  maniage  being  iostitated  for  the  multiplying  of  man«  - 
kind,  by  the  union  of  the  husband  and  wife,  linked  together  in 
the  manner  in  which  God  unites  them ;  all  manner  of  conjunction 
besides  that  of  marriage  is  unlawful,  and  cannot  give  other  than 
an  illegitimate  birth.  And  this  truth  is  the  foundation  of  the 
laws  of  religion,  and  of  civil  government,  against  unlawful  con- 
JQuctions ;  and  of  the  laws  which  regulate  the  state  of  children 
which  issue  from  such  unlawful  conjunctions. 

The  tie  of  marriage,  which  unites  the  two  sexes,  is  followed 
by  that  of  birth,  which  unites  to  the  husband  and  wife  the  chil- 
dren which  are  born  of  their  marriage. 

IIL  The  lie  of  Birth  and  Principles  of  the  Laws  which  are  the 
Consciences  of  it. 
It  is  in  order  to  form  this  tie,  that  God  hath  established 
that  man  should  receive  his  life  from  his  parents,  in  the 
bosom  of  a  mother ;  that  his  birth  should  be  the  fruit  of  the 
pains  and  labors  of  the  said  mother ;  that  he  should  be  bom  in- 

'  ifoCf.  xiz.  9. 
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capable  of  pteBerving  this  life  into  which  he  enters ;  that  he 
should  continue  in  it  a  long  time  in  a  state  of  weakness,  and 
stand  in  need  of  the  help  of  hie  parents,  in  order  to  his  subsist- 
ing, and  being  educated  in  it.  And  as  it  is  by  this  birth  that 
God  forms  the  mutual  love,  which  so  strictly  unites  him,  who,  by 
begetting  hia  own  likeness  gives  him  life,  with  him  who  receives 
it;  so  he  gives  to  the  love  of  parents  a  character  suited  to  the 
condition  of  children  in  their  birth,  and  to  all  the  wants  which 
are  the  consequences  of  this  life  which  they  have  given  them ; 
that  he  may  engage  them,  by  the  said  love,  to  the  duties  of  edu- 
cation, instruction,  and  all  the  other  paternal  duties.  And  he 
gives  to  the  love  of  children  a  character  suited  to  the  duties  of 
dependence,  obedience,  gratitude,  and  all  the  other  filial  duties, 
to  which  they  are  engaged  by  the  benefit  of  life,  which  they 
hold  in  such  a  manner  of  their  parents,  of  whom  God  makes 
them  to  be  bom,  that  be  teaches  us,  that  without  them  they 
would  not  have  that  life."  And  this  obliges  them  to  render  to 
their  parents  all  manner  of  assistance,  and  all  manner  of  service 
in  their  wants ;  and  especially  in  those  of  old  age,  and  other 
weaknesses,  infirmities,  and  necessities,  which  afford  children  an 
occasion  of  paying  to  their  parents  duties  which  answer  the  first 
benefits  which  they  received  from  them. 

It  is  this  order  of  birth,  which,  by  forming  the  engagements 
between  parents  and  children,  is  the  foundation  of  all  their  du- 
ties, the  extent  whereof  it  is  easy  to  discover  by  the  characters 
of  these  different  engagements.  And  on  these  very  principles 
depends  all  that  the  civil  laws  have  regulated  touching  the  ef- 


HMiiitiBi  of  lif%  and  lwiiiff..fBl3r«  «w«qafPQflb<^it|Mtt,,I»B|iip|i^ 
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XI 


Tlie .  tte^tnC  MrOiy  iirlkliki  unltofi  ftiham  iMUd,  mti^bm  to.  t|ie^ 
^IddMBU'iitiiiBft'yfttti  'likifiwiie  to  tboMwho  aze  bocn  and-de^. 

fftfwjgii  fif  tiwiiTiyhiil^f*^  Aw{  ^^  ^^  m^kft  *ill  flie  deioftiidp, 
ftnte  te^  Imi  wngiitfirfHi  as  iAHArim,  and  all  tbe  aaoendaiiiB  aa  hA« 

•  & jMy  |»  jfnnap^M  w  the  difihrenee  of  the  chiiiactepi  rf.  t||» 
kite  ^idiidi  uitet  tlie  hiu^baiid  luid  ;^  w^^ 
mutaa  paienxti  and  ehi>dr«a,  that  it  is  tbe  pjppqsitipii  o£  these 
difietent  flhazaoteiSi  whkit  is  the  fimndatioii  of  the  Iaws  wiMK 
paASiAk  maxEpge  bjtwecp  ascepdants  and  desoendaata  iiiall 
dsgraesirtiid  iNBlpmp  QoUate^  And  it  is  easy 

to  fmom^  13m  xeas<»is  of  sadi  prohihitioiiy  by  baxeiy  leflectii^ 
on  iriiat  baa  bom  jiiat  now  remarked  in  lefeifenpe  to  these  cbar^ 
aetami  Oft  wb&di  it  is  not  neoeNwy  to  enlarge  ha^  ., 

It.  Tl^  ne$  of  iBSmdired  and  Afi^  ^ 

Bfaniage  and  bxrtfai  which  unite  so  strictly  the  hnsband  and 
wifey  pav^itB  and  duldreo,  fonn  also  two  other  sorts  of  natural 

ties,  which  are  consequences  of  them.  The  first  is,  that  of  col- 
lateral relations,  which  is  called  kindred ;  and  the  second  is,  that 
of  allies  by  marriage,  which  is  called  alliance,  or  affinity. 

Kindred  unites  the  collateral  relations,  who  are  those  persons 
whose  birth  hath  its  origin  from  one  and  the  same  common 
ascendant  They  are  called  collaterals,  because,  whereas  the 
ascendants  and  descendants  are  in  a  direct  line  from  father  to 
son,  the  collaterals  have  every  one  their  own  line,  which  termi- 
nates in  that  of  the  common  ascendant.  Thus  they  are  at  the 
side  of  one  another ;  and  the  foundation  of  their  tie  and  kindred 
is,  their  common  imion  to  the  same  parents,  from  whom  they 
derive  their  birth. 

This  is  not  the  proper  place  to  explain  the  degrees  of  kindred ; 
it  is  a  matter  which  makes  a  part  of  that  of  successions.  And 
it  sufficeth  to  remark  here,  that  this  union  of  kindred  is  the 
foundation  of  several  laws ;  such  as  those  which  forbid  marriage 
between  persons  who  are  near  of  kin ;  those  which  call  them  to 
successions,  and  to  guardianships ;  those  of  the  challenges  of 
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judges,  and  exceptions  against  witnesses,  who  are  relations  to 
the  parties,  and  others  of  the  like  natnie. 

Affinity  is  the  tie  and  relation  which  is  made  between  the 
husband  and  all  the  kindred  of  the  wife ;  and  between  the  wife 
and  all  the  kindred  of  the  husband.  The  foundation  of  tins  tie 
is  the  strict  union  between  the  husband  and  the  wife,  which 
makes  that  those  who  are  tied  by  kindred  to  one  of  the  two,  are 
of  consequence  tied  to  the  other:  and  this  afHnity  makes  the 
husband  consider  the  father  and  mother  of  his  wife  as  being  in 
the  place  of  father  and  mother  to  himself:  and  her  brothers, 
her  siBtera,  and  her  other  relations,  as  being  to  him  in  the  stead 
of  brothers,  sisters,  and  relations :  and  the  wife  looks  in  the 
same  manner  upon  the  father  and  mother,  and  all  the  kindred 
of  her  husband,  as  having  the  same  relation  to  herself. 

This  relation  of  aifinity  is  the  foundation  of  those  laws  which 
forbid  marriage  between  persons  that  are  allied  in  a  direct  line 
of  ascendants  and  descendants,  in  all  degrees ;  and  between  col- 
lateral allies,  within  the  compass  of  certain  degrees :  and  like- 
wise of  the  laws  which  call  allies  to  tutorships,  of  those  which 
reject  judges  and  witnesses  who  are  allied  to  the  parties,  and  of 
others  of  the  like  nature. 
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It  is  to  form  this  second  sort  of  engagementg,  thnt  Ood  mnl- 
tiplira  the  wants  of  mfn  ;  ntid  that  lie  makes  them  necessary  to 
one  another  for  getting  all  these  wants  supplied.  And  he  makes 
use  of  two  ways  to  plaee  every  one  in  the  order  of  the  engage- 
mentfl  for  which  he  designs  him. 

The  first  of  these  two  ways  is  the  ranging  of  persona  in  soci- 
ety, where  he  assigns  to  every  one  his  place,  that  he  may  point 
out  to  him  by  the  aituatiou  of  it  the  relations  which  tie  him  to 
others,  and  the  duties  that  are  peculiar  to  the  rank  which  he 
holds ;  and  he  places  every  one  in  his  proper  rank,  by  his  birth, 
by  his  education,  by  his  inclinations,  and  by  tlie  other  effects  of 
his  condnct,  which  range  and  dispose  men  in  their  places.  It  is 
this  first  way,  which  produces  to  all  men  the  general  engage- 
ments arising  from  their  eouditiong,  their  professions,  their  em- 
ployments, and  which  places  every  person  in  a  certain  condition 
of  life,  of  which  his  particular  engagements  are  to  be  the  con- 
sequences. 

The  second  way  is  the  ordering  of  the  events  and  con- 
junetnreii,  which  determine  every  one  to  particular  cngage- 
nients,  aceordiiig  to  the  iwcaaions  and  circumstances  in  which 
lie  happens  to  be. 

n,   Tkt$»EKgagtmmUam^l\go  Sortt;  OoM  which  me  VU- 

wntary,  and  those  which  do  not  depend  on  the  Will 
AH  these  sorts  of  engagements  of  this  kind  are  either  volun- 
tary, or  involontaary.  For  seeing  man  is  a  free  agent,  there  are 
engagements  into  which  he  enters  willingly :  and  seeing  be  has 
a  dependence  on  the  Divine  Providence,  there  are  some  engage- 
ments under  which  Chid  puts  him  without  his  own  free  choice. 
But  whether  the  engagements  depend  on  the  will,  or  be  alto- 
gether independent  on  it  as  to  their  origin,  man  acts  freely  both  ' 
in  the  one  and  the  other :  and  his  whole  conduct  implies  always 
these  two  characters ;  one,  of  his  dependence  upon  God,  whose 
order  he  onght  always  to  obey ;  and  the  other,  of  his  liberty, 
which  ought  to  move  him  to  it.  Bo  that  all  these  sorts  of 
engagements  are  proportioned  both  to  the  nature  of  man,  and 
to  his  condition  in  this  state  of  life. 

IIL  VobiTUary  Eagagements. 
Voluntary  engagements  are  of  two  sorts.     Some  are  formed 
matoally  between  two  or  more  persons,  who  bind  and  engage 
2* 
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themselves  reciprocally  to  one  another  by  theii  free  will :  and 
others  are  formed  by  the  will  of  one  of  the  parties  alone,  who 
engages  himself  to  other  persons,  when  the  said  persons  do  not 
treat  with  him. 

It  will  be  easy  to  distinguish  these  two  sorts  of  engagements 
by  some  examples.  Thus,  for  voluntary  and  mutual  engage- 
ments, we  see  that  because  of  the  several  occasions  which  men 
have  to  communicate  to  one  another  their  industry  and  their 
labor,  and  for  carrying  on  the  different  commerces  of  all  things, 
they  enter  into  partnership,  they  let  and  hire,  they  buy  and  sell, 
they  barter,  and  make  with  one  another  all  sorts  of  covenants. 

Thus,  as  to  the  engagements  which  are  formed  by  the  will  of 
one  party  alone,  we  see  that  he  who  becomes  heir  or  executor 
obliges  himself  to  the  creditors  of  the  succession ;  that  he  who 
takes  upon  himself  the  management  of  the  affair  of  an  absent 
person,  without  his  knowledge,  obliges  himself  for  the  conse- 
quences of  the  affair  which  he  has  begun ;  and  in  general,  that 
all  those  who  voluntarily  enter  upon  employments  oblige  them- 
selves to  the  engagements  which  are  the  consequences  of  them. 

IV.  Engagements  indepevdeni  on  the  WUL 
The  involuntary  engagements  are  those  under  which  Qod 
puts  men  without  their  own  choice.  Thus,  those  who  are 
named  to  the  offices  which  are  called  municipal,  such  as 
those  of  mayor,  sheriff,  consul,  and  others  of  the  like  nature, 
and  those  who  are  engaged  in  some  commissions  of  justice, 
are  obliged  to  execute  them,  and  cannot   avoid  doing  it,  on- 
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livelihood,  lays  an  obUgaUon  on  all  their  fellow-meraberB  to  exer- 
cise lowajda  them  mutuaj  love,  by  imparting  lo  them  a,  share  of 
thoMT  goods  wliich  they  have  a  right  to.  For  every  man,  being 
a  member  of  the  society,  has  a  right  to  live  iii  it ;  and  that 
which  is  neceaaary  to  those  who  have  nothing,  and  who  are  not 
able  to  gain  their  livelihood,  is  by  conncqnence  in  the  hands  of 
the  other  members ;  from  whence  it  follows,  that  they  cannot 
without  injustice  detain  it  irom  them.  And  it  is  because  of 
this  engagement,  that  in  public  necessities  private  persons  are 
obiigeiL,  even  by  constraint,  to  assist  the  poor  according  to  their 
wants.  Thus,  the  condition  of  those  who  suffer  any  injustice, 
and  who  are  under  oppression,  is  an  engagement  to  tliose  who 
have  in  their  hands  the  ministry  and  authority  of  justice,  to  em- 
ploy it  for  their  protection. 

V.  I%e  S/iirit  of  the  Second  Laic  in  ail  Engagements. 
"We  see  in  all  these  sorts  of  engagements,  and  in  all  the 
others  which  we  can  imagine,  that  God  forms  them,  and 
puts  men  under  them,  merely  to  employ  them  in  the  exer- 
cise of  mutual  love  ;  and  that  all  the  difl'erent  duties  pre- 
icribed  by  engagements  are  nothing  else  but  the  several 
effects  which  this  love  ought  to  produce,  according  to  the 
conjunctures  and  the  circura stances.  Thns,  in  general,  the 
rules  which  command  us  to  render  lo  every  man  what  is  his 
dne,  to  wrong  no  man,  to  be  always  faithful  and  sincere,  and 
others  of  the  like  nature,  enjoin  only  efTects  of  mutual  love. 
For  to  love  is  to  wish  well,  and  to  do  good ;  and  no  man 
loves  those  whom  be  injores,  nor  those  to  whom  he  is  onfaithfnl 
and  unsincere.  Thus,  in  particular,  the  rules  which  ordain  the 
tutor  to  take  care  of  the  person  and  estate  of  the  minor  who  is 
coniimtted  to  Ms  charge,  command  him  only  the  effects  of  that 
love  which  he  ought  to  have  for  this  orphan.  Thus,  the  rules  of 
the  dntiea  of  those  who  are  in  offices,  and  in  all  other  sorts  of 
engagements,  general  or  particular,  prescribe  unto  them  nothing 
but  what  the  second  law  demands,  as  it  is  easy  to  perceive  in 
all  the  particular  engagements.  And  it  is  so  true,  that  it  is  the 
commandment  of  loving  which  is  the  principle  of  all  the  rules 
(rf  engagements,  and  that  the  spirit  of  these  rules  is  nothing  else 
but  the  order  of  that  love  which  we  owe  reciprocally  to  one  an- 
other, that  if  it  happens  that  one  cannot,  for  example,  restore 
to  Biiotber  what  he  has  of  his,  without  breaking  in  upon  this 
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order,  the  daty  ia  anspended  until  it  may  be  performed  accord- 
ing to  thia  spirit  Thus,  he  who  has  the  Bword  of  a  madman, 
or  of  any  other  person,  who  demands  it  in  a  transport  of  passion, 
ought  not  to  restore  it  to  him,  until  he  be  in  a  condition  ndt  to 
make  a  bad  use  of  it ;  for  it  would  not  be  love  to  him,  to  ^ve 
him  his  sword  in  these  circumstances. 

It  is  after  this  manner,  that  the  second  law  commands  men  to 
love  one  another.  For  the  intent  of  this  law  is  not  to  oblige 
every  one  to  have  for  all  other  persons  that  inclination  which 
is  produced  by  the  qualities  which  render  an  object  amiable; 
but  the  love  which  it  commands  consists  in  wishing  to  others 
their  true  good,  and  in  procuring  it  for  them,  as  much  as  ia  in 
our  power.  And  it  is  for  this  reason,  that,  seeing  this  command 
is  independent  on  the  merit  of  those  we  ought  to  love,  and  that 
it  excepts  nobody,  it  obliges  us  to  love  those  who  are  the  least 
amiable,  and  even  those  who  hate  us.  For  the  law  which  they 
transgress  ia  nevertheless  binding  on  us,  and  we  ought  to  wish 
their  true  good,  and  to  procure  it,'  as  much  out  of  hopes  of  re- 
claiming them  to  their  duty,  as  out  of  fear  of  transgressing  our 
own. 

We  have  here  made  these  reflections,  to  show  that,  seeing  it 
is  the  second  law  which  ia  the  principle  and  spirit  of  all  those 
laws  relating  to  engagements,  it  is  not  enough  to  know,  as  the 
most  barbarous  people  do,  that  we  ought  to  render  to  every  one 
his  due,  that  we  ought  to  wrong  no  man,  that  we  ought  to  be 
sincere  and  faithful,  and  the  other  rules  of  the  like  nature ;  but 
it  is  necessary,  moreover,  to  consider  the  spirit  of  these  rules,  and 


iiim[|%<iiat^iqF4en«id  tile  Qteof  &  gonmaneo^  to  mrtrain 
ef«y  mm  waUm  tiia  oider  of  tiuMo  tint  aire  pemdiar  to  hkiL 
Hk  lor  iUe  go^rnnm^tihit^NdiltfUfcee^^  the  siit!ioritjr 
of  ilie  po««n  tiiafe  are  neoeeaarf  to  mdirtain  aooiety,  as  wfl! 
mipiif  mite 4wiii  ahBipi^  AadwealMll  en^iemadt  iMfi^ 
eai itoiiibjeQl^^of  ffimgmmim^ mA  in  idatiMt  to  m^fftgrnmiBf 
tiMt^ttmif  eie  ;«iaiif^engag»g>MtB  wiwIiMe  faniiedbiftbia. or- 
der of  goveffsmenti  aa  between  prineea  and  anbjeds,  betwe«& 

partQn%aa4^1ifcemae<otiMn7iri^  : 

Idiws.tMeh  relate  io  fkmnm 

II  ^apaa  neoeeaaiy  to  give  tins  general  idea  of  all  tiieae«aeraral 
aorlaof  engagem^ita  g^  wMdi  mention  haa  been  made  hitlierto. 
For  aiiid#  il  ia  by  tiieae  tiea  tiukl  God  -engagea  mtm.  to  all  tiie 
|KflWHat4iilta0f  luid  thiit  he  bat^  pot  into  eaeh  engagmmifetiie 
fcondatioQi  of  the  dniiea  ^ci^oh  dapend  on  it,  it  is  in  tiieaa 
fiiHiiMi  lliall  wff  oog^  to  jSnd  the  {Noaictpiea  and  ttie  apiiit  of  tiia 
lawai  aeaovding  to  tiie  engagementa  to  which  they  have  Edb^ 
tloQ*  .  We  Jima  aeen,  in  the  ^igagomenti  of  maxiiage  and 
bfafti  tiie  principlea  of  the  laws  wbioh  relate  to  tii^ ;  and  we 
mnat  diaocnrer  in  the  oth^  engagements,  which  have  been  jnst 
now  explained,  the  principles  of  the  laws  which  are  peculiar  to 
them. 

We  shall  confine  ourselves  to  such  as  relate  to  the  civil  laws ; 
and  seeing  the  greatest  part  of  the  matters  treated  of  in  the  civil 
law  are  consequences  of  the  engagements  that  have  been  spoken 
of  in  this  chapter,  we  shall  explain  in  the  following  chapter 
8ome  general  rules  which  flow  from  the  nature  of  these  engage- 
ments, and  which  are  at  the  same  time  the  principles  of  the 
particular  rules  concerning  the  matters  which  arise  from  the  said 
engagements. 
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CHAPTER    V. 


or  SOME  GENERAL  RULES  WHICH  ARISE  PROM  THE  ENGAGEMENTS 
THAT  HAVE  BEEN  MENTIONED  IN  THE  PRECEDING  CHAPTER, 
AND  WHICH   ARE    SO    MANY    PRINCIPLES    OF   THE    CIVIL    LAW. 


The  general  rules  which  we  have  jnst  now  mentioned,  and 
which  are  gathered  Ironi  all  that  hath  been  said  in  the  preceding 
chapter,  and  also  in  the  others,  are  these  which  follow ;  and 
which  we  shall  explain  in  so  many  articles,  as  consequences  of 
the  principles  which  have  been  laid  down.  It  follows,  then,  from 
these  principles,  — 

I.  1st  Rule.  —  Engagemenis  are  instead  of  Laws. 
That  every  man  being  a  member  of  the  body  of  the  society, 
every  one  ought  to  discharge  in  it  his  duties  and  his  functions, 
according  as  he  is  determined  to  them  by  the  rank  which  he 
holds  in  it,  and  by  his  other  engagements.  From  whence  it  fol- 
lows, that  the  engagements  of  every  person  are  to  him,  as  it 
were,  his  proper  laws. 

IL  2d  Rule. —  Sidmussion  to  the  Powers. 
That  each  particular  person  being  linked  to  this  body  of  the 
society  of  which  he  is  a  member,  he  ought  to  undertake  noth- 
ing that  may  disturb  the  order  of  it     And  this  implies  the  en- 


« 

3te%  ttoift  wkiBi^  ffftim*  dboteg  &^^     bflMsi^  IeiA  liife  ioioi 
jborfcf -whtoh  g^>c^nM^le  Hie  poMto,  %iMlfaer  iti  Hmr  f^tir^ 

%lu>  MMfAemtti  or  who  fswrniy^Mt^  wiio  iqtii^Mkr  a^^iNi^  ttidr 
«iliirtt%wdli^^  a  wmnii  aJl  4m»  tviia^oftiid  ^gaiBift  good' iBili^ 
«gti|  imdmijit  m^d/bomgff  in  jqch  li^  mutoM  m  -toirfadato  Hio 
«slwpl«dMr  of  b4m:vio«ar,8rai^i0fypim]ilied^b^^ 
onwiiiiMg  <tf  tho  qMl%  of  the  dtoogder* 


*t . , 


IV.  4li  Jhifet—  2b  <b  Wrong  to  mo  iifa%  iwul  to  gwimmpom 

'  !nttd  in  an  the  oigagemeittB  of  one  peraon  to  ahoilior, 
idieliMr  Tohmtej  or  invidontej,  which  may  be  4ie  sobjeet- 
OMiltor  of  ciftt  laws,  ihey  owe  ledptocally  to  one  anoflier  ^t 
whiflh  is  nqidfed  by  tiie  two  pieoeptB  indnded  in  tiie  eedmifl 
law:  aai|4odto  to  eHMa  what  tlief  should  do^ to  as ;^  andtiic^ 
othsri  not  to  do  to  aiqf  body  what  we  would  not  hafe  otibsisdo 
toas^  iiidttis  oomprehends  Ihe  rule  <tf  doing  wiong  to  no 
ina%  and  tiiat  dt  rendering  to  erofy  one  his  dne.* 


■  ?-  ■ 


Y»  fill  Jlsfai'-"-'*  fl8a^i%  oarf  Jibaefftf  ta  Vohmtmf  ami  dUfsliiiiy 

Thaii  in  Tidnnfcary  and  mntoal  engagements,  those  who  treat 
together  owe  to  one  another  sincerity  in  explaining  reciprocally 
what  it  is  that  they  engage  themselves  to,  fidelity  in  the  exe- 
cution of  it,'  and  every  thing  which  the  consequences  of  the 
engagements  into  which  they  are  entered  may  demand.*  Thus 
the  seller  ought  to  declare  sincerely  the  qualities  of  the  thing 
which  he  sells,  he  ought  to  take  care  of  it  until  he  delivers  it, 
and  he  ought  to  warrant  it  after  he  has  delivered  it 

VL    6th  Rule,  •—  Fidelity  in  what  Involanta/ry  Engagements  de* 

mand. 

That,  in  involuntary  engagements,  the  obligation  is  propor- 
tioned to  the  nature   and   consequences  of  the   engagement, 

^  jE:cdMi.  xi.  SI;  — 1  Cw.  xiv.  40  ;  —  f.  10,  §  1,  D,  de  jutt.et  jure;— ^  2,  Instit.de 
his  qm  std  vel  al.  jvaris  sunt. 
«  ilbtf.Tii.  I2i  —  Luheyi.3\, 

*  Tobii  ir.  15. 

•  L.  10,  §  1,  D.de  just,  et  jure,  — \3t  InstU.  eod, 
f  PM,  i.  10;— Prew.  xii.  22;  — £cdij*.  xxix.3. 
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whether  it  consists  in  doing,  or  giving,  or  in  any  other  sort  of 
obligation."  Thus,  the  tutor  is  obliged  to  govern  the  person, 
and  to  administer  the  goods,  of  the  orphan  who  is  under  his 
care,  and  to  do  every  thing  which  the  said  government  and 
administration  roay  render  necessary.  Thus,  he  who  is  called 
to  a  public  office,  although  it  be  against  his  will,  onght  to 
execute  it  Thus,  those  who  without  any  agreement  happen  to 
have  any  thing  in  common  together,  such  as  co-heirs  and  oth- 
ers, owe  reciprocally  to  one  another  what  their  engagements 
may  reqxure. 

VIL  7(A  Hule.  —  All  Deceit  unlawful,  in  all  Sorts  of  Eoffoge- 
*  ments. 

That  in  all  sorts  of  engagements,  whether  voluntary  or  invol- 
untary, it  is  forbidden  to  use  any  infidelity,  double  dealing,  de- 
ceit, knavery,  and  all  other  ways  of  doing  hurt  and  wrong.' 

VIIL  8M  Rule.  —  Engagements  where  Justice  can  constrain  the 
Parties. 
That,  seeing  all  the  particular  persons  compose  together  the 
society,  whatever  respects  the  order  of  it  lays  an  engage- 
ment on  every  one  of  them  to  do  what  the  said  order  demands 
of  him ;  and  if  he  does  not  do  it  willingly,  he  may  be  com- 
pelled to  it  by  the  authority  of  justice.  Thus,  when  persons 
are  named  to  public  offices  in  towns  and  other  places,  each 
as  those  of  mayor,  sheriff,  and  other  offices  or  commissions  of 
the  like  nature,  they  are  compelled  to  execute  them.'  Thus,  by 
Roman  law.  tboBc  who  were  awaiiined  lo   be  tutors  wc] 
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ought  to  be  propordoaed  to  the  different  wants  'which  ren- 
der the  use  of  them  necessary,  it  is  free  for  all  persona  who 
arc  capable  of  engagements,  to  bind  themselves  by  all  mannar 
of  covenantfi,  as  they  think  fit,  and  to  dlveraify  them  accord- 
ing lo  the  differences  of  affairs  of  all  kioda,  and  according 
to  (he  infinite  variety  of  combinations  that  ariflc  in  ntlkirs  from 
the  conjunctores  and  the  circurastances.P  Provided  only  that 
the  agreement  have  notlting  in  it  contrary  to  the  rule  wliich  fol- 
lows. 

X  10th  Rule.  • —  All  EngagemerUs  contrary  lo  Law  or  Good  Man- 

aoafcoMlikito  the  fladv.of  MHd«ly(  •oAHabHumwUiA'm 
coBtnajLto  it  aie  nabrnful,  and  ptmlBhaUe  aooovding  to-41iqid»> 
^ne  of  tiHor  v^pomUfm.  Thus,  flini^>7meiits  wiaA  aie  ooo- ' 
tony  to  titis  cnlu  aie  eriminal  eagagementb  Thtu,  prom- 
im  sad  oonmantB  iriiidi  violate  the  Iswv,  at  good  maniien, 
oblige  the  paxtiM  to  notfaing,  except  to  the  penalties  wtaidi  tiie 
miwiwwnoqr  may  deaMrre.*  i  ■ 

We  wkah  mbe,  in  the  Beveral  matters  beated  c^  io  tite  eivfl 
kmichatiatha  MS  irf  aU'tlMM  priaolplM;  «nd  HmOomh-to 
take  notioe  of  them  hoe,  ai  being  genial  mles,  on  which  de> ' 
pend  an  infiiute  number  of  particular  mles  in  this  whole  detail 
of  matters. 

XL  TVansition  to  the  following  Giapter. 
We  did  not  think  proper  to  mix  among  the  engagements 
which  have  been  mentioned  hitherto,  another  kind  of  tie,  which 
unites  men  more  closely  together  than  any  one  of  all  the  en* 
gagements,  except  it  be  those  of  marriage  and  birth.  It  is  the 
tie  of  friendship,  which  produces  in  society  an  infinite  number 
of  good  effects,  both  by  the  good  offices  and  services  which 
friends  render  one  to  another,  and  by  the  assistance  which 
every  one  receives  from  the  persons  who  are  allied  to  his  friends. 
But  althongh  friendships  make  a  chain  of  ties  and  relations 
of  a  large  extent,  and  of  great  use  in  society,  yet  it  was  not 
proper  to  mix  friendships  with  engagements,  because  they  are 
of  a  nature  which  is  distinguished  from  them  by  two  charac- 

r  L.  l,D.iUpael;  —  l.7,i  1,D.Jtpatt.         1  L.i,  Cod.JtpacL  —  BttUaU.m. 
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ten :  one,  that  there  is  no  friendship  in  which  love  is  not  te- 
ciprocaJ;  whereas,  in  engagements,  love,  which  ought  to  be  mu- 
tual in  them,  is  not  always  so :  and  the  other,  that  friendships 
do  not  make  a  particular  kind  of  engagement,  but  are  conse- 
qnencea  which  arise  from  engagements.  Thus,  the  ties  of  kin- 
dred, of  affinity,  of  offices,  of  commerce,  of  business,  and  others, 
are  the  occasions  and  causes  of  friendships ;  and  they  presup- 
pose always  some  other  engagement,  which  brings  those  persons 
together  who  become  friends. 

It  is  this  use  of  friendships,  which  is  so  natural  and  so  neces- 
sary in  society,  that  does  not  allow  us  to  pass  them  quite  over 
in  silence.  And  it  is  this  difference  between  their  nature  and 
that  of  engagements,  which  hath  obliged  us  to  distinguish  them, 
and  therefore  we  have  made  them  the  subject  of  the  following 
chapter. 


CHAPTER    VI. 

OF   THE   NaTVHE   OF    PBIENDSHIFS,   AND  THEIR   USE    IN   BOCIBTT. 

X.    The  Nature  of  Friendships,  and  their  Kinds. 

Friendship  is  a  union  that  is  formed  between  two  persons, 

by  the  reciprocal  love  which  the  one  bears  towards  the  other. 

And  as  there  are  two  principles  of  love,  so  there  are  two  kinds 
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ways  mixed  with  that  benefit  which  their  friends  receive  from 
them.  Whereas  those  who  love  one  another,  by  the  spirit  of 
their  union  in  the  sovereign  good,  do  not  regard  their  own  proper 
good,  but  the  common  good  of  both,  and  a  good  whereof  the 
nature  is  in  this  different  from  that  of  all  other  goods,  that  no 
one  can  have  it  to  himself  alone,  nnless  he  desire  it  likewise  for 
others,  and  unless  he  do  sincerely  all  that  is  in  his  power  to  help 
thera  to  attain  to  it.  Thus,  those  who  are  united  to  their 
friends  by  this  tie  do  really  and  in  earnest  seek  for  the  good 
and  advantage  of  those  whom  they  love ;  and  seeing  they  de- 
spise all  other  good,  besides  this  alone,  which  they  love  solely  and 
with  all  their  heart,  they  are  much  more  disposed  to  give  their 
estutes,  and  their  lives,  for  their  friends,  if  there  be  occasion  for 
it,  than  those  persons  can  be  who  love  only  out  of  a  principle  of 
self-love. 

nds  dkrtiiiotion  between  friendshipfl  vhich  are  oontneted  ont 
of  a  Bpiiit  of  tiie  first  law,  and  those  which  are  made  only  out 
of  adf-love,  is  not  bo  exact  as  tiiat  it  may  be  said  that  every 
-  ftiwiddiip  is  etther  entirely  of  tiie  one,  or  entirely  of  the  other 
of  these  two  kinds.  Por  in  the  smaU  number  c^  ihoee  in  i^iich 
is  faond  tiie  i^nrit  of  the  primary  laws,  there  are  few  of  litem  so 
peafisat,  as  to  be  altogether  free  from  self-love ;  and  we  see  soma 
friendshipB,  where  one  of  the  friends  contribatee  on  his  part  only 
self-love,  although  the  other  be  moved  by  another  spirit  And 
all  these  sorts  of  friendships  are  adapted  to  the  present  state  of 
society,  according  to  the  different  dispositiona  of  the  persons 
whom  they  link  together. 

IL  JXfference  between  Friendship  and  the  Love  enjoined  by  the 
Second  Law. 
It  is  easy  to  jadge  by  this  account  of  the  nature  of  friendship, 
that,  since  it  is  a  reciprocal  tie  between  two  persons,  there  is  a 
great  deal  of  difference  betwixt  friendship  and  the  love  which  is 
enjoined  by  the  second  law.  For  the  duty  of  that  love  is  inde- 
pendent on  the  reciprocal  love  of  the  person  whom  we  are  com- 
manded to  love :  and,  although  on  his  part  he  do  not  love  us, 
and  if  he  even  hate  us,  yet  the  law  will  have  ns  to  love  him : 
but  because  friendship  caimot  be  formed  but  by  a  reciprocal 
lore,  it  is  not  enjoined  to  any  person  in  particular.  For  what 
depends  on  two  persons  cannot  be  the  subject  of  a  command 
to  one  of  the  two  alone :  and  besides,  seeing  friendship  cannot 
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be  fonned  but  by  the  charm  which  every  one  of  the  friends 
finds  in  his  friend,  nobody  is  obliged  to  contract  a  friendxhip 
where  that  charm  is  not  found.  And  likewise  we  see  no 
friendship  but  what  hath  for  its  Toundatiou  the  qualities  which 
friends  search  for  in  one  another ;  and  which  is  kept  up  only  by 
the  good  offices,  the  services,  the  benefits  and  other  advanta^s 
which  make  in  each  friend  the  merit  which  attracts  and  nour- 
ishes the  esteem  and  love  of  the  other. 

It  is  because  of  this  necessary  correspondence  between  friends, 
that  friendships  are  contracted  only  between  persons  who,  hap- 
pening to  be  joined  together  in  some  engagements  which  draw 
them  nearer  to  one  another,  chance  to  have  dispositions  proper 
for  uniting  them;  such  as  the  equality  of  conditions,  a  conform- 
ity of  age,  of  manners,  of  inclinations  and  sentiments,  a  recip- 
rocal disposition  to  love  and  serve  one  ajiother,  and  others  of  the 
like  nature.  And  we  see,  on  the  contrary,  that  friendships  are 
contracted  and  kept  up  with  difficulty,  and  but  very  rarely,  be- 
tween persons  whom  their  conditions,  their  age,  and  the  other 
qualities  distinguish  in  such  a  manner,  that  the  natural  state  of 
friendship  is  not  to  be  found  in  them,  for  want  of  the  correspond- 
ences, and  of  the  liberty  which  friends  ought  to  take  with  one 
another. 

IIL    The  Command  of  the   Second  Law  leads  Men  to   Friend- 
skip. 
But  although  it  be  true,  that  friendships  are  not  commanded 
to  any  one  in  particular,  yet  they  are  nevertheless  a  natural  con- 


«  IJi'ii^i^  ^le^W^  to  ^  & 

Tkof  mtB  ledfrneal,  sedng  lliiG^  di^onot  te  foimed  but  Iqf  tte 

llMf  oiq^  to  lie  iec%«o(»i 

Ml^to^Bttgiigv  ii  &ifiiMMi{|^  ftiid  fliftt  lie'tyiiglik  €#M  to  AxA 

4Nn«»  ii^iiii  iMy  te  iMen^ted         ted  <»lii«^q^iAMA^^  -AM^ 

•may  be  weakened  and  destroyed,  if  the  oondMefrof  <Mie  of  Htub 
fdfliA  gitesE  ooctekm  to  it  And  nM  only  ate  ^Mneafles  and 
i«ptoieii  in fiittiddliipe  not  unlawfiili  tmt  edmetimee  ttey  iM 
eMEMMveMByi  and  eoiiBeqiienfly  jnsti  Willi  feiiqpeot  to  'fliiit^flfMtd 
wImi  ett  Irib  ]mM  iu9e  in  any  doty*  TboeyWlmi  Me  of  imi 
iiiadft'ilolalee  tbe  Irfeiidridp  eillm  1^ 
by iiffibigiB Bone  ewemiri  dnttos,  or  by yeqniriiif  fltegeiKat 
we  «B^Hir}  il  iB  free  fbir  the  other  not  to  lodk  i^nm  Urn  any 
UOTO' itf  a  fiien^  wbO' IMli  in  leaBty  oaasdd  to  be  eo;  <aid  ae^ 
mM^  to  'ttie  eatisee  of  the  eoldnese  and  ratMnei  one  m^y 
dtiMMr  bieak  <tf  tiie  frtendahip  altogeilier,  €»r  disftdt^  it  witi^ 
out  an  open  ruptiue;  provided  only,  that  he  who  has  m  jnst 
provocation  given  him  by  his  firiend  do  not  on  his  part  give  any 
cause  of  disgust,  and  that  in  this  change  he  preserve  still,  instead 
of  firiendship,  that  other  kind  of  love  which  nothing  can  dispense 
vnih. 

V.   Difference  between  Friendship  and  Conjttgal  Love. 

All  these  characters  of  firiendship,  which  it  is  firee  for  one  to 
contract,  and  firee  for  hira  to  break,  and  which  subsists  only  by  the 
mutual  correspondence  of  the  two  firiends,  show  plainly  that  we 
cannot  give  the  name  of  firiendship  to  that  love  which  unites 
the  husband  and  the  wife,  nor  to  that  which  ties  parents  to  their 
children,  and  children  to  their  parents.  For  these  ties  form  a 
love  of  another  nature,  very  far  different  firom  that  which  makes 
firiendship,  and  which  is  much  stronger.  And  although  it  be 
true,  that  the  husband  and  the  wife  make  choice  of  one  another, 
and  engage  fireely  in  marriage;  yet  their  imion  being  once 
formed,  it  becomes  necessary,  and  they  cannot  dissolve  it. 

3* 
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VL  Difference  between  Friendship,  and  the  Love  of  Parents  and 
Children. 

We  see  likewise  what  Bjre  the  differences  which  distinguish 
friendship  from  the  love  of  parents  towards  their  children,  and 
of  children  towards  their  parents.  For  besides  that  this  love 
is  not  reciprocal  whilst  the  children  remain  incapable  of  loving, 
there  are  other  characters  which  demonstrate  plainly  enough, 
that  it  is  of  a  nature  altogether  different  from  that  of  friendships. 
And  although  there  be  no  choice  of  persons  in  this  love,  yet 
it  hath  other  foundations,  much  more  solid  than  the  firmest  and 
strictest  friendships. 

What  has  been  just  now  remarked  touching  the  distinctioiia 
between  friendships,  and  the  love  that  is  formed  by  the  ties  of 
marriage  and  of  birth,  does  not  extend  to  the  love  of  brothers,  and 
other  relations.  For  although  nature  forms  a  tie  between  them 
without  thefr  own  choice,  which  obliges  them  natnrally  to  the 
mutual  love  of  one  another ;  yet  this  engagement  is  not  attend- 
ed with  friendship,  except  when  they  find  in  one  another  quali- 
ties whereupon  to  ground  it.  But  when  proximity  of  blood 
happens  to  be  accompanied  with  the  other  qualities  which  make  ■ 
friends,  the  friendships  of  brothers,  and  of  other  near  relations, 
are  much  firmer  than  those  of  other  persons. 

VIL    Use  of  Friendships  in  Society, 

It  appears,  by  these  few  general  remarks  on  friendships,  what 

their  nature  is,  and  what  the  principles  are  which  depend  on 

them:  but  seeing  this  is  not  a  matter  treated  of  in  the  civil 
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'  VIII.    Transition  to  the  folhwing  Cliapierx. 

To  finish  the  plan  of  society,  it  remains  that  we  give  an 
id™  of  successions  which  perpetuate  it,  and  also  an  idea  of  the 
trottbles  wliich  disturb  its  order;  and  we  sLidl  set;  afterwards 
in  what  manner  it  is  that  God  makes  it  to  subsist  in  the  pres- 
ent state. 


I 


CHAPTER    VII. 

OF    SUCCESSIONS. 


"We  do  not  speak  of  suceessions  here,  with  an  intention  to 
give  the  whole  detail  of  that  matter  in  this  place ;  but  onJy  to 
give  a  view  of  it  in  the  plan  of  society,  where  it  ought  to  be  dis- 
tinguished, because  suceeseions  majce  a  great  part  of  that  which 
passes  in  society,  and  are  one  of  the  matters  which  the  Roman 
laws  treat  of  most  copiously. 

^^^  I.   Tke  Necessity  of  Succesxioits,  and  their  Use. 

I^KTha  order  of  successions  is  founded  on  the  necessity  of 
continuing  and  transmitting  the  state  of  society  from  the 
passing  generation,  to  that  which  follows ;  and  this  is  done 
insensibly,  by  making  certain  pei^ons  to  succeed  in  the  place 
of  those  who  die,  that  they  may  enter  upon  their  rights,  their 
offices,  and  their  relations  and  engagements,  which  are  capable 
of  passing  to  posterity. 

IL  Two  Ways  of  Succeeditig. 
This  ia  not  the  proper  place  to  explain  the  diiferent  ways 
of  succeeding,  whether  by  the  order  of  nature,  and  the  disposi- 
tion of  the  laws,  which  call  to  successions  the  descendants,  the 
ascendants,  and  other  relations ;  or  by  the  will  of  those  who  die, 
and  who  name  their  heirs  or  executors.  We  shall  see,  in  the 
plan  of  the  matters  of  law,  the  distinction  of  these  ways  of 
sncceediiig,  and  the  order  of  the  particular  matters  which  con- 
cern successions. 

IIL   Successions  are  to  be  distinguished  from  Engagements. 
We  Hhall  only  observe  here,  that  successions  are  to  be  diBtin> 
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guished  from  engagements,  which  have  been  the  subject  of  the 
foregoing  chapters.  For  although  successions  make  an  engage- 
ment,  into  which  those  persons  who  succeed  to  others  enter,  and 
which  obliges  them  to  bear  their  burdens,  to  pay  their  debts,  and 
to  other  consequences ;  yet  it  is  not  under  the  idea  of  engage- 
ments that  we  are  to  consider  successions ;  but  they  ought  to  be 
considered  under  the  view  of  the  change  which  makes  the  goods, 
the  tights,  the  burdens,  the  engagements,  of  those  who  die  to 
pass  to  their  successors.  And  this  includes  so  great  a  variety 
of  particular  matters,  that  they  shall  make  one  of  the  two  parts 
of  the  book  of  THe  Civil  Law  in  its  NaturcU  Order. 


CHAPTER    Vin. 


OF   TIIKBE   SORTS    OP     TROUBLES     WHICH     DISTURB    THE   ORDER   OP 


I.   Troubles  which  disturb  the  Order  of  Society. 
We  see  in  society  three  sorts  of  troubles,  which  diatorb  the 
order  of  it ;  lawsuits,  crimes,  and  wars. 

II.  Lawsuits, 
Lawsuits  are  of   two   sorts,   according  to   the  two  ways 
in  which   men  fall  out   among  themselves,  and  encroach  < 
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giiiltyj  the  sec^niJ,  by  repairing  as  much  as  is  possible  the  evil 
wliich  they  have  done  ;  and  the  third,  by  restraining  the  wicked 
by  the  example  of  punishments.  And  it  is  by  tJicse  thme 
^•iews,  that  the  law-s  have  proportioned  the  piiniehments  to  the 
crimes,  and  to  the  several  offences. 

I  IV.    Wars. 

Wara  are  an  ordinary  consequence  of  the  differences  which 
fail  out  between  the  sovereigns  of  two  nations,  who  beijig 
independent  on  one  another,  and  having  no  common  judge,  do 
themselves  justice,  by  the  force  of  arms,  when  they  cannot  or 
will  not  have  mediators  to  make  peace  between  them  ;  for  they 
take  in  that  case  for  laws,  and  for  decisions  of  their  differences, 
the  events  which  God  gives  to  wars.  There  is  likewise  another 
sort  of  wars,  which  are  only  a  bare  effect  of  violence,  and  of  the 
attempts  made  by  a  prince,  or  a  state,  upon  their  neighbours. 
And  lastly,  there  are  some  wars  which  are  nothing  but  rebellions 
of  subjects,  who  revolt  against  their  prince. 

Wars  have  their  peculiar  laws  in  the  law  of  nations ;  and 
there  are  consequences  of  wars  which  are  decided  by  the  civil 
law. 

V.   Transilion  to  the  fullme'ii'g  Chaplfr. 

There  remains   only,  for  finishing  the  plan   of   society,  to 

consider  how  it  subsists  in  the  present  state,  where  the  spirit 

of  the  primary  laws,  which  ought  to  be  the  only  cement  of  it,  is 

flo  little  regarded. 


CHAPTER    IX. 

OP  THE   8TATB    OP   SOCIETY  AFTER  THE   FALL    OF  HAN,    AND    HOW 
OOD    KAKEB   IT   TO  SUBSIST. 

L  AU  tie  Ditorderi  in  Societj/  Have  been  a  Consequence  of  Man's 

DUobedience  to  the  First  Law> 

Whatever  we  see  in  society  that  is  contrary  to  order  is  a 

natural   consequence  of  the  disobedience   of  man  to  the  first 

law,  which  commands  him  to  love  God.    Foi  this  law  being 
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the  fonndation  of  the  second,  which  enjcmu  men  to  love 
one  another,  man  could  not  violate  the  fiist  of  these  two 
laws,  withoat  falling  at  the  same  time  into  a  state  which 
hath  carried  him  to  a  te'each  also  of  the  second  law,  and  con- 
sequently to  disturb  the  order  of  society. 

The  first  law  was  to  unite  men  in  the  possession  of  the  sov- 
ereign good :  and  they  found  in  that  good  two  perfections 
which  were  to  make  their  common  happiness :  one,  that  it  is 
capable  of  being  possessed  by  all  persons;  and  the  other,  that  it 
may  be  the  entire  happiness  of  every  one  in  particular.  But 
man  having  tran^ressCKl  the  first  law,  and  having  gone  astray 
£rom  the  true  happiness,  which  he  could  find  nowhere  but  in 
God  alone,  he  hath  sought  after  it  among  sensible  goods,  in 
which  he  fouod  two  defects  opposite  to  these  two  charactns  of 
the  sovereign  good :  one,  that  these  goods  cannot  be  possessed 
by  all;  and  the  other,  that  they  cannot  make  the  happiness  of 
any  one.  And  it  is  a  natural  effect  of  the  love  and  pursuit  of 
the  goods  which  have  these  two  defects,  that  they  create  divis- 
ions among  those  who  set  their  heaits  upon  them.  ]^or  seeing 
the  capacity  of  the  mind  and  heart  of  man,  which  is  formed  for 
the  enjoyment  of  an  infinite  good,  cannot  be  satisfied  with  these 
finite  goods,  which  cannot  belong  to  many,  nor  are  they  suffi- 
cient to  make  any  one  man  happy ;  it  is  a  consequence  of  this 
state  into  which  man  has  brought  himself,  that  those  who  place 
their  happiness  in  the  possession  of  goods  of  this  kind,  h^pen- 
ing  to  meet  together  in  the  pursuit  of  the  same  objects,  fall  out 
among  themselves,  and  break  through  all  sorts  of  ties  and  en- 
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It  is  therefore  the  disorder  of  love  that  hath  disordered  the 
society ;  instead  of  that  mutual  love,  the  character  of  which  ia 
to  unite  men  in  the  pursuit  of  their  commnii  good,  we  see 
another  love  quite  opposite  to  it  prevail,  whose  character  hath 
justly  given  it  the  name  of  self-love ;  because  he  in  whom  thia 
love  reigns,  seeks  only  after  those  goods  which  he  makes  entirely 
his  own,  and  which  he  loves  in  others  only  in  so  far  as  be  can 
draw  advantage  out  of  them  to  himself. 

It  is  the  poison  of  this  love  which  benumbs  the  heart  of  man, 
and  makes  it  heavy ;  and  which,  by  depriving  those  whom  it 
possesses  of  the  view  and  love  of  their  true  good,  and  by  eon- 
fining  all  their  views  and  all  their  desires  to  the  particular  good 
to  which  it  engages  them,  is,  as  it  were,  a  universal  plague, 
wid  the  source  of  all  the  evils  that  infest  society.  So  that  it 
would  seem  that,  since  self-love  undermines  the  foundations  of 
society,  it  ouglit  to  destroy  it ;  and  this  leads  us  to  inquire  in 
what  manner  it  is  that  God  aupporia  society  in  the  deluge  of 
erils  which  are  produced  in  it  by  self-love. 

IIL  O/  Self-Love,  which  is  the  Bane  of  Sodeli/,  God  hath  made 
a  Remedy  to  contribuie  towards  Us  Subsistence. 
We  know  that  God  hath  permitted  evil  to  happen  in  the 
world,  only  because  he  foresaw  that  by  his  almighty  power 
and  infinite  wisdom  he  should  be  able  to  draw  good  out  of 
it,  and  a  mach  greater  good  than  a  pure  state  of  good  things 
would  have  been,  without  any  mixture  of  eviL  Beligion 
teatiies  us  the  infinite  good  which  God  hath  drawn  oat  of 
so  great  an  evil  as  the  state  to  which  sin  hath  reduced  man- 
kind :  and  that  the  incomprehensible  remedy  which  God  haa 
made  use  of  to  draw  him  out  of  it,  hath  raised  him  to  a 
state  of  greater  happiness  than  that  which  he  enjoyed  before 
his  &1L  But  whereas  God  hath  made  thia  change  for  a 
good  caiue,  and  which  proceeds  only  fix}m  himself,  we  see 
in  his  government  of  society,  that  from  so  bad  a  canse  as 
our  fldf-love,  and  from  a  poison  so  contrary  to  mutual  love, 
wiiich  ought  to  be  the  foundation  of  society,  God  hath  made 
nae  of  it  aa  one  of  the  remedies  for  preserving  it  in  being.  Foi 
it  is  of  this  principle  of  division  that  he  hath  made  a  tie  which 
nnitee  men  together  in  a  thousand  manners,  and  which  supports 
the  greatest  part  of  engagements.  One  may  be  able  to  judge 
oi  thin  use  of  self-love  in  society,  and  of  the  relation  which  such 
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a  cause  hath  to  sach  an  effect,  by  the  leflectionfl  wnich  it  will 
be  easy  to  make  on  the  following  remark. 

The  fall  of  man  not  having  freed  him  from  his  wants,  and 
having  on  the  contrary  multiplied  them,  it  hath  also  aagmented 
the  necessity  of  labor  and  of  commerce,  and  at  the  same  time 
the  necessity  of  engagements,  and  of  ties ;  for  no  man  being 
sufficient  of  himself  to  procnre  the  necessaries  and  conveniences 
of  life,  the  diversity  of  wants  engages  men  in  an  infinite  nnm- 
ber  of  ties,  without  which  they  could  not  live. 

This  state  of  mankind  induces  those  who  are  governed  only 
by  a  principle  of  self-love  to  subject  themselves  to  labors,  to 
commerce,  and  to  ties  which  their  wants  render  necessary.  And 
that  they  may  reap  advantage  from  them,  and  preserve  in  them 
both  their  honor  and  their  interest,  they  observe  in  all  these  in- 
tercourses integrity,  fidelity,  sincerity ;  so  that  self-love  accom- 
modates itself  to  every  thing,  that  it  may  reap  advantage  from 
all  things.  And  it  knows  so  well  how  to  adapt  its  different 
steps  to  all  its  views,  that  it  complies  with  all  duties,  and  even 
counterfeits  all  virtues.  And  every  one  perceives  in  others,  and, 
if  he  studied  himself,  would  discovn  in  himself,  those  refined 
ways  which  self-love  knows  how  to  employ  for  hiding  and  dis- 
goising  itself  nnder  the  appearances  even  of  those  virtues  which 
are  most  opposite  to  it 

We  see,  then,  in  self-love,  that  this  principle  of  all  the  evils  is, 
in  the  present  state  of  society,  a  cause  from  whence  it  derives 
an  infinite  number  of  good  effects,  which  in  their  nature  being 
true  and  real  goods,  ought  to  have  a  better  principle ;  and  thus 
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eee  in  the  world,  which  is  governed  by  the  spirit  of  the  primary 
tan's. 

The  second  is  the  secret  government  of  God  over  society  iii 
the  whole  universe. 

The  third  is  the  authority  which  God  gives  to  sovereign 
powers. 

Tlic  fourth  is  that  light  which  remains  to  man  after  his  fall, 
and  which  discovers  unto  him  the  natural  rules  of  equity.  And 
it  is  with  this  last  that  we  shall  begin,  and  ascend  gradually  to 
Uie  otJiers. 

V.   The  Natural  Knowledge  of  Equity. 

It  ia  this  Ught  of  reason,  which,  by  discovering  to  all  men 
the  common  rules  of  justice  and  equity,  is  instead  of  a  law 
to  them,'  which  hath  remained  in  all  their  minds,  amidst 
tlw  ditrkncss  which  self-love  hath  spread  over  them.  Thus, 
all  meji  have  on  their  minds  the  impressions  of  the  tmth 
and  aulliority  of  these  natural  laws :  that  we  must  do  harm 
to  no  man  ;  that  we  must  render  to  every  one  his  due  ; 
that  we  must  be  sincere  in  our  engagements,  and  fattliful 
in  executing  our  promises ;  and  of  other  the  like  mles  of  jus- 
tice and  equity.  For  the  knowledge  of  these  rules  is  insepa- 
rable from  reason;  or  rather,  reason  itself  is  nothing  else  but 
the  view  and  ose  of  all  these  roles. 

And  although  this  light  of  reason,  which  gives  a  view  of  these 
tmths  even  to  those  persons  who  are  ignorant  of  the  principles 
of  tbem,  does  not  so  far  prevail  in  every  one,  as  to  be  the  rule 
and  gnide  ai  his  eondnct,  yet  it  reigns  in  all  persons  in  snch  a 
manner,  that  the  most  unjust  persona  are  so  fiu*  in  love  with 
justice,  as  to  condemn  injustice  in  others,  and  to  hate  it.  And 
h  being  the  interest  of  every  one  in  particular  that  otiiers  should 
obaerve  these  roles,  the  multitude  agree  together  to  rednce  those 
to  obedience  who  transgress  the  said  mles,  and  who  do  harm  to 
odiera.  And  this  shows  plainly,  liiat  God  has  engraven  on  the 
minda  of  all  men  this  kind  of  knowledge,  and  love  of  justice, 
trithont  which  society  could  not  last  And  it  is  by  the  help  of 
this  knowledge  of  the  natural  laws,  that  even  the  nations  which 
have  had  no  knowledge  of  religion  have  made  their  societies  to 
subnet 
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VL  lie  Government  of  God  over  Society. 

This  light  of  reason  which  God  ^ves  to  all  men,  and 
these  good  effects  which  he  draws  from  their  self-love,  are 
causes  which  contribnte  to  the  sapporting  of  the  society  of 
mankind  by  the  help  of  men  themselves.  Bat  we  ought  to 
be  sensible,  that  it  has  a  foundation  which  is  much  more 
essential,  and  mnch  more  solid,  which  is  the  providence  of 
God  over  mankind,  and  that  order  in  which  be  preeerveB  so- 
ciety in  all  times,  and  in  all  places,  by  his  almighty  power 
and  infinite  wisdom. 

It  is  by  the  infinite  force  of  that  almighty  power,  that  he,  con- 
taining the  universe  as  a  drop  of  water,  and  as  a  grain  of  sand,' 
is  present  everywhere ;  and  it  ia  by  the  mildness  of  his  infinite 
wisdom  that  he  disposeB  and  ordere  all  things.* 

It  is  by  bis  universal  providence  over  mankind,  that  he  di- 
vides the  earth  among  men,  and  that  he  distinguishes  nations 
by  that  diversi^  of  empires,  kingdoms,  repnblics,  and  other 
states ;  that  he  regulates  the  bounds  and  doration  of  ^em  by 
the  events  which  give  them  their  rise,  their  increase,  and  their 
end ;  and  that  amidst  all  these  changes  be  forme  and  maintains 
the  civil  society  in  every  state,  by  the  distinctions  which  be 
makes  of  persons  to  fill  all  the  employments,  and  all  the  places, 
and  by  the  other  ways  in  which  he  regulates  and  govemB  every 

VIL  TKe  Authority  which  God  gives  to  the  Supreme  Powers. 
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Oake  a  distinction  between  other  men,  but  renders  them  all 
fqnaif  God  distinguishes  some  of  thera,  that  he  may  give  niito 
ttem  another  sort  of  power,  the  ministry  of  which  cxt«"nda  to 
fte  universal  order  of  ail  kinds  of  engagements,  and  to  every 
Iking  that  relates  unto  society :  and  he  gives  the  said  power  in 
yfiSerent  manners,  in  kingdoms,  in  commonwealths,  and  in  the 

1  other  states,  to  kings,  to  princes,  and  to  the  other  persona  whom 
be  elevates  to  that  dignity,'  by  birth,  by  election,  and  by  the 
Other  ways  in  which  he  ordains  or  permits  that  those  whom  he 
destines  to  that  rank  should  be  called  to  it.     For  it  is  always 
ttie  almighty  proridence   of  God   that  disposes  of  that  seriea 
1  knd  chain  of  events,  which  precede  the  elevation  of  those  whom 
he  calls  to  government.     Thus,  it  is  always  he  who  places  thera 
^in  the  seat  of  authority ;  it  is  from  him  alone  that  tliey  derive 
I  ill  the  power  and  authority  that  they  have ;  and  it  is  the  min- 
I'juby  of  his  justice  that  is  committed  to  them."     And  seeing  it 
is  God  himself  whom  they  represent  in  the  rank  which  raises 
thera  above  others,  he  will  have  them  to  be  considered  as  hold- 
ing his  place  in  their  functions.     And  it  is  for  this  reason,  that 
he  himself  gives  the  name  of  gods  to  those  to  whom  he  com- 
^BBDiiieates  the  right  of  governing  and  judging  men ;  because  it 
Bt  a  right  which  is  natural  to  him  alone." 

It  is  for  the  exercise  of  this  power,  that  God  puts  into  the 
hands  of  those  who  hold  the  first  place  in  the  government  the 
sovereign  anthority,  and  the  several  rights  that  are  necessary  for 
roaintaiiiing  the  order  of  society,  according  to  the  laws  which 
be  bath  established  in  it; 

It  ifl  for  the  (Hreserving  of  this  order,  that  he  gives  them  the 
right  to  make  the  laws  '  and  regnlatdons  that  are  necessary  for 
the  pnblic  good,  according  to  different  times  and  places ;  and 
the  pow^T  of  inflicting  pnnishmenta  on  crimes.^ 

It  is  on  account  of  the  same  order,  that  he  ^ves  them  the 
right  to  commtmicate,  and  to  divide  to  several  persons,  the  ex- 
emse  of  that  anthority,  which  they  themselves  are  not  able  to 
all  alone  in  its  several  branches ;  and  that  they  have 
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the  power  of  establishiiig  the  difTerent  sorts  of  magietTBtes, 
judges,  and  officers,  that  are  necessary  foi  the  adminiBbratioii  of 
justice,  and  for  all  the  other  public  fnoctionB.' 

It  ia  becaose  of  the  same  order,  for  supplying  the  necessary 
expenses  of  the  state  within,  and  for  defending  it  from  witfaont> 
against  the  attempts  of  strangers,  that  sovereigns  have  the  right 
to  raise  the  necessary  taxes,  according  to  the  occasions  which 
may  require  them.' 

It  is  to  settle  and  confirm  all  these  uses  of  ihe  authority  of 
temporal  powers,  that  God  commands  all  men  to  be  subject  to 
them.* 

Vllt  Religwn. 
Lastly,  we  onght  to  look  upon  religion  as  the  most  natural 
foundation  of  the  order  of  society.  For  it  is  the  spirit  of  re- 
ligion that  is  the  principle  of  the  true  order  that  ought  to  be  in 
society.  But  there  is  this  difference  between  rehgion,  and  all 
the  other  foundations  of  society,  that  whereas  the  others  are 
common  to  all  places,  the  tme  reUgion  is  only  known  and 
received  in  some  states  ;  and  even  in  those  where  it  is  known, 
the  spirit  of  it  doth  not  so  fax  prevail  as  to  infiuence  all  persons 
to  follow  the  rules  of  it  But  yet  it  is  certain,  that,  in  the  i^ces 
where  profession  is  made  of  the  true  religion,  society  is  in  its 
most  natural  state,  and  in  the  most  proper  for  being  maiotaioed 
in  good  order,  by  a  concurrence  of  religion  and  civil  policy, 
and  by  a  union  in  the  ministry  of  the  spiritual  and  temporal 
powers. 
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CHAPTER    X. 

'    OF    RELIGION    AND    POLICY:     AND  OF   THK    1UNI8TBV    OF   THE    SFIB- 
ITUAL   AND   TEMPOBAL   POWEBS. 

1  Religion  and  Policy  founded  on  the  Order  and  Appointnient 
of  God. 
It  cannot  be  doubted  but  that  religion  and  policy  have 
their  common  foundation  in  the  order  and  appointment  of 
God ;  for  a  prophet  tella  ua,  that  it  is  he  who  is  out  Judge,  our 
Lawgiver,  and  our  King,  and  that  it  is  also  he  who  is  the  Saviour 
of  mankind.*  Thus,  it  is  he  who  in  the  spiritual  order  of  religion 
eatablishea  the  ministry  of  the  erclesiaatical  powers,"  Thus,  it 
lA  he  who  in  the  temporal  order  of  policy  makes  kings  to 
reign,'  and  gives  to  sovereigns  all  the  power  and  authority  which 
they  have,  J^From  whence  it  follows,  that  seeing  religion  and 
policy  have  only  the  same  common  principle  of  tlio  divine 
order,  they  ought  to  agree  together,  and  to  support  one  another 
mntually,  and  in  such  a  manner  as  that  private  persons  may  be 
able  to  pay  a  punctual  and  faithful  obedience  both  to  the  one 
and  the  other ;  and  that  those  who  are  employed  in  the  niinis- 
by,  both  of  the  one  and  the  other,  may  exercise  it  according  to 
the  ^liiit  and  the  rules  which  reconcile  them  together.  And  it 
is  hkewijse  certain,  that  true  religion  and  good  policy  are  always 
onited  together.  7 

IL  The  %nrit  of  Religum. 
It  is  well  known,  that  the  spirit  of  relig^oa  is  to  bring  back 
men  to  God,  by  the  light  of  the  Iruths  which  it  teaches  them^ 
and  to  draw  them  out  of  the  by-paths  of  self-love,  in  order  to 
nnite  them  in  the  exercise  of  the  first  two  laws ;  and  that  there- 
Ewe  the  essence  of  religion  respects  chiefly  the  inward  part  of 
the  mind  and  heart  of  man,  the  good  dispositions  of  which  ought 
to  be  the  principle  of  the  external  order  of  society. 

H    3^  ^nrit  of  PbHcy. 
Bnt  becaose  all  men  have  not  this  spirit  of  religion,  and  ttiat 
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many  even  cany  themselves  so  as  to  disturb  the  said  external 
order ;  the  spirit  of  policy  is  to  maintain  the  public  tranquillity 
among  all  mankind,"  and  to  keep  them  in  this  order,  whether 
they  have  the  inward  dispositions  to  it  or  not,  by  employing  for 
that  end  even  force  and  punishments,  according  as  there  is  occa- 
sion :  and  it  is  for  these  two  dltferent  uses  of  religion  and  pol- 
icy, that  God  hath  estabUshed,  both  in  the  one  and  the  olJier, 
powers  whose  ministry  he  hath  proportioned  to  their  spirit  and 
to  their  ends. 

IV.  JXsHnction  between  the  JJ^mttry  of  the  ^nrihtal  Poteen, 
and  thai  of  the  Temporal 

Thus,  seeing  the  end  of  religion  is  only  to  form  good  diBpOfli- 
tions  in  the  inward  part  of  man,  God  gives  to  the  powers  who 
exercise  the  ministry  of  tt  a  spiritual  authority,  which  tends 
only  to  regulate  the  mind  and  the  heart,  and  to  insinuate  the 
love  of  justice,  without  the  use  of  any  temporal  force  upon  the 
outward  part*  But  the  ministry  of  the  temporal  powers  of  the 
civil  policy,  which  tends  only  to  regulate  the  external  order,  is 
exercised  with  the  force  that  is  necessary  for  restraining  those 
who,  not  being  lovers  of  justice,  commit  such  excesses  as  dis- 
turb the  said  order.' 

Thus,  the  spiritual  powers  instruct,  exhort,  bind,  and  loose  the 
inward  part  of  man,  and  exercise  the  other  fbnctions  that  are 
proper  to  tthis  ministry.  And  the  temporal  powers  command 
and  forbid  in  what  relates  to  the  outward  man ;  maintain  every 
one  in  Ilia  rights ;  dispossess  usurers;  chastise  the  guilty,  and 
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V.  Their  Union  for  mairUaining  of  Order. 
But  these  differences  between  the  spirit  of  religion  and  the 
spirit  of  policy,  and  between  the  ministry  of  spiritual  powers 
aud  that  of  temporal  powers,  have  nothing  in  them  that  may 
be  any  hindrance  to  their  union ;  and  the  same  powers,  spirituaJ 
and  temporal,  which  are  distinguished  in  their  ministry,  are  unit- 
ed in  their  common  end  of  maintaining  order  in  society,  and 
they  mutually  assist  one  another  for  that  purpose.  For  it  is  a 
law  of  religion,  and  a  duty  incumbent  on  those  who  exercise 
the  ministty  of  it,  to  recommend  and  to  enjoin  to  every  one 
obedience  (o  the  temporal  powers,  not  only  out  of  fear  of  their 
authority,  and  of  the  punishments  which  they  inflict,  but  as 
an  essential  duty,  and  out  of  a  principle  of  conscience,"  and 
a  love  of  order.  And  it  is  a  law  of  temporal  policy,  and  a  duty 
of  those  who  are  employed  in  the  ministry  of  it,  to  maintain  tJie 
exercise  of  religion,  and  to  employ  even  the  temporal  authority 
and  force  against  those  who  disturb  the  order  of  it.  Thus  these 
two  powers  agree  together,  and  mutually  support  one  another. 
And  even  when  the  spirit  of  the  spiritual  ministry  seems  to  de- 
mand something  that  is  contrary  to  the  spirit  of  the  temporal 
policy ;  as  when  the  ministers  of  the  spiritual  power  intercede 
for  the  life  of  the  greatest  criminals,  whom  they  condemn  only 
to  penances,  and  whom  the  civil  magistrate  condemns  to  death , 
the  same  spirit  of  the  spiritual  ministry  of  religion,  which  re- 
qniies  princes  and  judges  to  do  their  duty,  does  not  oblige  them 
to  use  this  clemency.  And  the  temporal  judges  condemn  justly 
to  death  those  whom  the  ecclesiastical  judges  condemn  only  to 
wo^s  of  charity,  fasting,  and  other  penances. 

VL  Whu  tke  l^mistrjf  of  i&eie  Two  Pcnoert  is  placed  in  differoA 
Baadt, 
It  is  because  of  these  differences  between  the  spirit  of  relig- 
ion and  diat  of  policy,  that  God  hath  separated  the  ministry 
of  them,  that  the  spirit  of  religion  which  governs  the  inward 
man,  and  which  ooght  to  insinuate  itself  into  the  hearts  of  men 
by  the  love  of  justice,  and  by  a  contempt  of  temporal  goods, 
flhonid  be  inspired  by  other  ministers  than  the  temporal  powers, 
who  are  armed  with  the  terror  of  penalties  and  punishments  for 
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maintaimng  the  external  order,  and  whose  ministry  chiefly  re- 
lates te  the  Qse  of  temporal  goods.  And  it  was  so  eeaentiai  to 
the  order  of  these  two  administrationB  to  have  them  distinct, 
and  to  have  the  sfnritaal  power  separated  &om  the  temporal, 
that  although  they  be  natnnilly  united  in  God,  yet  when  he  af 
peared  upon  earth,  in  order  to  establish  bis  ^iritual  kingdom,  be 
abstained  from  the  exercise  of  his  power  over  temporal  tiungs. 
And  all  the  uee  which  he  made  of  his  greatness  and  power  was 
wholly  opposite  to  the  grandeur  and  power  which  belong  to  a 
temporal  kingdom.  For  at  the  same  time  that  he  manifeated 
the  divine  grandeur  of  his  spiritual  kingdom  by  the  light  of  ihe 
truths  which  he  taught,'*  by  the  glory  of  the  miracles  which  he 
wrought,'  and  by  all  the  remarkable  circumstances  of  his  com- 
ing, which  he  had  caused  to  be  foretold  by  his  prophet^  and 
which  were  fit  to  accompany  the  reign  of  a  prince  of  peace,' 
wbo  came  to  give  unto  men  other  things  than  those  that  set  them 
at  variance  with  one  another;"  he  took  not  any  one  of  the 
marks  of  temporal  power;  he  exercised  no  function  of  it;  nay, 
he  refused  to  be  judge  between  two  brothers,  when  one  of  them 
entreated  him  to  do  it"  And  to  show  that  the  use  of  the  tem- 
poral power  was  to  be  separated  from  hia  spiritual  kingdom,  he 
left  that  power  to  the  temporal  princes,  and  he  himself  paid  obe- 
dience to  them.  Thus,  in  his  birth,  he  made  the  circumstance 
of  the  place  where  he  was  to  be  born  to  depend  on  his  obedi- 
ence to  a  law  of  a  heathen  prince,"  Thus,  during  his  life,  he 
taught  his  disciples  to  render  onto  princes  what  is  their  due ; 
and  he  himself  paid  tribute,  altJiough  none  was  due  from  him. 
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which  did  some  damage  to  the  iiihabitanta  of  the  place  where 
he  wrought  it.  But  that  very  miracle,  wtiich  plainly  showed  his 
omnipotent  power  over  temporal  things,  served  as  a  proof  that 
he  abstained  from  all  other  use  of  that  power,  only  that  he 
itit^ht  show  the  distinction  between  the  spiritual  kingdom  which 
he  came  to  estabbsh,  and  the  temporal  empire  which  he  left  unto 
princes. 

Lastly,  we  know  that,  when  he  established  the  ministers  of 
his  spiritual  kingdom,  and  when  he  gave  them  the  rules  of  their 
ronduct,  and  marked  out  to  them  the  bounds  of  the  power 
which  he  intmsted  to  them,  he  gave  them  no  power  over  tem- 
porals. And  we  see  likewise,  that  not  any  one  of  them  took 
the  least  share  in  the  ministry  of  the  temporal  power ;  that,  on 
the  contrary,  they  submitted  themselves  to  it;  and  that,  at  the 
pame  time  that  they  exercised  their  spiritual  ministry  without 
any  regard  to  the  authority  of  the  temporal  powi'rs  who  opposed 
thera  in  it,  they  taught  their  disciples  obedience,  and  paid  it 
themselves,  to  those  very  powers,  in  all  things  belonging  to  their 
ministry. 

Vn.    7T4e  Two  Governments  depend  immediately  upon  God. 

It  follows  from  all  these  trutlis,  that  the  spiritual  powers 
have  the  exercise  of  their  ministry  in  spiritual  things ; '  and  that 
they  do  not  intrude  themselves  upon  temporals.  And  likewise 
that  the  temporal  powers  have  the  exercise  of  their  ministry  in 
temporal  things,"  and  do  not  encroach  upon  spirituals ;  that 
the  two  governments  are  established  immediately  by  the  hand 
of  God. 

VnL  I^  AtiAori^  of  the  Powers  of  one  Order  over  those  of 
the  other,  in  their  respective  Functions. 
And  that  those  who  exercise  the  power  in  one  of  them  are 
subject  to  those  who  exercise  the  power  of  the  other,  in  all  mat^ 
ters  depending  on  it  And  likewise  we  see,  that  those  who 
have  been  animated  by  the  spirit  of  Grod  have  governed  them- 
selves according  to  these  very  rules,  and  have  observed  the  sub- 
mission that  is  due  to  each  of  the  powers  of  these  two  orders. 

IX.   Example. 
Thus,  when  God  made  choice  of  Nathan  for  the  spiritual 
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ministiy  of  the  correction  of  David,  the  temporal  power  of  thiB 
king  did  not  withhold  the  prophet  from  speaJdng  to  him  with  a 
force  suitable  to  the  authority  of  the  ministry  which  he  exer- 
cieed ;  and  that  prince  received  likewise  the  correction  with  ha- 
mility.*  But,  on  the  contrary,  when  the  same  prophet  had  a 
mind  to  know  the  intention  of  that  prince  concerning  the  choice 
of  his  successor,  and  whether  he  meant  that  it  should  be  either 
Solomon,  or  Adooijah,  he  approached  him  with  the  greatest 
humility  and  respect,  beseeching  him  to  let  him  know  which  of 
the  two  he  would  be  pleased  to  make  choice  of  to  reign  after 


X.  ObetUetice  to  both  the  Oovemments. 
It  would  be  easy  to  bring  other  examples  of  the  like  nature,  to 
show  how  it  is  necessary  to  distinguish  the  authority  of  the  spir- 
itual powers  from  that  of  the  temporal  powers,  and  in  what 
manner  those  persons  have  exercised  their  authority  who  have 
governed  themselves  according  to  the  jnst  rules,  by  confining 
themselves  to  their  own  proper  ministry,  without  meddling  with 
the  other.  But  it  sufficeth  for  the  design  proposed,  to  have  given 
this  general  idea  of  the  two  governments  of  religion,  and  of  civil 
policy ;  that  we  may  discern  therein  the  spirit  and  use  both  of 
the  one  and  the  other ;  that  we  may  see  in  it  the  prindples 
which  reconcile  them,  and  which  distinguish  them ;  and  that  we 
may  be  able  to  judge,  by  all  these  views,  of  the  manner  in  wMoh 
they  concur  to  support  the  order  of  society. 


XL   Laws  of  Spiritual  Powers,  which  relate  io  Temporal  Things. 
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encleaiastical  powers  regulate  temporal  concerns.  It  appcarB,  on 
the  contrary,  that  at  the  beginnuig  of  the  canon  law,  where 
distinction  is  made  between  the  I>iviiie  taws  and  human  laws, 
il  U  Mud  that  the  human  laws  are  the  laws  of  princes ;  that  it 
is  by  these  laws  that  the  rights  to  every  thing  which  man  can 
poeaeas  are  regulated ;  and  ttiat  even  the  goods  of  the  church 
(ire  pre.served  to  it  only  by  the  authority  of  tlieae  laws  ;  because 
it  is  to  prineea  that  God  hath  given  the  ministry  of  the  govern- 
ment in  Temporal  things.'  Since,  therefore,  there  can  be  nothing 
in  the  canon  law  which  overturns  this  rule,  it  follows  that  the 
niles  which  we  see  in  it  concerning  temporal  matters  are  capa- 
ble of  being  reconciled  with  this  principlu ;  which  it  is  no  hard 
matter  to  do,  if  we  make  reflection  on  the  use  which  the  rules 
rehiling  to  temporal  atTairs  have  in  the  canon  law.  For  we 
shall  find  that,  for  example,  the  rules  concerning  the  order  in 
judicial  proceedings  relate  to  the  ecclesiastical  jurisdiction ; 
that  those  about  crimes  establish  there  tlie  canonical  punish- 
nicnts,  that  is  to  say,  the  punishments  which  the  church  enjoins 
for  the  penance  of  criminals;  that  the  rules  which  relate  to 
contracts,  testaments,  prescriptiona,  and  to  other  matters  of  the 
like  nature,  relate  to  them  only  in  reference  to  spirituals,  as  be- 
cause of  the  prohibition  of  certain  comniorcea  to  ecclesiastios, 
because  of  the  religion  of  an  oath,  and  because  of  the  use  of 
covenants  for  chiudies,  and  particalar  church-men,  and  because 
of  other  views  of  the  like  nature ;  that  some  of  these  rules  are 
only  answers  of  the  popes  to  consultations ;  and  lastly,  that 
whatever  roles  there  are  there,  which  relate  purely  to  temporal 
things  among  laymen,  ought  to  be  considered  only  as  rules 
binding  the  subjects  of  the  territories  of  the  see  of  Rome,  in 
which  the  popes  are  temporal  princes ;  and  without  the  said 
teiritories,  they  have  no  other  authority  than  what  Is  given 
them  by  the  princes  who  receive  the  use  of  them  among  their 
subjects.  Concerning  which  it  may  be  observed,  that  these  sorts 
of  constitutions  in  the  canon  law  concerning  temporal  matters 
show  plainly  enough  that  they  are  natnrally  derived  fivm  the 
temptoal  authority,  seeing  the  greatest  part  of  them  have  been 
taken  ont  of  the  Roman  law,  although  it  be  txne  that  some  of 
them  are  contrary  to  it  But  it  is  not  necessary  that  we  should 
treat  of  that  matter  in  this  place. 

■  IHniiKt.  6,  eon.  S. 
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As  to  tbe  regolations  which  temporal  {sincee  may  have  made 
touting  apiritoal  matters,  they  have  not  extended  their  authoi^ 
ity  to  tlie  spiritual  ministry  that  is  reserved  to  the  ecclesiasticai 
powers,  bat  they  have  only  employed  their  tempwat  aathcni^ 
to  put  the  laws  of  the  chorch  In  execntion,  in  the  external  order 
of  the  government  of  the  church.  And  even  thoae  vexy  ndi- 
nances,  which  onr  kings  themselves  call  political  laws,  tend  only 
to  maintain  tbe  external  policy  of  the  church,  and  to  restrain 
those  who  disturb  it  by  transgressing  the  ecclesiastical  laws.* 

XIIL  Kings  are  the  Protectors  and  Defenders  of  the  Laws  of  the 

ChVTCh. 

And  likewise  it  appears  from  tbe  ordinances  themselves,  that 
the  princes  ordain  nothing  in  them,  but  what  properly  belongs 
to  their  temporal  power,  and  call  themselves  therein  the  protect- 
ors, guardians,  and  defenders  of  the  faith,  and  executors  of  what 
the  Church  teaches  and  ordains.^ 

XIV.  Agreement  between  the  Spiritual  and  Temporal  Jiirisdie- 
tion. 
Another  difficulty  might  be  started  in  relation  to  some  mat- 
ters, where  it  would  seem  aa  If  the  splritnal  and  temporal  jnris- 
diction  encroached  one  upon  the  other ;  as,  for  example,  when 
the  temporal  jurisdiction  takes  cognizance  of  the  right  of  pos- 
session in  benefices ;  and  when  tbe  ecclesiastical  jurisdiction 
judges  of  temporal  concerns  between  ecclesiastical  persons 
But  as  to  what  concerns  tbe  possession  of  benefices,  it  is  a  mat- 
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cpKncea  of  these  two  priinajy  lava ;  and  that  tliey  are  likewise 
the  sources  of  all  duties,  aiid  the  foundations  of  the  different 
kinds  of  laws  :  and  wo  have  begun  to  descend  from  those  gen- 
eral principles,  to  the  principles  which  are  peculiar  to  the  civil 
laws.  It  remains  at  present,  before  we  proceed  to  inquire  into 
the  detail  of  these  laws,  and  of  the  matters  of  which  they  treat, 
that  we  examine  more  minutely  the  nature  and  spirit  of  laws  in 
general,  and  the  characteTS  which  distinguish  their  different 
kincb ;  that  we  may  thereby  discover  tlie  foundations  of  many 
rules  that  are  eaeential  to  the  knowledge  and  right  use  of  the 
civil  laws :  and  tliia  shall  be  the  subject-matter  of  the  two  fol- 
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Aja,  the  different  ideaa  which  it  is  possible  to  conceive  of  the 
eevend  aorta  of  lawn  that  are  expressed  by  the  names  of  divine 
and  human  lavs,  natural  and  positive,  spiritual  and  temporal, 
law  of  nations,  civil  laws,  and  by  all  the  other  names  that  can 
be  ^ven  them,  may  be  reduced  to  two  kinds,  which  comprehend 
all  laws  of  what  nature  soever ;  one  is,  of  the  laws  which  are 
immat&ble,  and  the  other,  of  the  laws  that  are  arbitrary.  For 
there  is  not  any  one  law  but  what  has  one  or  other  of  these 
characters;  which  it  is  of  moment  to  consider,  not  only  for  ap- 
prehending aright  this  first  general  distinction  of  laws  into  these 
two  kinds,  which  ought  to  precede  the  other  ways  of  distin- 
goishing  them,  but  because  it  is  these  two  characters  which 
are  the  most  essential  port  in  the  nature  of  all  laws ;  and  there- 
fore tbe  knowledge  of  them  is  necessary,  and  of  greal;  use  in  the 
■tody  at  tbe  civil  law. 

Tbe  immutable  lews  are  so  called,  because  they  are  natural, 
and  BO  just  at  all  times,  and  in  all  places,  that  no  authority  can 
oithn  (^ange   or  abolish  them  :    and  the  arbitrary  laws  are 
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those  \duch  a  lawful  authority  may  eoact,  change,  and  abolish, 
as  there  is  occasion. 

These  immutable  or  natural  laws  are  all  of  them  such  as  are 
necessary  consequences  of  the  two  fundamental  laws,  and  which 
are  so  essential  to  the  engagements  which  form  the  order  of  so- 
ciety, that  it  is  impossible  to  alter  them  without  destroying  the 
foundations  of  the  said  order :  and  the  arbitrary  laws  are  those 
which  may  be  differently  established,  changed,  and  even  quite 
abolished,  without  violating  the  spirit  and  intent  of  the  fionda* 
mental  laws,  and  without  destroying  the  principles  of  the  <wder 
of  society. 

IL  Example  of  Immutable  Laws. 
Thus,  seeing  it  is  a  consequence  of  the  first  fundamental  law, 
that  we  ought  to  obey  the  higher  powers,  because  it  is  God  that 
hath  established  them ;  and  because  it  is  a  consequence  of  the 
second  fundamental  law,  that  we  ought  to  do  harm  to  no  man, 
and  that  we  ought  to  render  to  every  one  his  due  ;  and  because 
all  these  laws  are  essential  1o  the  order  of  society ;  they  are  for 
this  reason  immutable  laws.  And  it  is  the  same  thing  with  r& 
spect  to  all  the  particular  rules  which  are  essential  to  this  order, 
and  to  the  engagements  which  follow  from  the  primary  laws. 
Thus,  it  is  a  rule  essential  to  the  engagement  of  a  tutor,  that,  b& 
ing  in  the  place  of  a  father  to  the  orphan  who  is  committed  to  his 
charge,  he  ought  to  be  careful  in  looking  after  the  person  and 
the  estate  of  the  said  orphan ;  and  It  is  likewise  an  immutable 
law,  that  the  tutor  ought  to  take  this  care.     Thus,  it  is  a  rule 


tMiig:s,  and  they  regulate  thom  differently  according  to  the 
tiines  and  places. 

^A  rV.   Ori^H  of  the  Immuiable  Laws, 

^^It  appears  from  this  Srst  idea  of  the  nature  of  immutable 
laws,  that  they  derive  their  origin  from  the  two  prim«  laws,  of 
which  they  are  only  an  extension;  and  tiiat,  for  example,  the 
natural  nilca  of  equity  which  have  been  observed,  and  the  otii- 
era  of  the  like  nature,  are  nothing  eke  but  what  the  spirit  of  the 
»ecniid  law  demands  in  every  engagement,  arid  what  it  points 
out  to  be  essential  and  necessary  to  it. 

—  V.  Or^im  t^  Als  ArbOrarT/  Limb*.  ^ 

.■■_-Mm  Sot  the  aifattmy  Inn,  -vm  nwy  naaA  two  diftrait  oaoMa 
'■Mok  iKPe  mdand  tiw  hm  of  tbem  neooewtfy  in  wMiety,  ud 
vWflhhKMbeentbs  aoorees  of  that  infinite  indtitadecf  arti- 
t«7  knn  vlatii  «e  aee  in  the  vodd. 

i&.^n$  Urtf  Omae  «f  Jrbilrarf  Lomity  the  DifiaOlM  wkki 

wiae  from  lie  ImntOabb  haimt. 
.?r9h»tetof  thee*  two  ounee  ia  tiie  necawty  of  legDhOiig 
mi^im  iMgiiiiltteB  wteA  ariw  in  the  i^q^oaaop  of  fee  inumrtiw 
Nblnni^  what  the  «id  diffienhiM  are  Bucfa  aa  that  thsy  cannot 
be  pnmded  againet  but  by  laws,  and  when  the  immutable  laws 
do  not  regulate  them.  We  shall  be  able  to  judge  of  this  sort  of 
difficultiefl  by  some  examples. 

VIL  ^Tit  ROimple. 

Thus,  for  a  first  example  of  the  necessity  of  arbitrary  laws : 
it  is  a  natural  and  immutable  law,  that  fathers  o^gbt  to  leave 
their  estates  to  their  children  after  their  death ;  and  it  is  also 
another  law  which  is  commonly  placed  in  the  number  of  the 
natoral  laws,  that  one  may  dispose  of  his  goods  by  a  testament. 
U  we  give  to  the  first  of  these  two  laws  an  extent  without  any 
bonnds,  a  father  may  dispose  of  nothing  by  testament ;  and  if 
we  extend  the  second  law  to  an  indefinite  liberty  of  disposing 
of  all  by  will,  as  did  the  ancient  Roman  law,  a  father  may  ex- 
dude  hifl  children  from  having  any  share  in  bis  inheritance,  and 
may  give  all  his  goods  to  strangers. 

We  see  by  these  consequences,  which  are  so  opposite  to  one 
another,  and  which  would  follow  from  these  two  laws  taken  in 
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aR  indefinite  extent,  that  it  ia  necessary  to  set  some  bounds 
both  to  the  one  and  the  other,  which  may  reconcile  diem  to- 
gether. And  if  all  men  did  govern  themselves  by  prudence, 
and  by  the  spirit  of  the  primary  laws,  every  one  would  be  a  just 
interpreter  of  what  the  law,  by  which  children  succeed  to  their 
parents,  demands  of  him  in  particolar,  and  likewise  of  what  he 
is  obliged  to  by  virtue  of  that  law  which  allows  every  one  to 
dispose  of  hts  effects  by  testament  For  he  might  proportion 
the  dispositions  of  bis  testament  to  the  condition  of  his  estate, 
and  of  his  family,  and  to  the  duties  which  he  may  owe  to  his 
children,  and  to  other  persons,  according  as  he  may  be  nnder 
obligations  either  to  make  some  grateful  requital,  or  to  do  some 
act  of  liberality.  But  because  all  persons  do  not  govern  them- 
selves according  to  the  spirit  of  the  primary  laws,  nor  according 
to  prudence  ;  and  some  persons,  abusing  the  liberty  of  disposing 
of  their  goods  by  will,  or  perhaps  being  ignorant  of  the  state  of 
their  goods,  and  of  their  affairs,  violate  the  duty  which  they  owe 
to  their  children ;  seeing  it  is  not  just  to  leave  an  indefinite  lib- 
erty to  those  who  may  abase  tt,  and  that  it  is  not  possible  to 
make  a  particular  role  for  every  one ;  it  was  necessary,  for  rec- 
onciling these  two  laws,  and  for  reducing  them  into  rules  com- 
mon to  all  men,  to  make  an  arbitrary  law,  which  might  restrain 
the  liberty  of  disposing  by  will  to  the  prejudice  of  children,  and 
which  might  preserve  to  them  a  certain  portion  of  the  goods  of 
their  parents,  which  it  should  not  be  in  the  power  of  their  par- 
ents to  deprive  them  of;  and  it  is  this  portion,  fixed  by  an  arbi- 
trary law,  which  is  termed  the  legitime,  or  filial  portion. 


that  the  own»  of  a  thing  cannot  be  deprived  of  it  bvt  bf  j/Oit 
titles  and  conveyances ;  it  will  follow,  that  whosoerer  can  Bhcnr 
that  either  he  himself,  or  they  from  whom  he  dtoirefl  his  right, 
iiave  been  owners  of  an  estate,  ahhough  tliey  had  been  ont  of 
possession  of  it  for  more  than  a  century,  will  be  rcBtored  to  the 
said  estate,  and  turn  out  the  possessor.  uiUcbs,  toge^sar  wiitb  Us 
long  possession,  be  can  show  a  title  which  hath  taken  avaj  the 
right  of  the  fust  owner.  And  if,  on  tlie  contrary,  we  extsnd  toe 
far  the  rule  which  makes  it  be  presimied  that  the  poweHOfs  aie 
owners  of  what  they  possess ;  we  shall  be  guilty  irf  ugmtio^  1^ 
taking  away  the  property  &om  all  those  who  happen  Dot  to  ht 
in  possession. 

It  is  evident,  that  the  contrariety  to  wluch  tIteM  two  IttWB 
might  lead  us,  one  of  them  restoring  the  gret  owner  sgajjut  ■« 
ancient  possessor,  and  the  other  maintaining  a  new  poBWWOr 
against  the  right  owner,  required  that  it  should  be  r^plkubed  by 
an  arbitrary  law,  that  they  who  are  not  in  possessioil,  and  who 
should  no tvi'itli standing  claim  the  right  of  property,  shoiild  be 
bound  to  assert  and  prove  their  right  within  a  certain  tune ;  end 
that  after  that  time  the  possessors,  who  had  not  been  molested 
in  their  possession,  should  be  maintained  in  it.  And  tblBU  what 
has  been  done  by  the  arbitrary  laws,  which  settle  the  times  of 
{neacriptionB. 

IX  A  7%ird  Emmple. 
Thus,  for  a  third  example,  it  is  a  natural  and  immutable  law, 
that  persons  who  have  not  as  yet  attained  to  a  firm  and  steady 
use  of  their  reason,  for  want  of  age,  instruction,  and  experience, 
should  not  have  the  management  of  their  estates  and  affairs ; 
and  that  they  may  have  it  after  they  shall  have  acquired  reason 
and  experieace  enough.  But  seeing  nattue  doth  not  produce  in 
all  men  at  the  same  age  that  ripeness  of  reason  which  ia  neces- 
sary {or  the  management  of  affairs,  and  that  it  comes  sooner  in 
some,  and  later  ia  others ;  in  order  to  apply  this  law  to  use,  it 
has  been  found  necessary  to  make  an  arbitrary  law,  for  settling 
a  role  that  might  be  common  to  all  men.  Thus,  the  civil  laws 
of  some  countries  have  left  it  to  the  fathers  to  regulate  to  what 
age  their  children  should  remain  under  the  conduct  of  a  tutor ;  * 
and  in  other  coontries  they  fixed  a  certain  period  of  age,  under 
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which  persons  were  to  be  in  that  etate  which  is  called  minority, 
and  above  which  they  were  to  be  reputed  majors. 

X.  Fottrth  Ecample, 
Thus,  for  a  last  example,  it  is  a  natural  law,  that  he  who  bi^ 
should  not  take  advantage  of  the  necessity  of  the  person  who 
seUs,  and  that  he  should  not  buy  at  too  low  a  price.**  But  be- 
cause it  would  be  a  thing  of  troublesome  consequence  in  trade 
to  annul  all  the  sales  where  a  thing  is  sold  under  its  tnie  value, 
it  has  been  regulated  by  an  arbitrary  law,  that  sales  should  not 
be  dissolved  on  account  of  the  lowness  of  the  price,  except 
in  the  case  where  lands  and  tenements  are  sold  for  less  than  the 
half  of  the  just  value.  And  the  laws  connive,  for  the  public 
good,  at  the  injustice  of  buyers,  where  the  damage  done  is  less 
than  the  half  of  the  value,  unless  there  be  other  particular  ar- 
ctimstances  in  the  sale,  which  may  make  it  necessaiy  to  re- 
scind it 

XL  The  Immutable  Laws  implied  in  tkete  Sort*  of  Arbiirarf 
Laws. 
We  must  observe  in  all  these  examples,  and  others  of  the  like 
kind  of  arbitrary  laws,  which  are  consequences  of  the  immuta- 
ble laws,  that  every  one  of  these  arbitrary  laws  hath  two  char- 
acters, which  it  is  of  importance  to  discern,  and  to  distingnisli 
in  them,  and  which  make,  as  it  were,  two  laws  in  one.  For  in 
these  laws,  there  is  one  part  of  what  they  ordain  which  ia  of  the 
law  of  nature,  and  there  ia  another  part  of  them  which  is  arbi- 
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Thus,  for  example,  ficfa  have  been  invented,  quitrcnte,  annuiticH, 
the  right  of  redemption,  substitutions,  and  other  usages  of  the 
like  nature,  the  establishment  of  which  was  arbitrary.  And 
these  matters,  which  are  the  invention  of  man,  and  which  may  be 
termed  for  that  reason  arbitrary  matters,  are  regulated  by  a  vast 
number  of  laws  of  the  same  nature, 

Thus,  we  see  in  society  the  use  of  hvo  sorts  of  matters.  For 
there  are  some  which  are  so  natural,  and  so  essential  to  our  most 
common  wants,  that  they  have  been  always  in  nse,  in  all  places, 
such  as  exchange,  letting  and  hiring,  deposit,  the  contract  of 
loan,  and  many  other  covenants ;  guardianships,  successions, 
and  many  other  matters ;  and  there  is  also  the  use  of  matters 
that  arc  invented.  But  it  is  to  be  observed,  that  even  those  mat- 
ters of  which  men  have  invented  the  use  have  always  their 
foundation  in  some  principle  of  the  order  of  society.  Thus,  for 
example,  fiefs  have  their  foundation,  not  only  in  the  general  lib- 
erty of  making  aU  sorts  of  covenants,  but  also  in  the  advantage 
which  redounds  to  tlie  public,  by  engaging  in  the  service  of  the 
prince,  in  the  time  of  war,  those  to  whom  capital  fees  and  mesne 
fees  have  been  given,  and  their  successors. 

Thas,  substitutions,  or  entails,  are  founded  upon  the  general 
liberty  which  every  one  has  to  dispose  of  his  estate  with  the  view 
of  preserving  the  estate  in  families,  the  convcnicncy  of  taking 
away  from  certain  heirs,  executors,  or  legatees,  the  liberty  of 
disposing  by  will,  of  which  they  might  make  a  bad  use,  and 
other  motives  of  the  like  nature. 

XHL  "Hte  Natural  Matters  have  Arbitrary  Laws,  and  the  In- 
vented  Matters  have  Natural  Laics. 
It  is  to  be  observed,  likewise,  on  the  subject  of  these  matters 
which  have  been  invented  by  men,  that  although  it  would  seem 
that  they  ought  to  be  regulated  wholly  by  arbitrary  laws,  yet 
nevertheless  they  have  many  immutable  laws  relating  to  them : 
in  the  same  manner  as  we  see  that  the  other  matters,  which  may 
be  called  natural,  are  not  only  regulated  by  natural  and  immu- 
table laws,  but  that  they  have  also  arbitrary  laws. 

XIV.   Examples, 

Thus,  it  is  an  immutable  law  in  the  matter  of  fiefs,  that  we 

ought  to  observe  in  them  the  conditions  regulated  by  the  title 

wiiicfa  contains  the  grant  of  the  fief.     Thus,  in  the  natural  mat- 


SB  TREATISE   OP   LAWS.  [CBAP.  XL 

ter  of  totorships,  it  is  an  arbitrary  law  that  hath  fixed  the  nam- 
ber  of  children  which  exempts  &om  that  office.  So  that  it 
appears  by  these  examples,  and  by  others  which  have  been 
already  taken  notice  of,  that  in  all  matters,  both  natural  and 
others,  there  is  a  mixture  of  immutable  laws  and  of  arbitrary  laws. 

XV.  Fevj  Arbiiran/  Laws  in  Natural  Matiera. 
Bat  with  this  difference,  that  in  the  natural  matters  there  aro 
few  arbitrary  laws,  and  that  the  greatest  part  of  the  laws  relating 
to  such  matters  are  immutable ;  and  that,  on  the  contrary,  there 
is  an  infinite  number  of  arbitrary  laws  in  those  matteta  which 
have  been  invented. 

XVL  Mat^  Arbitrary  Laws  in  Arbttrivjf  Matters. 
Thus  we  see  in  the  Koman  law,  that,  as  the  greatest  part  of 
the  matters  contained  in  it,  which  are  of  use  now-a-days,  aie 
natural  matters,  so  the  rules  concerning  them  are  almost  all 
of  them  natural  laws ;  and  that,  on  the  contrary,  the  greatest 
part  of  the  matters  of  our  customs  being  arbitrary  matters,  the 
greatest  part  of  their  rules  are  arbitrary  also,  and  diiferent  in 
divers  places ;  and  we  see  likewise,  in  the  arbitrary  matters  which 
are  regulated  by  the  ordinances,  that  almost  all  their  rules  are 
also  arbitrary. 

XVIL  Tioo  Sorts  of  Arbitrary  Laws:  those  wkich  are  Gmse- 
quences  of  the  Natural  Laws,  and  those  which  regulate  Matters 
that  are  invented. 


rof  books,  which  are  made  use  of  in  FraoMt  ■ 
buuks  of  the  Bomaii  law,  the  canon  law,  t 
aiifi  the  customfi.  From  whence  we  may  distin^di^  wwkf  a* 
other  view,  four  kinds  of  arbitrary  laws  that  are  innM  ia  4Mi 
kingdom.  -  •    ■    ■-- 

The  first  comprehends  some  arbitrary  laws  of  thi  booj  of  Hm 
Roman  law,  which  have  been  received  in  thif  Wifflwn)  Ud 
which  derive  their  authority  with  us  Iroin  the  usB  vridok  m  gJTC 
them ;  such  as,  for  instance,  that  law  which  hu  bMB  •fetv*^ 
taken  uotice  of,  touching  the  rescisBion  of  salel  CK  MOOWltaf 
loss  sustained  by  the  sale  in  more  than  the  lulf  of  tte  mi 
value ;  the  law^  which  rcgiilate  the  formahties  af  irffll  umI  <■•■ 
laments,  the  time  of  prescriptions,  and  the  ottMV  hen  of  1 
kind,  which  are  received  either  throughout  the  * 
or  only  in  some  provinces. 

The  second  sort  is  tliat  of  the  arbitrary  laws  wliich  Wf  ta^en 
out  of  the  canon  law,  and  received  in  use  with  US.  Badl  wn 
many  mles  relating  to  church  benefices,  and  other  eocdeolaatiaal 
mtters ;  and  some  of  them  even  in  matters  of  ttie  cMl  fanr> 

The  third  is,  of  the  arbitrary  laws  which  are  e^Mliihed  bjftA 
ordtnauccs  of  our  kings.  Such  as  those  whiob  f^tdate  tts 
rights  of  the  prince's  demcsfies,  the  punishmenfii  ot  criUWS)  tiM 
order  of  judicial  proceedings,  and  many  other  m^ttsn  of  wBrnnl 
kinds. 

The  fonith  sort  of  arbitrary  lawB  conusta  of  those  which  we 
caD  cDBtoms,  such  as  we  see  in  niost  of  the  provinces,  and 
which  regnlate  several  matters ;  such  as  fiefs,  the  community  of 
goods  between  husband  and  wife,  dowries,  the  filial  portjons  of 
diildren,  the  right  of  redemption  by  one  of  the  family,  the  right  of 
redemption  of  fiefs,  and  many  others.  And  all  these  customs  are 
BO  many  arbitrary  laws,  which,  in  relation  to  the  same  matters, 
are  difierent  in  divers  places.  And  because  these  customs  were 
a  kind  of  laws,  which,  not  being  written,  were  preserved  only  by 
use,  and  this  use  was  often  uncertain ;  our  kings  have  caused 
to  be  ooUected  together,  and  reduced  into  writing,  in  each 
fRorince,  and  in  each  place,  the  customs  which  were  there  re- 
ceived, and  have  given  them  the  sanction  of  laws  and  rules. 

XIX.    TTie  particuior  Rules  of  the  Law  of  Nature  are  tunehere 

collected  but  in  the  Body  of  the  Roman  Lane. 

We  have,  then,  in  France,  as  there  is  in  all  other  countries,  the 
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use  of  natural  lawa  and  of  arbitTary  laws.  Bnt  with  this  differ- 
ence between  these  two  sorts  of  laws,  that  all  the  arbitrary  laws 
which  we  have,  being  contained  in  the  ordinances,  and  in  the  cus- 
toms, and  in  such  arbitrary  laws  taken  out  of  the  body  of  the 
Roman  law,  and  of  the  canon  law,  as  we  observe  as  cus- 
toms, all  these  laws  have  a  certain  and  fixed  authority.  But 
as  for  the  laws  of  nature,  seeing  we  have  nowhere  the  detail 
of  them  except  in  the  books  of  the  Roman  law,  and  that  tiiey 
are  placed  there  not  in  the  best  order,  and  mixed  with  many  other 
laws  which  are  neither  natural  nor  in  use  with  us,  their  authority 
is  so  weakened  by  this  mixture,  that  many  persons  either  an 
not  willing,  or  not  capable,  to  discern  that  which  is  certainly  just 
and  natural  from  that  which  reason  and  our  practice  do  not 
admit  of  Concerning  which  matter,  the  reader  may  obaeire 
what  bath  been  said  of  it  in  the  preface  to  this  book. 

XX.  The  Justice  and  Authority  of  all  Laws :  the  Difference  be- 
tween that  of  Natural  Laws,  and  titat  of  Arbitrary  Lawt. 
It  is  easy  to  perceive  iiom  this  distinction  of  natural  laws  and 
arbitrary  laws,  and  from  the  remarks  which  have  been  made  on 
these  two  kinds  of  laws,  what  are  the  different  characters  of 
their  justice  and  of  their  authority.  And  seeing  it  is  the  justice 
and  the  authority  of  laws  which  give  them  the  force  which 
they  ought  to  have  upon  our  reason,  it  is  of  moment  to  con- 
sider and  to  distinguish  what  is  the  justice  and  authority  of  Dat> 
ural  laws,  and  what  is  the  justice  and  authority  of  arbitrary 
laws. 
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t 

■jpoiDtmrnt,  which  commands  all  men  to  obey  them.     But  aa 
■  fliere  is  a  difference  between  Ihe  justice  of  natural  laws  and  tlic 
JQstice  nf  arbitmry  laws,  so  likewise  their  authority  is  diatin- 
goished  in  a  manner  suited  to  the  difference  of  their  justice. 

The  laws  of  nature  being  justice  itself,  they  have  a  natural 
authority  over  our  reason,  which  ia  given  us  for  no  other  end  but 
that  we  may  discern  justice  and  truth,  and  may  submit  to  it. 
But  because  all  men  have  not  always  their  reason  clear  enough 
for  discerning  this  justice,  or  their  heart  upright  enough  for 
obeying  it,  civil  poDcy  gives  to  these  laws  another  empire  over 
men,  independent  on  their  approbation  of  them,  by  the  authority 
of  the  temporal  powers,  who  compel  men  to  obey  them.  But 
the  authority  of  the  arbitrary  laws  consists  purely  in  the  force 
which  they  derive  from  the  power  of  those  who  have  a  right  to 
make  laws,  and  in  the  appointment  of  God,  who  commands 
obedience  to  be  paid  to  them. 

This  difference  between  the  justice  and  authority  of  natural 
laws,  and  that  of  arbitrary  laws,  hath  this  effect:  that  whereas 
arbitrary  laws  cannot  be  naturally  known  imto  men,  they  are 
facts  which  men  may  be  ignorant  of;  bnt  the  laws  of  nature 
being  essentially  just,  and  the  natural  object  of  reason,  no  man 
can  pay,  that  he  wants  the  Ught  of  reason  which  teaches  us 
tbetn.  For  which  reason,  arbitrary  laws  do  not  begin  to  have 
ibtit  efTect,  till  after  they  have  been  promu^d.  But  the  laws 
<^  natare  have  always  their  effect,  without  any  promulgation. 
And  seeing  they  can  neither  be  changed  nor  abolished,  and 
that  they  have  their  authority  firom  themselves,  they  are  always 
Irindiog  upon  men,  and  no  one  can  pretend  ignorance  of  them. 

XXL  Remarks  on  the  IHstinction  of  Immutable  Lams,  lekich 
admit  neither  of  Dispensation  nor  Exception,  and  of  those  which 
do  adfiatof  them. 

Bnt  although  the  natural  or  immutable  laws  be  essentially 
just,  and  althongh  they  cannot  be  changed ;  yet  we  most  take 
csre  not  to  imagine  from  this  idea  of  natural  laws,  that,  because 
they  are  immutable,  and  suffer  no  change,  they  therefore  are 
soch  that  there  caji  be  no  exception  to  any  one  of  the  laws 
n^iich  have  this  character.  For  there  are  many  immutable  laws 
wiach  admit  of  exceptions  and  dispensations,  and  yet  do  not 
lose  the  character  of  immutable  laws;  aa,  on  the  contrary, 
(bore  are  many  of  them  which  admit  of  no  dlBpensation  or 
exception. 
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This  difference,  which  diatinguisbes  these  two  BOrta  of  laws, 
hath  its  fotindation  in  this,  that  laws  have  their  justice  and  au- 
thority, only  because  of  the  relation  which  they  bear  to  the 
order  of  society,  and  to  the  spirit  of  the  two  fundamental  laws ; 
so  that  if  it  happen  that  the  order  of  society,  and  the  spirit  of 
those  fundamental  laws,  require  that  some  of  the  immutable 
laws  be  restrained,  either  by  exceptions  or  by  dispensations,  they 
admit  of  those  mitigations;  and  if  nothing  can  be  changed 
without  violating  the  said  spirit  and  the  said  order,  they  do  not 
admit  either  of  dispensation  or  exception.  But  even  the  laws 
which  do  admit  of  these  restrictions  do  not  for  that  reason  cease 
to  be  immutable ;  for  it  is  still  true  that  they  cannot  be  abol- 
ished, and  that  they  are  always  certain  and  irrevocable  rules, 
although  they  be  less  general  because  of  these  exceptions  and 
dispensations.  All  these  truths  will  better  appear  by  some  ex- 
amples. 

Thus,  the  laws  which  enjoin  honesty,  fideli^,  sincerity,  and 
which  forbid  deceit,  frand,  and  all  manner  of  tricking,  are  laws 
which  can  admit  of  no  dispensation  or  exception. 

Thus,  on  the  contrary,  the  law  which  forbids  swearing  admita 
of  a  dispensation  in  the  case  of  a  jndicial  oath,  when  it  is  n^ 
cessary  to  give  testimony  to  the  truth ;  and  an  oath  is  also  made 
use  of  as  a  corroboration  of  the  engagement  of  those  who  are 
admitted  into  offices. 

Thus,  the  law  which  commands  the  performance  of  cove* 
nants  suffers  an  exception  and  dispensation  in  the  case  of  a 
minor,  who  engages  himself  rashly  to  his  own  prejudice. 
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aher  the  character  of  the  immutable  laws  to  which  they  are  ex- 
C^ptiuna ;  and  that  thua  ail  the  laws  are  reconcileci  one  with 
another  and  agree  among  themselves,  by  the  means  of  that  com- 
mon spirit  which  is  the  justice  of  every  one  of  them.  For  the 
ja«tice  of  every  law  is  included  within  its  proper  bounds,  and 
none  of  them  extends  to  what  is  otherwise  regulated  by  another 
law.  And  it  will  appear  in  all  sorts  of  exceptions  and  dtspen- 
rations,  which  are  reasonable,  that  they  are  founded  upon  some 
law.  So  that  we  must  consider  the  laws  which  admit  of  excep- 
tiouH  aa  general  laws,  which  regulate  every  thing  that  commonly 
liap|)rns ;  and  the  laws  which  make  the  exceptions  and  dispen* 
KitioDS  as  particular  laws,  which  are  peculiar  to  certain  cases; 
but  both  the  one  and  the  other  are  laws  and  rules  equally  just, 
according  to  their  use  and  their  extent. 


IjjUUL 


ITte  Imporlance  of  diiHtiffiiishitiff  the    Characters  and 

the  sifirit  fifm  Lm: 
AlttttWfiflartkniaoa  tha  di>4iictiaa  of  '-^-r*-*-^  bnnwd 
■■Mte— I  Inns  <»  Aeir  aatnre,  theb  jiutiea,  fhak  MtboA]^ 
riuv  (bfailf  of  -wbd  importBoce  it  u  to  ooDudn,  mder  ^ 
mm  ihlWrWhat  ia  tfaa  a^  and  dcrign  of  aB  thaw  tors^  to 
4toHai  wbvfta  they  ban  the  ^araoter  cf -imantdrfe  tom, 
«r  «f  MllttHuy  lave ;  to  iUetti^[iiMi  between  the  gnmal  ndea, 
and  the  exceptions  to  them,  and  to  make  the  other  diatinctionB 
which  have  been  remarked ;  and  the  same  may  be  said  of 
the  distinctionB  which  shall  be  mentioned  hereafter.  Never- 
theless, it  appears  plainly  enough  by  experience,  that  although 
iben  be  notiiing  more  natural  and  more  real  than  the  founda- 
tions of  all  these  remarks,  many  seem  either  to  be  ignorant  of 
them,  or  to  despise  them  ;  and  do  not  so  much  aa  perceive  the 
bare  difference  between  the  immutable  laws  and  the  arbitrary 
laws.  So  that  they  consider  them  all,  without  distinction,  as 
having  the  same  nature,  the  same  justice,  the  same  authority, 
and  the  same  effect  For  seeing  they  compose  all  of  them 
together  an  infinite  medley  of  rules  concerning  all  matters,  both 
natural  and  invented,  and  that  they  have  only  one  common 
name  of  laws,  they  mistake  in  this  medley  the  characters  which 
distinguish  them,  and  often  take  natural  rules  for  bare  arbitrary 
laws,  especially  when  the  said  roles  have  not  the  evidence  of  the 
first  {ninciples  on  which  they  depend,  and  are  only  remote 
ooDseqaenoee  of  them.     For  not  perceiving  in  that  case  tiie 
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consection  which  the  said  mlee  have  with  their  principles, 
they  do  not  diBcover  the  foundatioti  and  the  certainty  of  tii&t 
trnth. 

And  since,  on  the  contrary,  arbitraiy  laws  are  always  clear 
and  evident,  because  they  are  written,  and  contain  only  sensible 
dispositions,  which  for  (ie  most  part  are  comprehended  with- 
out reaaoning,  most  men  receive  a  much  stronger  impression 
from  the  authority  of  arbitrary  laws,  than  from  natural  roles, 
which  do  not  so  sensibly  affect  the  mind.  And  when  it  happens 
that  persona,  whose  judgment  is  not  so  exact,  and  whose  memo- 
ries are  stuffed  with  a  great  number  of  laws  of  all  kinds,  want 
this  view,  and  do  not  make  the  reflections  that  are  necessary  tor 
a  right  ose  of  the  laws,  and  for  giving  to  every  one  of  them  its 
just  effect,  there  b  great  hazard  of  their  considering  them  nnda 
false  views,  and  of  making  wrong  applicationa  of  them ;  espe- 
cially when  they  endeavour,  as  most  people  do,  to  find  out  laws, 
not  for  the  support  of  reason,  but  of  the  party  whose  cause  they 
have  espoused ;  and  then  they  have  no  other  view  but  to  give 
to  the  rules  an  extent  suited  to  the  sense  which  may  most  serve 
their  interest 

It  is  easy  to  see  by  experience  the  ways  in  which  persons  go 
astray  who  thus  confound  the  laws  :  and  we  raay  perceive,  by 
barely  reflecting  on  the  different  sentiments  of  people  touching 
questions  of  all  kinds,  that  those  who  fall  into  an  error  are 
engaged  in  it  for  want  of  some  one  of  these  views;  and  that 
those  who  reason  justly  discover  the  truth,  only  because  they 
discern  the  ways  of  distinguishing,  of  choosing,  and  of  applying 
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^nlut  there  Is  often  danger  of  people's  erring,  by  reason  of  their 
^liot  diacrruing  these  matters,  altliough  so  easy  to  be  done. 

All  itiose  who  have  any  knowledge  of  the  Roman  law  may 
remember  that  law  that  is  taken  out  of  one  of  Papinian'a  de- 
ciiiioiiB,  which  says,  that  the  pupillary  substitution  excludes  tlie 
mother  from  her  legal  portion  of  the  inheritance:  that  is  to 
say,  that,  if  a  father  substitutes  either  a  relation,  or  a  stranger,  to 
his  son,  to  succeed  him  in  case  he  dies  before  he  arrives  at  tlie 
age  of  puberty,  the  person  so  substituted  shall  succeed  him, 
even  although  the  mother  of  this  ehUd  had  sur\-ived  him  ;  and 
by  this  substitution,  she  will  be  deprived  of  her  legal  portion  of 
her  child's  inheritance," 

This  decision  is  founded  upon  this  reasoning  of  Papinian; 
that  it  is  not  the  son  who  deprives  his  mother  of  his  goods ;  bnt 
that  it  is  the  father,  who,  by  virtue  of  the  liberty  which  ho  had  to 
dispose  of  them,  has  made  them  go  to  the  substitute. 

If  wc  examine  this  decision,  it  u-ill  appear,  that  the  ground 
of  the  question  was  the  apparent  opposition  bet^veen  a  natural 
law  aad  an  arbitrary  law ;  aud  that  the  arbitrary  law,  which 
gave  leave  to  the  father  to  substitute,  and  by  an  extension  of 
that  liberty  even  to  deprive  the  mother  of  her  legal  portion, 
and  to  transmit  the  goods  to  the  subslitute,  was  preferred 
before  the  natural  law,  which  calls  the  mother  to  the  inheritance 
of  her  Bon. 

I  do  not  here  quote  this  example  with  design  to  lessen  the 
just  esteem  that  is  due  to  so  celebrated  a  lawyer.  Bat  it  is 
known  that  he  gave  this  judgment  according  to  the  jninciples 
of  Uiat  andent  law  of  the  Bomans,  which  favored  the  liberty  of 
disposing  by  testament,  and  which  at  first  went  to  that  excess, 
that  fathers  could  disinherit  their  children  withont  cause.  It 
waa  by  the  spirit  of  this  principle  that  he  invented  that  snbtilty, 
that  it  WU8  not  the  son  who  did  this  wrong  to  his  mother,  but 
that  it  was  the  father :  quia  pater  hoc  ei  fecit. 

Thus,  this  decision  being  founded  only  on  the  principle  of 
this  nnbooaded  liberty  of  disposing  of  one's  estate  by  testament, 
even  to  the  depriving  children  of  their  filial  portion,  which  is  a 
[xinciple  that  is  neither  natural  nor  in  use  with  us,  we  ought 
not  to  take  for  a  rule  a  subtitty,  which,  to  favor  this  principle, 
deprived  the  son  of  tua  legal  portioa  of  the  goods  of  his  father, 

'  L.  6,  \  6,  D.  di  unff.  lot. 
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and  the  mother  of  her  legal  portion  of  the  goods  of  her  son ;  tot 
this  decision  made  all  the  goods  of  the  testator  to  go  to  tiie  sub- 
stitute, without  allowing  the  son  to  transmit  any  part  of  it  to 
his  heirs. 

We  may  therefore  place  this  subtilty  among  many  othen  ol 
the  Roman  law  which  we  reject,  because  that  law  is  received 
with  ns  only  as  written  reason,  and  subtilties,  being  contrary  to 
natural  right,  are  contrary  to  reason.  And  although  there  be  no 
occasion  to  quote  any  aothority,  to  prove  that  we  ought  to  pre- 
fer natural  right  to  these  subtilties,  yet  we  may  found  this  truth 
on  the  authority  of  the  same  lawyer,  who  in  another  question, 
much  of  the  same  nature,  has  decided  in  favor  of  natural  right 
It  was  in  the  case  of  another  substitution,  made  by  a  grand- 
father to  his  grandson,  in  case  he  should  die  before  he  attained 
to  the  age  of  thirty  years,  in  which  case  he  ordered  that  the 
goods  should  be  restored  to  a  son  of  this  testator,  uncle  to  the 
grandchild.  The  case  happened,  the  grandson  died  before  the 
age  of  thirty,  but  left  children.  And  from  this  circumstance 
Papinian  decided  in  favor  of  the  children,  that  the  substitation 
was  annulled ;  for  the  reason,  that  it  was  equitable  to  conjecture 
that  the  testator  had  not  sufficientiy  explained  his  intention,  and 
that  although  he  had  made  no  mention  of  the  case  of  his  grand- 
son having  any  children,  yet  he  did  not  intend  to  deprive  those 
children  of  their  father's  inheritance.''  Such  a  conjecture  as 
this,  in  the  first  case  of  the  pupillary  substitution,  might  have 
made  it  to  be  presumed,  that  the  father  did  not  foresee  that  the 
son  might  die  before  his  mother ;   and  it  was  much  easier  for 
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appeals  bj  this  example,  and  as  it  Vflidd'  be  etaf  to  ibov  6qb^' 
others,  it  behoovcth  likeudse  to  take  heed,  that,  under  tiia  para* 
text  of  preferring  natiiral  laws  to  arbitraiy  laws,  we  do  not  ex- 
tend a  natural  law  beyond  the  just  bounds  which  aie  set  to  it 
by  an  arbitrary  law,  which  recuacileB  it  with  another  natural 
law,  and  which  gives  to  the  one  and  to  tke  otfaer  theil  just 
efli-'ct  each  ;  and  that  we  do  not  tbns  violate  tbat  otbef  n 
law,  while  we  think  of  touching  only  tlie  wUtruy  la^ 
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Thna,  for  example,  it  is  a  natural  law,  that  he  wbo  Ita*  beea 
ibe  author  of  any  damage  ought  to  repair  it.  Bat  if  we  shonkl 
extend  this  law  so  fax,  as  to  oblige  the  debtor  who  bad  not  paid 
at  the  term  to  make  good  all  the  damage  which  the  (sedihH; 
may  have  suffered  for  want  of  his  payment;  aa  if  an  estate  had 
been  seized  and  sold,  or  if  his  honse  had  &Uea  down,  beoanse 
he  had  not  that  money  which  he  would  have  laid  out  in  repai)^■ 
ing  it ;  such  an  application  of  this  law,  which  is  highly  just,  and 
altogether  natural,  in  obliging  one  to  repair  tlie  damage  whidi 
be  has  done,  would  be  unjust,  because  it  woold  violat*  an  arbi- 
trary law  whicli  regulates  all  damages,  to  whitdi  the  debtor  may 
be  made  liable  for  default  of  payment,  to  that  lepaiatioa  tk 
damages  which  is  called  interest,  and  which  is  fixed  to  a  oertain 
portion  of  the  som  that  is  due,  which  at  present  is  about  the 
twentieth  part;  and  that  by  violating  this  arbitrary  law,  one 
would  infringe  two  natural  laws  which  are  the  foundation  of  it: 
one,  which  does  not  allow  that  men  should  be  made  accounta- 
ble for  unforeseen  events,  which  are  rather  effects  of  the  divine 
providence,  and  accidenta,  than  consequences  that  can  reason- 
aUy  be  imputed  to  them ;  and  the  other,  which  will  have  the 
infinite  variety  of  the  different  damages,  which  creditors  suffer 
for  want  of  payment  of  what  is  due  to  them,  to  be  fixed  to  a 
pertain  and  uniform  reparation  of  damages,  which  may  be  com- 
iQon  to  all  the  cases  which  have  the  same  common  cause  of  the 
default  of  payment  at  the  term,  without  distinguishing  the  events 
which  cause  different  sorts  of  losses.  For  besides  that  the  dif- 
ference of  the  losses  is  an  effect  of  the  difference  of  the  acci- 
dents, w^faich  nobody  is  obliged  to  answer  for ;  the  diversity  of 
the  reparations  would  be  a  source  of  as  many  lawsuits  as  there 
wooid  be  creditors-,  who  should  pretend  to  distinguish  them- 
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Helves  by  the  qaality  of  the  lose  which  bad  been  occasioned  bj 
the  default  of  payment" 

XXVII.  Discemmeni  of  the  Spirit  of  the  Lawt  necestary  for 
deciding  Questions. 
We  see  again  in  this  example,  as  we  have  already  seen  in  the 
others  which  have  been  mentioned  to  show  the  necessity  of  ar- 
bitrary laws,  that  there  are  difficulties  which  make  it  necessary 
to  fix  a  general  regulation  by  an  arbitrary  law.  But  there 
is  an  infinite  number  of  other  sorts  of  difficulties  which  arise 
every  day  in  the  application  of  the  laws  to  differences  between 
particular  persons,  where  it  is  neither  necessary  nor  possible  to 
establish  precise  rules :  and  the  decision  of  difficulties  of  this 
kind  depends  on  those  who  are  to  judge  of  them ;  which  re- 
quires on  one  part  an  exact  judgment  and  understanding;  and 
on  the  other,  a  knowledge  of  the  principles,  and  particular  rules, 
that  they  may  be  able  to  judge  of  the  apparent  opposition  be- 
tween the  rules  on  which  the  contrary  opinions  are  founded,  and 
those  which  give  rise  to  the  difficulty ;  and  to  discern  by  the  spirit 
of  these  rules  the  bounds  and  extent  that  ought  to  be  given  to 
them,  and  the  consequences  which  will  follow  firom  ^e  reetiain- 
ing  too  much  either  the  one  or  the  other,  or  from  extending  it 
too  far.  It  is  by  these,  and  the  other  views  of  the  principles  of  the 
interpretation  of  laws,  which  have  been  already  mentioned,  and  of 
those  which  shall  be  explained  in  their  proper  places,  that  we  are 
enabled  to  make  a  true  and  just  application  of  the  rules. 
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pmmilM^tm%i  Mm^i^^gmAeit  number ;  ttiM i^  ii^ frop^ 
Ilifr^tdf^t^fMaieiiii^^  So  tiiot  tiiedre  iaie  twb'eiiy^^ 

iliddi  iiHiiMr  it  n^^  study  tiiese  natimd  laws  witti  eiQEi€t- 

^  ^Rii^fiiit  0f  tiieae  0^^  l8|tliat|  these  natural  roles  being  very 
mmbi^f^ meir %iiri^ c^  flieit  mtdtatode  ui  #ereaiBCmi^y 
m^^  Hot^  all  pi^ss^it  iltemsehes  to  the  view  of  every  onel; 
wUAwm^^i^til^isii^  to  enable  ally  one  to  find  Ibeni 

<iiri^«id^to  j^[qpiytt»m^to  appear  by  1M 

Uiia  wemdStsg  of  ii3l  tliese  ntles  in  the  detail  of  n^itters.         ' 

-'TbM'¥b&^BA  liimse  of  Hie  necessity  of  knowing  exaelty  the 
la^  iS|  iliat  lliese  lavim  are  the  fo^ 
of  hEWi  and  it  is  always  by  argnments  dirawn  from  ike 
nlliiial  liW8|  tilat  we  examine  al^  resolve  questions  of  all  kinds, 
liiajlll^irttiysadse  from  tiie  d^pttint  oipposition  of  two  natdral 
UMi^lot  fiMi Hu^  of  a  natnril'law  to  an  arbitrary  law,  or  only 
fiiiiitiie'iifpodtion  between  two  arbitrary  laws ;  (cat  fromtiieiiee 
aiiie#  im^  jfiflnite  nmnber  of  all  these  sorts.  And  it  is  easy  to 
liii^ilt^  fiial,  i^  is  necessary,  for  deciding  of  qnestions,  to 
liisdii  Ddtii  llie  nature  and  spirit  of  the  mles,  from  tiieir  use, 
«lgBir%filtlld^  their  extent,  and  from  other  the  like  views,  so  we 
mm^Mkmd  ma  reasonings,  nor  form  our  decisions,  but  upon 
die  natural  principles  of  justice  and  equily. 

XXIX.    Two  Sorts  of  Natural  Rules :  Examples  both  of  one  and 

the  other  Sort. 

We  must  likewise  observe  concerning  this  necessity  of  the 
study  of  the  natural  laws,  that  they  are  of  two  sorts.  One  is, 
of  those  of  which  the  mind  is  convinced  without  any  reasoning, 
by  the  evidence  of  their  truth,  such  as  these  rules :  that  covenants 
are  in  the  place  of  laws  to  those  who  make  them ;  that  the  sell- 
er ought  to  warrant  what  he  sells;  that  the  depositary  ought  to 
restore  the  thing  deposited.  And  the  other  is,  of  those  rules 
which  have  not  this  evidence,  and  of  which  the  certainty  is  not 
discovered  except  by  some  reasoning,  which  shows  their  connec- 
tion with  the  principles  on  which  they  depend.  We  shall  see  by 
examples  this  second  sort  of  rules,  and  the  necessity  of  study 
far  the  knowing  of  them. 

If  a  man  who  has  no  children  makes  a  donation  of  his  goods, 
and  afterwards  has  children,  it  is  a  rule  that  the  donation  doth 
not  any  longer  subsist,  and  the  equity  of  this  rule  is  very  evi- 
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dent  For  nature  deatineB  to  the  children  the  goods  of  theic 
fathers;'  and  it  was  understood,  that  he  who  made  the  gift 
when  he  had  no  children  would  not  have  given  if  he  had  had 
any,  or  been  in  hopes  to  have  any ;  and  this  made  a  tacit  condi- 
tion in  his  donation,  that  it  should  not  eubsiet  but  in  case  he  had 
no  children.  But  if  it  so  falls  out,  that  the  children  bom  aftcx 
the  donation  die  before  the  donor  has  done  any  thing  to  revoke 
it,  there  arises  a  doubt,  to  know  if  the  donation  is  confirmed  by 
this  death  of  the  children,  or  if  it  remains  nulL  And  it  is  not 
so  clear  that  the  donation  is  null  in  this  case,  as  it  is  clear  that 
it  is  null  when  the  children  live.  For  seeing  the  donation  was 
revoked  only  in  favor  of  the  children,  it  may  be  doubted  whether, 
this  motive  ceasing  when  the  children  are  no  longer  in  being, 
the  law  which  annulled  the  donation  ought  to  cease  also,  and 
if  the  donation  ought  not  to  leassume  its  force  ;  or  whether,  on 
the  contrary,  the  donation,  being  once  annulled  by  the  birth  of 
the  children,  is  not  so  for  ever;  so  that  the  said  birth  of  tbe 
children  brings  back  the  goods  into  the  family,  to  remain  therein, 
according  to  the  expression  of  the  law  of  the  Romans  which 
hath  established  the  rule  of  the  revocation  of  donations  by  the 
birth  of  children.  For  it  is  said  in  that  law,  that  the  goods  re- 
turn to  the  donor,  who  remains  master  of  them,  and  may  dispose 
of  them  at  his  pleasure.'  Which  seems  to  decide  tacitly  that 
the  donation  remains  null :  and  this  rule  is  of  the  number  of 
those  whose  evidence  is  not  so  clear. 

We  shall  add  only  a  second  example,  out  of  a  thoasand  which 
we  meet  with  in  the  body  of  the  laws.    If  two  persona  who  are 
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cided ;  and  no  man  departs  from  his  right,  except  out  of  fear, 
and  when  there  is  danger  of  being  unsuccesaful  in  the  event. 
Tbos,  in  the  case  where  the  difference  does  not  remain  any  longer 
andecided,  and  where  there  is  no  more  uncertainty,  nor  danger, 
the  ignorance  under  which  the  person  lay,  in  whose  favor  sen- 
tence was  given,  ought  not  to  hinder  the  effect  which  the  au- 
thority of  a  judgment  gives  to  truth  and  to  justice.  And  thus 
it  is  that  the  law  doth  deteimine  it  in  the  case  of  sentences  from 
which  there  lies  no  appeal.  And  this  rule  is  likewise  of  the 
number  of  those  which  in  themselves  have  not  such  an  evidence 
as  removes  all  manner  of  doubt.'' 

The3e  two  examples  show  plainly  enough  the  difference  be- 
■Hareen  the  mles  whose  equity  appears  at  first  view  without  any 
twisoning.  and  those  of  which  the  equity  is  discovered  only  by 
some  rcdections.  But  although  it  be  true  in  these  examples, 
and  in  an  infinite  number  of  the  like  nature,  that  in  the  cases 
where  natural  equity  doth  not  form  so  evidently  the  decision, 
it  would  eeem  as  if  one  might  take  indifferently  for  the  rule 
either  the  one  or  the  other  of  the  contrary  opinions,  and  that 
therefore  the  rule  which  is  preferred  ought  not  to  be  looked  upon 
a»  a  natural  law,  bnt  only  as  an  arbitrary  law ;  yet  it  is  moat 
crrtnin,  thut  all  the  rules  of  this  kind,  of  which  there  is  so  great 
a  number  in  the  Roman  law,  and  which  determine  to  one  of  the 
opposite  opinions  by  some  principle  of  natural  equity,  are  coo- 
pered, not  as  laws  purely  arbitrary,  but  as  natural  laws,  and 
such  in  which  the  reason  of  equity  hath  prevailed,  and  formed 
tile  decision.  And  thus  we  look  upon  all  these  laws  as  written 
leason,  that  is  to  say,  that  which  reason  makes  choice  of  among 
tike  opposite  sentiments.  And  we  reckon  only  those  to  be  pure 
Bitritraiy  laws,  whose  dispositions  are  such,  that  it  cannot  be 
said,  thttt  a  law  different  from  them  would  be  contrary  to  the 
principlea  of  equity.  Thus,  for  example,  it  is  altogether  indif- 
ferent to  natural  equity,  whether  for  the  entry  of  new  vassals 
any  thing  be  dae  to  the  lord  of  the  fee  under  the  name  of  relief, 
or  any  other  right  of  the  like  nature,  or  that  there  be  nothing 
due  to  bim  besides  bare  homage ;  that  the  fines  for  alienations 
be  due  oidy  in  sales,  or  that  they  be  due  for  all  sorts  of  acquisi- 
tions; that  there  be  a  dowry  settled  by  custom,  without  any 
contzact,  or  that  there  be  none,  unless  it  be  agreed  npon.     And 
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likewise  these  sorts  of  things,  and  others  of  the  like  nature,  are 
diHerently  regulated  in  divers  countries,  and  it  cannot  be  pre- 
tended in  any  one  of  them,  that  these  rules  are  natoral  laws : 
and  they  are  received  only  upon  the  bare  authority  of  nsage,  and 
as  laws  purely  arbitrary ;  but  the  rules  which  are  drawn  from 
the  decisions  collected  in  the  body  of  the  Roman  laws,  anch  as 
those  which  we  have  just  now  taken  notice  of,  have  the  chara^ 
ter  of  natural  laws,  by  reason  of  the  principles  of  natural  equity 
from  whence  they  are  deduced. 

XXX.  Natural  Laws  which  seem  sometimes  as  if  they  were 
abolished. 

It  is  likewise  necessary  to  be  observed,  in  relation  to  the  dis- 
tinction between  natural  laws,  and  positive,  or  arbitrary  laws, 
that  there  are  some  rules  of  the  natural  law  which  seem  to  be 
sometimes  abohshed  by  contrary  laws,  as  if  they  were  only  ar- 
bitrary laws.  Thus,  the  law  which  calls  to  the  succesaion  of  a 
father  the  daughters  in  conjunction  with  the  sons,  is  a  law  en- 
tirely natural,  and  yet  it  was  not  observed  in  the  law  which  God 
himself  gave  to  the  Jews ;  for  by  it  daughters  did  not  sncceed 
to  theu  fathers,  when  there  were  males.  And  it  was  a  question 
worthy  of  being  decided  by  God  himself,  whether  daughters 
who  had  no  brothers  might  succeed  to  the  estate  of  thefr  fethers. 
And  God  commanded,  that  in  this  case  they  should  succeed.' 

But  although  it  would  seem  by  this  law  which  thas  excluded 
daughters,  that  it  may  be  said,  cither  that  the  law  of  nattne 
does  not  require  that  daughters  should  succeed,  or  that  the  law 


l^tingdom  of  France  there  are  some  customs,  where  the  daugh- 
ters who  are  married  by  their  fathers,  even  without  a  marriage 
portioQ,  are  deprived  of  all  manner  of  right  to  the  Eucceasion, 
although  they  do  not  renounce  it,  unless  the  right  of  succession 
be  ejpressly  reserved  to  them ;  because  the  fathers  having  set- 
tled their  daughters  in  other  families  by  marriage,  this  establish- 
ment is  to  them  instead  of  all  patrimony,  and  of  all  share  in  the 
eaocessions.  Thus,  the  laws  whieli  exclude  the  daughters  when 
there  are  sons  do  not  derogate  from  the  natural  law,  which  calls 
tibs  danghten  to  anooeesioiiB ;  because  they  give  tham,  in  lien  of 
tte  li^iiol  saoaeasioii,  aaottier  advantage  which  is  eqaivaleiit 
toit 

XXXL  DiffereiU  ^ffteti  of$ome  Natural  Lawt. 
.  ■>  We  moB^  in  the  last  place,  make  this  remsrit  on  the  sobjeet ' 
«(  Aft  Urara  of  natDrei  that  there  are  some  of  them,  which,  al< 
Ihimgh  Aey  be  owned  for  each  in  all  governments,  have  oo^ 
kvweTerf  everywhexe  the  same  extent  and  the  same  nse.  Tfaas 
fkaveis  no  government,  wherein  it  is  not  owned  to  be  agreeable 
iB.thB  fatw  of  natme  that  biotiierB,  and  other  collateral  relaticHts, 
ihfwlil  mooeed  to  tiioee  who  leave  behind  them  neither  deeoend- 
aate^Bor  uoeDdanta;  bat  this  right  is  very  diffiarently  oonaid- 
cied  in  divers  places.  For  in  the  provinces  of  the  kingdom  of 
France  which  are  governed  by  their  own  customs,  the  right  of 
the  heirs  of  blood  is  so  much  considered  as  a  natural  law,  that 
the  said  customs  do  not  own  any  other  heirs,  and  they  appro- 
priate to  them  a  part  of  the  estate,  greater  in  some  places,  and 
lesser  in  others,  but  which  in  all  these  customs  is  called  the  in- 
heritance which  cannot  be  taken  from  them ;  so  that  only  tie 
remainder  of  the  estate,  which  is  over  and  above  the  portion 
reserved  to  them  by  custom,  can  be  disposed  of  to  their  preju- 
dice. But  in  the  other  provinces,  which  have  for  their  custom 
the  written  law,  that  is,  the  Roman  law,  every  one  has  power 
to  deprive  his  collateral  relations,  and  even  his  brothers,  of  all 
his  goods,  and  to  give  them  to  strangers.  So  that  the  law  of 
nature,  which  calls  the  heirs  of  blood  to  successions,  loseth  its 
nse  in  these  provinces,  when  they  are  excluded  by  a  testament, 
and  hath  its  effect  only  in  the  successions  of  persons  who  die 
intestate. 

It  appears  by  the  extent  which  these  customs  give  to  the  nai- 
nial  law,  which  calls  the  collateral  relations  to  inheritances,  and 
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by  the  bounds  which  are  set  to  it  by  the  written  law,  that  they 
liave  not  in  all  places  the  same  idea  of  the  natural  law  which 
caUs  collaterals  to  succesBions ;  whereas  people  have  everywhere 
the  same  idea  almost  of  all  the  other  rules  of  the  law  of  natore, 
and  attribute  to  them  the  same  effect  As,  for  instance,  all 
govemmenta  receive  alike  the  natural  rules  of  equity,  which 
oblige  the  heirs  to  acquit  the  burdens  of  the  snccession,  and 
contractors  to  perform  their  covenants,  and  others  of  tiie  like 
nature. 

This  difference  between  the  uniform  use  in  all  places  of  al- 
most all  the  natural  rules  of  equity,  and  the  divers  ways  of  ex- 
tending or  limiting  that  natural  rule  which  calls  collaterals  to 
successions,  proceeds  from  this,  that  there  is  no  rule  which 
leads  to  any  thing  contrary  to  those  sorts  of  rules  which  are  ob- 
served alike  in  all  places ;  whereas  there  is  a  rule  which  leads  to 
the  restraining  of  that  which  calls  the  collaterals  to  successions. 
For  the  laws  permit  people  to  make  dispositions  of  their  goods 
by  a  testament ;  and  the  use  of  this  liberty  doth  necessarily  di- 
minish the  right  of  the  heirs  of  blood.  And  since  nature  doth 
not  fix  this  liberty  to  a  certain  point,  the  written  law  hath  ex- 
tended it  to  the  power  of  disposing  of  all  one's  goods,  to  the 
prejudice  of  his  collateral  relations,  and  the  customs  have  re- 
strained it  to  a  certain  portion  of  the  goods ;  although  the  same 
customs  allow  the  depriving  of  the  collateral  relations  of  all 
share  in  the  inheritance,  by  deeds  of  gift  executed  in  the  lifetime 
of  the  donor ;  because  there  is  this  difference  between  donations 
executed  in  the  lifetime  of  the  donor,  and  dispositions  made  in 


XXXin.  Remark  on  the  Words  "IHvitu  Laws." 
Some  may  perhaps  think,  that  the  divine  laws  are  not  aU  of 
them  immutable ;  seeing  Grotl  himself  hath  abolished  many  of 
those  which  he  gave  to  the  Jews,  because  they  were  not  agree- 
able to  the  state  of  the  new  law.  But  it  is  still  tnie,  that  those 
very  laws  were  immutable  by  man,  and  that,  the  divine  laws 
which  regulate  our  present  state  are  no  more  susceptible  of  any 
change.  Concerning  which  it  is  to  be  remarked,  that  the  dig- 
nity of  this  name  of  divine  laws  is  reserved  to  those  which  con-- 
cem  the  duties  of  religion,  such  aa  the  two  fundamental  laws, 
the  Decalogue,  and  all  the  pre<?ept«  contained  in  the  Holy  Scrip- 
tures about  faith  and  manners :  and  as  to  the  detail  of  the  im- 
mutable rules  of  equity,  which  relate  to  matters  of  contracts, 
testaments,  prescriptions,  and  other  matters  treated  of  in  the 
civil  laws,  although  these  rules  derive  their  Justice  from  the  di- 
vine law,  which  is  the  fonntain  of  them,  yet  they  have  only  the 
name  of  natural  laws,  or  of  the  law  of  nature ;  because  God  has 
engraven  them  on  our  nature,  and  hath  made  them  so  insepa- 
rable from  reEison,  that  it  alone  is  sulficient  for  understanding 
tfaein,  and  that  even  those  persons  wlio  are  ignorant  of  the  first 
precepts,  and  of  the  spirit  of  the  divine  law,  know  these  natural 
rules  and  make  laws  of  them  to  themselves. 

XXXrV.  DUtmcHon  of  Laws  of  Religion,  and  of  Laws  of 
Policy. 

After  this  first  distinction  of  laws  immutable,  and  of  arbitrary 
taws,  we  must  observe  a  second,  which  comprehends  likewise 
all  the  laws  under  two  other  ideas :  one  of  the  laws  of  religion, 
and  the  other  of  the  laws  of  civil  policy :  and  these  are  two  dis- 
tinctiona  which  must  not  be  confounded ;  as  if  all  the  laws  of 
religion  were  immutable,  and  all  the  laws  of  policy  were  only 
orbititury  laws.  For  there  are  in  religion  many  arbitrary  laws, 
and  in  policy  many  laws  that  are  immutable.  Thus,  there  are 
in  religion  laws  which  regulate  certain  ceremonies  relating  to 
the  external  part  of  divine  worship,  or  some  points  of  church  dis- 
dpline,  which  are  arbitrary  laws,  enacted  by  the  authority  of 
the  sptritnal  powers :  and  there  are  in  policy  immutable  laws, 
tach  as  those  which  enjoin  obedience  to  the  snpreme  powers ; 
those  which  command  to  give  to  every  one  his  due,  and  to  do 
hart  to  no  man ;  those  which  command  honesty,  sincerity,  fidel- 
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ity,  and  which  condemn  deceit  and  cheating ;  and  an  infinite 
number  of  particular  rules,  which  depend  on  the  first  funda- 
mental laws.  So  that  it  is  common  both  to  religion  and  to 
policy,  to  have  both  the  use  of  immutable  laws,  and  that  of  arbi- 
trary laws;  and  we  mast  therefore  distinguish  by  other  views 
the  laws  of  religion,  and  thoee  of  policy. 

The  laws  of  religion  are  those  which  regulate  the  condnct  (tf 
man  by  the  spirit  of  the  two  primary  laws,  and  by  the  inward 
dispositions  which  incline  him  to  all  his  duties  towards  God, 
and  towards  himself,  and  towards  others,  either  in  private 
affaira,  or  in  what  concerns  the  public  order.  And  this  takes 
in  all  the  rules  of  faith  and  manners,  and  also  all  those  relal^ 
ing  to  the  external  part  of  divine  worship  and  to  church  disci- 
pline. 

The  laws  of  policy  are  those  which  regulate  the  external 
order  of  society  among  all  men,  whether  they  know  or  are 
ignorant  of  religion ;  whether  they  observe  the  laws  thereof,  or 
have  them  in  contempt 

XXXV.  Reliffion  and  Folici/  have  Laws  in  Common,  and  each 
of  them  hath  its  proper  Laws.  —  Examples  of  these  Three  Sorts. 

We  may  be  able  to  judge  by  these  first  remarks  about  laws 
of  religion,  and  laws  of  policy,  that  they  have  rules  which  are 
common  to  them  both,  and  that  both  the  one  and  the  other 
have  some  ralea  that  are  peculiar  to  each  of  them. 

Thus,  the  laws  which  command  obedience  to  the  natural 
power  of  parents,  and  to  the  authority  of  the  spiritual  and  tern- 
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„ XVX  Tie  Lmpg  amman  to  Reliffion  and  Policy  have  their 

I"  different  Ends  in  the  Owe  and  in  the  Other. 

t  But  it  is  to  bf;  remarked,  in  relation  to  the  laws  which  are 
'^Vommun  to  religion  and  to  policy,  that  they  have  in  every  one 
of  tliese  states  a  different  use  from  what  they  have  in  the  other, 
For  ia  religion  these  laws  oblige  to  an  upright  intention  in  the 
heart,  which  may  not  only  fulfil  the  letter  of  the  law  outwardly, 
but  which  may  observe  the  epirit  and  design  of  it  inwardly :  and 
in  policy,  one  aatisfiea  the  laws  by  observing  them  outwardly, 
and  attempting  nothing  against  their  prohibitions.  So  that 
although  religion  and  policy  have  theii  common  principle  in  the 
divine  appointment,  and  their  common  end  of  regulating  and 
governing  men,  yet  they  are  distinguished  by  the  means  which 
they  use  for  accomplishing  their  end,  in  that  religion  regulates 
the  inwaid  disposition  of  the  mind,  and  the  manners  of  men,  in 
order  to  move  them  to  their  duties ;  and  policy  exerciseth  its 
ministry  only  over  the  external  actions  of  men,  without  meddling 
j^With  the  internal  disposition  of  the  mind. 

SVIL  Difference  between  the  Arbilrary  Laws  of  Religion, 
and  the  Arbitrary  Laws  of  Human  Policy. 

We  must  also  observe  this  difference  between  the  arbitrary 
laws  of  rchgion,  and  the  arbitrary  laws  of  civil  policy,  that  these 
■re  commonly  called  human  laws,  because  they  aie  laws  which 
men  have  established,  and  because  it  is  human  reason  that  ia 
the  {ninciple  of  them.  But  although  the  arbitrary  laws  of  relig- 
laa  be  also  established  by  men,  yet  they  are  not  called  human 
laws,  but  canons  and  ecclesiastical  constitutionB,  or  laws  of  the 
dmrch,  because  they  are  grounded  on  the  direction  of  the  holy 
qniit  which  governs  the  church. 

It  is  not  Qcceasary  to  enlarge  fortbei  here  on  this  distinction 
<ii  the  laws  of  religion  and  of  the  laws  of  civil  policy.  It  re- 
mains only  that  we  consider  the  general  order  of  the  laws  of 
temporal  policy,  that  we  may  see  what  rank  the  dvil  laws  have 

XXXVIIL  Laws  of  Temporal  Policy. 
The  laws  of  temporal  policy  are  of  many  sorts,  according  to 
the  different  parts  of  the  order  of  society,  of  which  they  are  the 
rales. 
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XXXtX  The  Late  of  NtOiotu. 

Seeing  aU  mankind  make  one  miiversal  society,  which  is 
divided  into  divers  nations  which  have  their  Bepuate  gOTOD- 
mente,  and  seeing  nationB  have  with  one  another  diflerent  intei' 
courses  and  commnnications,  it  was  necessary  that  there  should 
be  laws  to  regulate  the  order  of  these  communications,  both  ft* 
the  princes  among  themselves,  and  for  their  subjects;  which 
takes  in  the  use  of  embassies,  negotiations,  treaties  of  peace, 
and  all  the  ways  in  which  princes  and  their  sabjecta  cany  on 
their  interconrse,  and  keep  up  their  engagements  with  their 
neighbours.  And  even  in  wars,  there  are  laws  which  regnlate 
the  manner  of  declaring  war,  which  moderate  acts  of  hostility, 
which  maintain  the  use  of  mediations,  of  truces,  of  suspensions 
of  arms,  of  capital ations,  of  the  safety  of  hostages,  and  other  the 
like  matters. 

All  these  things  could  not  be  regulated  but  by  some  laws: 
and  seeing  nations  have  no  authority  to  impose  laws  one  npon 
another,  there  arc  two  sorts  of  laws  which  serve  as  rules  to 
them.  One  is  of  the  natural  laws  of  hnmanity,  hospitality, 
fidelity,  and  all  those  which  depend  on  these  first  laws,  and 
which  regulate  the  manner  of  behaviour  which  the  people  of  dif- 
ferent nations  are  to  ase  towards  one  another  in  times  of  peace 
and  of  war.  And  the  other  is  that  of  the  regulations  which 
nations  agree  on  by  treaties,  or  by  usages  which  they  establish, 
and  which  they  mntnally  observe.  And  the  in&actions  of  these 
natural   lawB,  of  these  treaties,   and  of  these  usages,  are  i^ 
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i  IB,  of  those  laws  which  relate  to  toe  prtbUc  cadet  at 
I  the  government,  such  as  the  laws  denominated  lawa  of  the  state, 
I  iirhich  regulate  the  manner  in  which  sovereign  princes  are  railed 
I  to  the  goverament,  whether  it  be  by  succession  or  election ; 
'  those  which  regulate  the  distinctions  and  the  functions  of  the 
pablic  offices  for  the  administration  of  justice,  for  the  govern- 
ment of  the  army,  for  the  management  of  tlic  public  revenue, 
and  of  those  ofHces  which  arc  called  municipal  ofiices ;  thosv 
Which  concern  tJie  rights  of  the  prince,  his  demesnes,  hia  rev- 
BDucs ;  the  government  of  cities,  and  all  the  other  pablic  rcguk- 
,  tioiis. 

kXLI'  Private  Law,  or  that  which  rfg^ilatet  the  Affairs  between 
I^wate  Penont. 

!  The  second  is,  of  those  laws  which  concern  the  private  prop- 
'«rty  of  persons,  and  to  whieli  we  give  the  name  of  private  law ; 
'  which  comprehends  the  laws  regulating  covenants,  contracts  of 
I  all  kinds,  guardianships,  prescriptions,  mortgages,  successions, 
1 'testaments,  and  other  matters  of  tlie  like  nature  between  private 
•|Krson8. 

XLIt  The  OivU  Late. 
It  is  to  these  laws  which  regulate  matters  between  [wivate 
persons,  and  the  differences  which  may  arise  from  them,  that 
most  people  appropriate  the  name  of  the  civil  law.  But  this 
idea  woold  take  in  also  under  the  name  of  the  civil  law  many 
matters  belonging  to  the  public  law,  to  the  law  of  nations,  and 
eren  to  the  canon  law ;  since  it  often  happens  that  there  arise 
differences  and  diapntes  between  private  persons  in  matters  of 
the  pnUic  law ;  as,  for  example,  in  the  execution  of  offices,  in 
Ifae  levying  of  the  public  taxes,  and  in  other  the  like  matters ; 
and  that  such  disputes  between  private  persons  happen  also  in 
matten  belonging  to  the  law  of  nations,  by  the  consequences  of 
wan,  reprisals,  treaties  of  peace ;  and  even  in  ecclesiastical  mat- 
ten,  as  touching  church  benefices,  and  others.  And,  in  fine,  the 
distribution  of  justice  to  private  persona  implies  the  use  of 
many  laws,  which  are  general  regulations  of  the  public  order, 
snch  as  those  which  establish  punishments  for  crimes,  those 
winch  regulate  the  order  of  judicial  proceedings,  the  duties  of 
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jadges,  and  their  different  jniisdictiona.  So  that  it  is  a  difierent 
matter  to  frame  a  jnst  idea,  which  may  distinguish  nicely  and 
precisely  the  civil  law  from  the  public  law,  and  from  the  otlier 
kinds  of  laws. 

XLin.  Divers  Ways  of  conceiving  the  Laws  which  eon^mte  the 
Civil  Law. 
It  is  this  mixtnie  of  all  these  several  sorts  of  laWB  which 
diversifies  the  ways  of  distinguishing  them,  and  which  renders 
it  diiHcuIt  to  reconcile  the  sense  which  Lb  given  in  the  Roman 
law  to  these  words  civil  taw,  with  the  meaningwhichwe  ascribe 
to  them;  as  it  is  also  difficult  to  reconcile  the  ideas  which  we 
commonly  have  of  the  law  of  nature  and  of  the  law  of  nation^, 
with  those  ideas  which  the  diatinc,tions  in  the  Roman  law  give 
US  of  them. 

XLIV.  Division  of  Laws  in  the  Ronum  Law. 
The  Roman  law  distinguished  laws  into  the  public  law,  \diidi 
concerned  the  state  of  the  republic,  and  private  law,  which  re- 
lated to  the  rights  of  private  persons."  This  private  law  they 
divided  into  three  parts ;  the  first  was  of  the  law  of  nature,  the 
second  of  the  law  of  nations,  and  the  third  of  the  civil  law." 
The  law  of  nature  they  reduced  to  that  which  is  common  to  men 
and  to  beasta.!*  They  extended  the  law  of  nations  to  all  the 
laws  that  are  common  to  all  people,  and  under  it  they  compre- 
hended the  contracts  which  are  in  use  in  all  nations  :4  and  they 
restrained  the  civil  law  to  the  laws  which  are  peculiar  to  one 
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covenants ;  and  which  does  not  restrain  the  law  of  nature  to 
that  idea  which  is  given  of  it  in  the  Roman  law.  But  since 
there  is  nothing  more  arbitrary  than  the  ways  of  dividing  and  dis- 
tinguishing things  which  may  be  considered  under  divers  views, 
and  since  the  different  distinctions  may  have  their  several  uses, 
provided  we  do  not  conceive  false  ideas  of  that  whicli  is  essen- 
tiul  to  the  nature  of  the  things,  it  is  of  no  great  moment  to 
taJci;  ap  time  in  making  the  reflections  which  might  be  made  on 
these  different  ways  of  distinguishing  the  laws ;  and  it  sufficeth 
to  have  made  the  remarks  which  are  most  material  on  their  na- 
ture, and  their  characters,  and  to  have  given  these  general  ideas 
of  them,  by  which  every  one  may  be  able  to  form  unto  himself 
tJie  distinctions  which  shall  appear  to  him  to  be  most  just  and 
most  natural.  And  as  to  the  idea  which  we  ought  to  form  of 
the  civil  law,  it  sufficeth  to  observe,  that  we  never  restrain  the 
meaning  of  the  word  civil  to  the  laws  peculiar  to  one  city,  or  to 
one  people ;  neither  do  we  extend  it  to  all  the  laws  which  regulate 
the  matters  from  w^hich  there  may  arise  differences  between  pri- 
vate persons.  As,  for  instance,  we  distinguish  the  chil  law  from 
the  canon  law,  and  even  from  the  customs  and  ordinances :  and 
^Mic  signiiication  of  the  term  cti;i7  seems  Ut  be  iixed  to  the  laws 
^farhich  arc  collected  in  the  body  of  the  Roman  law,  to  distinguish 
pBiem  from  our  other  laws.  And  we  likewise  give  simply  the 
name  of  dvil  laws  to  the  books  of  the  Roman  law ;  and  it  is  by 
thia  name  that  they  are  entitled,  although  this  word  is  restrained 
in  the  same  books  to  another  sense,  as  has  been  jnst  now  re- 
marked. Thus,  the  civil  law  in  this  sense  will  comprehend  many 
matters  of  the  pubUc  law,  and  even  matters  ecclesiastical,  which 
tie  collected  in  the  books  of  the  Roman  law :  and  it  will  likewise 
include  everything  contained  in  those  books  which  is  not  in  use 
with  OS,  and  which  nevertheless  is  a  subject  proper  to  be  studied 
by  those  who  apply  themselves  to  the  study  of  the  Roman  law, 
because  of  the  application  that  may  be  made  of  such  matter^ 
to  those  which  are  in  use  with  as. 

XLVL  Written  Law.—  Ciuloms. 
It  remains  only  that  we  take  notice  of  one  more  distinction  of 
laws,  which  is  that  which  is  commonly  made  into  written  laws 
and  cnstoms.  By  the  written  law  is  meant  the  laws  that  are  set 
down  in  wriliiig ;  and  in  France  this  name  is  given  particn- 
laHy  to  the  laws  that  are  written  in  the  body  of  the  Roman  law. 
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CostomB  are  the  laws  which  were  not  originally  written,  bnt 
which  have  been  established,  either  by  the  consent  of  a  people, 
and  by  a  sort  of  agreement  to  observe  them,  or  by  an  insensible 
usage  which  has  given  them  the  authority  of  laws. 

We  shall  see  in  the  thirteenth  chapter  what  are  the  snbjec^ 
matters  of  all  the  kinds  of  laws,  in  what  manner  soever  they  are 
distinguished,  and  what  are  the  matters  which  we  have  chosen 
out  from  among  them  to  explain  in  this  book :  and  we  shall  lay 
down  a  plan  of  them  in  the  fourteentli  chapter. 

XLVIL    Two  Sorts  of  Principles :  One,  of  tkose  which  mag  be 

reduced  itUo  Rules ;   and  the  other,  of  those  which  camwt  be 

fixed  into  Rules. 

Before  we  make  an  end  of  this  subject  of  the  nature  and  spirit 
of  laws,  we  most  observe  one  diifercnce  which  distinguishes  the 
use  of  some  of  the  principles  that  have  been  explained  bom 
that  of  others,  and  which  consists  in  this,  that  there  are  many  of 
these  principles  which  aie  of  such  a  natnre,  that  it  is  easy  and 
necessary  to  reduce  them  into  fixed  rules,  which  may  be  easily 
applied;  whereas  the  others  cannot  be  reduced  into  such  rules. 

These  principles,  for  instance,  that  arbitarary  laws  are  as  facts  ' 
which  people  are  naturally  ignorant  of,  and  that  it  is  not  permit- 
ted to  any  one  to  be  ignorant  of  the  natural  laws,  are  two 
truths  which  may  be  rednced  into  two  fixed  roles,  which  may  be 
easily  applied.  One,  that  arbitrary  laws  are  not  binding,  and 
have  not  their  eifect,  till  after  they  have  been  promulged:  and 
the  other,  that  natural  laws  have  their  effect  without  any  pro- 
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mwMwrj  kfllfc  made  it  nm&mnrjto  add  here  ecnne  lefleettoms  mi 
ttpKiei  nae  pnBBiii|Wiii  wuion  uwb  neen  enwiTwimieoy  ni  orm  xiy 
w.vilii  1ttilli%  nm&  wMtih  nay  be  foRMd  niaoy  udee 

i»ftHddta^|m|iiakaiqpliB8tiim<tf  AndbeoaasetiMenfee 

a»M  i^poiteik  iwt  of  ihe  diril  kw,aiid  aie  i^ 

oaoKi  wviie  WBjfcnfgut  w  m  nea  sodi 

abowllHsr  oosneoAioii  111111416  priMi^plal 

wiiJi  riarj  dinMnil>tfaeee  nAedktaa  ahall  tie  made  IfaBMb^ 


iMriHHw  IHMKMhBBBBI  ^fffef*  Xttl6S|  3S  BluDOQiil  wO  HflQ(tttHE  HI  0ttHnBL 

ipaS'fa0t*iB|pn  nee  at  wese  aona  ot  tanmiB  oagnc  to  fiepwa  oat 

mii|r  iMsAiMliBam  alodyf  from  eaqpcrianoB^  and  frcta  tbe  dtfiansoi 
nSealtoiili  im  tfie  fibdto  and  oiicmnfltanoea  firom  whenoe  ti^  diA* 
cukies  that  are  to  be  regulated  do  arise.  And  it  is  in  this  use  oi 
the  judgment,  and  in  the  clearness  of  the  understanding,  enlight- 
ened  by  all  these  views,  that  the  most  essential  part  of  the  sci- 
ence of  law  doth  consist;  which  science  is  nothing  eke  but  the 
art  of  discerning  justice  and  equity." 

*  £w  1,  Z>.  dejvut.  etjun. 
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CHAPTER    XII. 


BEFLECTIONS  ON  SOME  REMARKS  IN  THE  PKECEDINQ  CHAFTBB, 
WHICH  A&S  A  FOUNDATION  OF  8EVERAI.  RULES  TOUCUINe  THE 
UBE   AND    INTERPRETATION    OF    LAWS. 

L  Natwral  Laws  regulate  both  the  Time  past  and  the  Time  to 
come,  allkough  never  promulged,  and  the  Arbitrary  Laws 
regulate  only  the  Time  to  come,  after  Publication, 
We  have  seen  that  the  natural  laws  aie  truths  which  natora 
and  reason  teach  men,  that  they  have  of  themselves  the  jnstioa 
and  anthority  which  oblige  people  to  obey  them,  and  that  no* 
body  can  pretend  ignorance  of  them ;  that,  on  the  contzary,  tlte 
arbitrary  laws  are  aa  facts  naturally  unknown  to  men,  and 
which  are  not  binding  till  after  they  have  been  promulged. 
From  wlience  it  follows,  that  natural  laws  regulate  both  the 
time  to  come  and  the  time  past.*  But  arbitrary  laws  do  not 
meddle  with  the  time  past,  which  is  regulated  by  the  preceding 
laws,  and  have  their  effect  only  for  the  time  to  come :"  and  it  S» 
to  give  them  this  effect  that  they  are  put  down  in  writing,  that 
they  are  promulged,  that  they  are  recorded,  to  the  end  that  no- 
body may  pretend  ignorance  of  them."  And  becaase  it  is  not 
possible  to  make  them  known  to  every  one  in  particnlart  it  sof- 
ficetb  to  give  them  the  force  of  laws,  that  they  be  made  known 
to  the  public.     For  then  they  become  public  rules  which  ev«y 


BiMwfalintte  vitei^pretatkni.of  Ricfa  u  in  newly  eataUfahed. 
Aiidd'^afle^«biuiiiNT«iiitae  hWB  ibattdaHy  mtpjMlrt  add 

'^'IvB'lW^'wflB'tiiBt  'BiUbiuy  Invi)  vbB(bv~4i0y' titf'Mik^ 
IhiMilff'ttiMwhblWTe  tlief]g^t  to  maka  hin^w  by* 
^wytfd  ■aiteiai,  «■«  ahvi^  finuided  ■apaa  i 
•MWM»|Mieul  fir  put  at  itop  io  inecnrreaienoes,  cr tq>oa  tmne 
tfHHr^fin^  «f  Ifae  paUle  geedt  from  whenm  tt  fettmw^  Oat 
iMM^-'tttMddlMniiMyeBaM  otfao  ineniTCfiiaMia^iB  tba 
flu»  «#«»•»  wUA  ttey  have  nmotvd,  and  4hiU  aonatimv  «• 
■■■  Igaitaiil  iiliiil  ■mill  themotiveg  of  enaotiag  titeae  aorta  ti 
■n^^Ma  lAMmD  IhcJr  laMiftiincaa  conrists,  jet  wb  os^tt  atffl  to 
fMMMattst-aalawwhidi  is  in  foro6  is  naefiil  and  j»t,'iintfl 
m^WfBtfM<bf  another  Inr,  n  abo&lMd  by  dbMa 

il*--»w.iv  .■•■.■■      .1    ■    -  ...,■, 

:r«  ja^-OMiMM  Mii  £&<¥«  ors  tie  Marpr^tn  qfLmm.  ■: 
latoma  end  nMgm  Kroaatann:'  fron 
iH  Mhnn,  ftat  if  onstonw  and  nsBfies  have  flie  fiicoe  of 
laws,  with  much  more  reason  are  they  to  be  uaed  as  rales  in  the 
interjn«tation  of  other  laws.  And  there  is  no  better  rnle  for  ex- 
pUiiiiiig  obscore  and  ambignoua  laws,  than  the  manner  in 
iriiich  they  have  been  interpreted  by  custom  and  usage^ 

V.  Disuse  abolishes  Laws  and  Customs. 
We  have  shown  that  the  authority  of  costoms  and  usages  is 
fimnded  on  this  reason,  that  it  ought  to  be  presumed  that  what 
has  been  observed  for  a  long  time  ts  nsefnl  and  just;'  from 
whence  it  follows,  that  if  any  law,  or  custom,  hath  been  a  long 
time  in  diaose,  it  is  abolished.'  And  as  its  authority  was 
fbonded  upon  the  long  usage,  so  the  same  cause  can  take  it 

'  Sea  Ab  foBTtcenth  article  of  the  fint  lactioD  of  the  RaUt  of  Lam. 

*  See  tlia  ninth  and  righteenth  articles  of  the  second  aection  of  the  same  title. 

'  See  tb  diirte«iith  article  of  the  laine  section. 

I  See  the  tenth  and  elerenth  artidea  of  the  fint  aection. 

^  Bee  tbe  eighteenth  article  of  the  lecond  section. 

'  See  Ae  tenth  article  of  the  flnt  lection. 

'  See  the  •evcnteenlh  article  of  the  fint  McUon. 
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away.     For  it  showii  that  what  has  ceased  to  be  observed  is  no 
longer  nsefuL 

VL  The  Laws  and  Customs  of  the  Neighbouritig  Placet  serve  ai 
Examples  and  Rules. 
It  follows  also  from  the  same  presumption,  which  makes  os 
judge  that  what  has  been  long  observed  is  osefiil  and  jiwt,  that 
if  in  some  provinces,  oi  other  places,  they  want  rules  for  certain 
difficulties  in  matters  which  are  there  in  use,  but  which  are 
not  so  minutely  regulated  there  as  to  determine  these  sorts  of 
difficulties,  and  it  appear  that  the  said  difficulties  are  regulated 
in  other  places,  where  the  same  matters  are  likewise  in  use;  it 
is  natural  to  follow  the  example  of  those  places,  and  especially 
that  of  the  chief  towns.  Thus,  we  see  in  the  Roman  law,  that 
the  provinces  conformed  themselves  to  the  usage  of  Bome." 

VIL  We  must  judge  of  the  Meaning  and  Intent  of  a  Lato  hg 
its  whole  Tenor. 
We  have  seen  that  it  is  by  tbe  spirit  and  intendment  of  ibe 
laws  that  we  are  to  understand  and  apply  them :  that,  in  oT6a 
to  judge  aright  of  the  meaning  of  a  law,  we  ought  to  consider 
what  its  motive  is,  what  are  the  inconveniences  against  which 
it  provides,  and  what  is  the  usefuhiess  which  may  redound  from 
it ;  the  relation  it  hath  to  ancient  laws,  the  changes  it  makes  in 
them ;  and  to  make  the  other  reflections,  whereby  we  may  be 
able  to  apprehend  rightly  its  meaning:  from  whence  it  foUoira, 
in  the  first  place,  that,  in  order  to  frnd  out  by  all  these  viewa  the 


'#7  hscwfk  iSf 

IX-  OpTMnk  lit  ilcAici  af  JrhTJiYTiiiiMiL  ftif  Am  Jbimdmmti  ^fUm 

t$  ••  *.»-Ur'  §  '#«'vf^  '^    i'  •■■!■■■  •  *  ,<*i^Mfc  ,■».,,■■  .    1   -., 

]|iiito'iq|kitoiiMtoCili0lAW«^^       to  ili  ipiril  ««i  tetowl^ 

^^^^kMrnlSimwrim  another  eonaeqiiaiee  of  Ibe  mam  wmtak  en 
1b&  wfbaiei  knroy  tiliti  some  <tf  them  ane  to  be  sslerpieled  i& 
eodi  a  laeiuM^}  ee  to  give  tiiem  they  axe  capa- 

ble o^  wlfltoiit  iriotating  jnsiioe  and  equity;  and  Dtitien,  on  tiie 
loiiMj^vaMi^  to  be  leelndlned  to  a  mam  ttfeJIe^  aeoee.  ^  fSkius 

iflii  lelate  in  general  to  wint  is  of  naliiral  Mbetlf, 
fmaM  aH  eerto  of  eovenantoi  and  lA  tbcae  mdeli 
itoii  Hjuitji  aiw^to  be  totegnretod  wiA  all  tiie  extent  Umi*  eoft 
-.Hi-gliaii-'^-llNirilt  ^witihoat  eno«oa<Abig  upon  othor  lawB|  et  tapmsk 
||tti  ^MMniiat  Fv  lalMi  leasoa,  the  canees  wiiek  tiie  Jawa 
iMiap^iM^tttoiBaBaiflf  axe  cayed  firrovable  eanaea 

XL  Laws  which  are  strictly  interpreted. 

Bat  the  laws  which  derogate  from  this  liberty,  those  which 
prohibit  what  of  itself  is  not  unlawful,  those  which  derogate 
frcmi  common  right,  those  which  make  exceptions,  which  grant 
dispensations,  and  others  of  the  like  nature,  ought  to  be  re- 
stiained  to  the  particular  cases  which  they  regulate,  and  to  what 
18  expressly  included  in  their  dispositions/ 

XIL  Equity.  —  Bigor  of  the  Law. 

We  may  place  among  these  different  interpretations,  which 
give  some  extent  to  laws,  or  which  restrain  them,  the  rules  which 

*  See  Ae  tfahd  and  twelftii  artides  of  the  seoond  section  of  the  Rulea  of  Law,  See 
in  tml  twelfth  article  the  cases  where  it  a  necessaiy  to  have  reoomie  to  the  prince  for 
the  interpretation  of  the  law. 

f  See  die  eleventh  article  of  the  second  section. 

^  See  the  lonrteenth  article  of  the  second  section ;  —  L\^D,dt  contt.  peeim. 

'  See  the  fifteenth  article  of  the  second  section. 
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1  the  temperaments  of  equity,  which  may  be  used  cm 
some  occasions,  and  the  rigor  of  the  law,  which  most  be  fol- 
lowed on  others. 

But  we  shall  not  stop  here  to  give  examples  of  these  sevenl 
interpretations,  nor  to  explain  the  difference  between  eqiuty  and 
the  rigor  of  the  law,  and  that  which  concerns  the  use  of  the  one 
and  the  other.  This  detail  shall  be  explained  in  its  proper  place.' 
We  shall  only  observe  toaching  these  sorts  of  causes  which  aie 
commonly  colled  favorable  causes,  such  as  those  of  widows, 
orphans,  churches,  marriage  portions,  testaments,  and  othrav  o[ 
the  like  nature,  that  this  favor  ought  always  so  to  be  andei> 
stood,  as  not  in  the  least  to  prejudice  the  interest  of  third  per- 
sons, and  that  the  favor  of  these  sorts  of  causes  is  not  to  be 
extended  beyond  the  bounds  of  justice  and  equity. 

XIIL  BUerpretaiion  of  the  Benefits  of  Princes. 
Upon  the  same  principle  of  the  favorable  interpretatioD  of 
some  laws,  and  the  strict  interpretation  of  others,  doth  depend 
the  rule  of  two  different  interpretations  of  the  will  of  princes, 
in  the  gifts  and  privileges  which  they  grant  to  some  persons. 
For  when  the  said  gifts  are  sncb,  as  that  we  may  give  to  them 
a  full  and  entire  extent,  without  any  prejudice  to  other  persons  i 
they  are  always  interpreted  in  favor  of  the  person  whom  tiie 
prince  had  a  mind  to  honor  with  this  benefit,  and  an  extent  is 
given  to  it  suitable  to  what  the  liberality  that  is  natural  to  princes 
does  demand.  But  if  it  be  such  a  gift  and  privilege  as  cannot 
be  interpreted  in  this  manner  without  prejudice  to  other  pe(> 
I.  it  must  be  restrained  to  what  mav  be  granted  them  wiUt- 
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itsh  and  restrain  those  who  traosgrpsi  thdr  difTftrcnt  disposi- 
ftona;  whether  it  be  that  thoy  do  not  u^ooiiiplish  what  the  laws 
pnaeribe,  or  that  they  do  what  the  laws  forbid,  or  that  tht-y 
fctumrtmi  the  boands  of  what  they  permit  And  according  to 
Ami  inya  in  which  their  dispositions,  and  their  deaign,  are  vio- 
lated, they  deprive  those  of  their  efTecfs  who  do  not  fallil  what 
they  enjoin ;  they  punish  those  who  do  what  they  forbid,  or  who 
do  not  that  which  they  command;  they  annul  that  which  is 
done  contrary  to  tlie  order  whii;h  they  prescribe ;  they  repair  the 
noniwciuences  of  their  infractions ;  they  take  vengeance  for  every 
thing  tJiBt  vioUtcs  their  dispositions ;  and,  in  fine,  they  maintain 
tfaeir  aothority  by  all  the  ways  that  are  necessary  for  preserving 


Ijhei 


XV'  J^m  fntrwte  aof  oh^  loiof  if  dbvclfr  eoKtron  *o  their 
^ ^ifOltlkmitbat  aJio  what  it  m^reeilg  agama  Oeir  SUaHiai, 

fliibW^itf  taEM,  that  tbay  nateitt  not  ooly  wWI  i>.dku>ll|y 
lp^#lll*4ftlfaik  wpnaa  diipoiittgnB,  bat  aW  wlMt  b  kidkMttf 
■rtW^M  ^1  Mirii  Satiiiiliiai     Andwbalfaar  it  tppaarthat  Iwtll 

Ht.^lMI  iiilitl  I  nr  II  II  111  I  111  ^ili  I  1.  I  Hull  iilji  ilii  iiiliii 
jftAfrlMr-W' liiiMffriM il,- aad  tfae  lottv  of  H  aMmiBg^oU' 
IMa^^hB  tTHagnaaw  doaa,  DsrertiideBB,  LMttr  thcnbjr  a«  pB»- 


XVL  Lout  are  made  for  what  happens  commonljf,  and  not  for 
one  single  Que. 
It  IB  also  another  consequence  of  laws  being  the  mles  of  the 
muverBal  order  of  society,  that  no  law  is  made  to  serve  only  for 
(Hte  person,  or  for  one  case,  or  for  one  singular  and  particular 
hct;  bnt  tbey  provide  in  general  for  what  may  happen,  and 
tfaeir  dispoaitions  respect  all  the  persons,  and  all  the  cases,  to 
vhicb  they  extendi  And  therefore  the  wills  of  princes,  which 
•R  limited  to  particular  persons,  and  to  singular  facta,  such  as  a 
pudoa,  a  gift,  an  exemption,  and  others  of  the  like  nature,  are 
Gnors,  concessions,  privileges,  but  not  laws.  And  althoogh  very 
oAeo  they  be  singular  cases  which  are  tfae  motives  of  new  laws, 


*  8«  die  d^Keenth  uii]  twentieth  artidea  of  the  flnt  section  of  the  Aulei  o^Xdw. 

*  Bm  Aa  ninBtaontli  utide  of  the  Snt  wction. 

'  Se«  b  twentf-fiiM  ud  twenty ■teeond  anidM  of  the  flnt  Nctiron. 
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yet  they  do  not  regulate  even  tiioee  very  caees  which  have  given 
occasion  to  the  said  laws,  and  which  were  otherwise  regulated 
by  preceding  laws ;  but  they  only  take  care  to  regulate  (or  the 
Aiture  cases  like  unto  those  which  gave  rise  to  them.  Thus,  in 
France,  the  edict  about  mothers,  and  that  about  second  inai> 
riages,  have  pTovided  against  the  inconveniences  to  come,  and 
the  preceding  cases  have  been  regulated  according  to  the  dispi> 
sitions  of  the  laws  that  were  in  force  before  that.* 

XVIL  Extent  of  the  Laws,  according  to  their  Design- 
Lastly,  it  is  another  consequence  of  the  preceding  remark, 
that,  since  laws  are  general  rules,  they  cannot  regulate  the  time 
to  come,  so  as  to  make  express  provision  against  all  inconven- 
iences, which  are  infinite  in  number,  and  that  their  dispositions 
should  express  all  the  cases  that  may  possibly  happen  ;  bnt  it  is 
only  the  prudence  and  duty  of  a  lawgiver  to  foresee  the  most 
natural  and  most  ordinary  events,  and  to  form  his  dispositions  in 
such  a  manner  as  that,  without  entering  into  the  detail  of  the 
singular  cases,  he  may  establish  rules  common  to  them  all,  by 
discerning  that  which  may  deserve  either  exceptions  or  particnlw 
dispositions.'  And  next  it  is  the  duty  of  the  judges  to  apply 
the  laws,  not  only  to  what  appears  to  be  regulated  by  their  ex* 
press  dispositions,  but  to  all  the  cases  where  a  just  application 
of  them  may  be  made,  and  which  appear  to  be  comprehended 
either  within  the  express  sense  of  the  law,  or  within  the  conae* 
quences  that  may  be  gathered  from  it. 


Bbstti^rs,  snch  as  those  which  enjoin  honesty  and  sinoerity,  and 
nrbich  forbid  deceit  and  fraud,  and  others  of  the  tike  nature. 
(Others  are  common  to  many  matters,  hut  nut  unto  nil.     Thuii, 
[sihis  mie,  that  covenants  arc  in  plaee  of  a  law  to  those  that  make 
diem,  BgreeH  to  sales,  exchanges,  letting  and  hiring,  transactions, 
and  to  all  the  other  kinds  of  covenants,  but  has  no  R-lation  to 
the  matter  of  guardianships,  nor  to  that  of  prescriptions.     Thus, 
the  rule  of  rescission,  upon  account  of  the  party's  being  dam- 
aged in  more  than  the  half  of  the  just  price,  which  takes  place 
in  the  alienation  of  lands  by  a  sale,  doth  not  take  place  in  an 
alienation  made  by  a  tfaneaction.'' 
■in 1 11  L lid  =  ^iii  '• .  '    ,   I  (I  ^li  it;  ■■' 

ftf  f  I  ■  -  .ffr  hrvfTit'  tf  rfJifu^TwifiWuir  i<4ah  jHlnip  i^qrtf  tf 

t^  i*— ■  iliwii  iMi  NnHBk^te*  ttkoCinpofluH^ tai'A* 
aiJj  ■■  li||ih«liiii  of  thi Iwra^te  iihwMU mA to dtotliy**i 

NHnMBWWVMfe'-Bra'dMlHlUM'  to  ■u  IMttfff  Inlwntt  dMBMHOKf 

MWWJi  WMi  ■Hiiiate  Mmnd  mattcM,  bat  BottvtoiAf  Mri 

MMFawWMvMiAM  nMgr  penf»  ue  ttabfe,  of  — * — **-ff-^ 
NlkfMF%pBoattuioone  nutter  to  uiother,  vb«n  it  hu  do 
■mm,  and'  *ntt  iHMn  It  voold  be  Mm.  Tbns,  ftr  axao^e, «« 
kiC*<Mf>nU(l'lB  Hm  Bemni  k«r,  tb*t  Id  smb^>»KU  iesimii. 
Bom  we  most  chiefly  conmder  the  intention  of  the  person  who 
speaks ;  ■  this  indefinite  rule  being  foand  in  a  title  of  several 
rales  concerning  all  matters,  and  not  pointing  oat  what  matter  it 
properly  belongs  to,  it  seems  to  be  general  and  common  to  alt : 
and  if  we  apply  it  indifferently  to  all  matters,  we  shall  draw 
the  same  inference  from  it  in  contracts  as  in  testament^  where 
wc  are  to  interpret  the  ambiguons  expression  by  the  intention  of 
Hk  person  whose  will  it  is  intended  to  explain.  However,  this 
application,  which  will  be  always  just  in  testaments,*  will  be 
often  foond  false  in  contiacts,  for  in  testaments  it  is  only  one 
peison  alone  who  speaks,  and  his  will  ou^t  to  serve  as  a  law. 
But  in  oovenants,  it  is  the  intention  both  of  the  one  and  the  other 
party  which  is  the  law  common  to  both.     Thus,  the  intention 

^  8m  Oat  dlftinctiDa  in  tha  flM  article  oT  the  flrtt  taction  of  the  Rda  of  Lav. 
•  ]■  amtitgna  oratioiiibas,  nuzime  Mntenda  ipectanda  en  ejaa,  qni  «ai  protallMet 

le  that  thk  96th  law,  D.  de  ng.  jar^  abon  dted,  ii  taken  ont  of  the 
-    itdariiMiiitniM. 
8" 
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of  the  one  party  ought  to  answer  to  that  of  the  other,  and  it  u 
necessary  that  they  understand  one  another,  and  that  they  agtee 
together.  And  according  to  this  principle,  it  often  happena  that 
it  is  not  by  the  intention  of  the  person  who  speaks  that  the  am- 
biguous clause  is  to  be  interpreted ;  but  rather  by  the  reasonatde 
intention  of  the  other  party.  Thus,  in  a  sale,  if  the  seller  hath 
made  nse  of  an  ambiguous  expression  concerning  the  qualities 
of  the  thing  sold  ;  as  if,  in  BclUng  a  house,  he  said  that  he  sold 
it  with  its  services,  without  distinguishing  whether  they  be  ser- 
vices which  the  house  owes,  or  which  are  due  to  it;  and  the 
bouse  is  found  to  be  subject  to  a  service  which  was  not  known, 
such  as  a  right  of  passage,  a  service  of  not  raising  a  bnilding 
higher,  or  other  of  the  like  nature,  the  great  inconvenience  of 
which  would  have  either  prevented  the  buyer  from  baying  at 
all,  or  from  giving  so  great  a  price  for  it,  if  he  had  known  of  the 
service ;  this  ambiguity  of  the  expression  of  the  seller  will  not 
be  interpreted  by  his  intention,  bat  by  the  intention  of  the 
buyer,  who  had  no  reason  to  imagine  that  the  house  was  sul^ 
ject  to  any  such  service.  And  this  seller  shall  be  bound  for  all 
the  effects  of  warranty,  pursuant  to  the  rules  of  this  matter.* 

XX  Discernment  of  the  Exceptions. 
We  have  seen  that  some  laws  are  so  general,  and  so  certain 
everywhere,  that  they  do  not  admit  of  any  exception ;  and, 
on  the  contrary,  that  there  are  many  laws  to  which  there  are 
exceptions.  It  follows  from  tUs  rule,  that  we  must  not  indif- 
ferently apply  the  general  rules  to  all  the  cases  that  seem  to  be 


I   CttAP.  XII.]  rSE    AND    INTERPIiETATION   C 

ments  from  the  general  rules  concerning  the  formalities  of  testa- 
tneats ;  and  it  ia  also  another  arbitrary  rale,  according  to  tlit- 
usage  of  Prance,  tliat  the  rescission  of  a  sale,  on  account  of  landn 
being  sold  for  less  than  half  of  the  true  value,  does  not  take 
place  in  sales  made  publicly  by  order  of  a  court  of  justice. 
Thus,  it  is  a  natural  law,  tJiat  we  cannot  enter  into  covenants 
that  are  contrary  to  the  laws  and  to  good  manners ;  and  this 
law  makes  an  exception  to  the  general  rule,  that  we  may  make 
all  sorts  of  covenants.  And  it  is  by  another  natnral  law,  that 
an  exception  is  made  to  the  rule  of  the  restitution  of  minors,  in 
the  case  of  such  engagements  as  were  reasonable  for  them  to 
enter  Into,  and  where  any  prudent,  discreet  man  would  have 
done  the  same. 

It  ia  easy  to  perceive,  that  the  exceptions  which  are  made  by 
arbitrary  laws  are  observed  and  learned  by  bare  reading,  and 
by  memory,  and  that  it  is  by  study  that  we  must  learii  them. 
But  thf  discerning  the  exceptions  which  are  of  the  natural  Liw 
docs  not  always  depend  on  bare  reading,  and  it  requires  rt^ason- 
ing.  Kor  tljcrc  are  natural  eiceptious  which  wc  do  not  find 
wdtliB  down  in  lawi ;  and  even  thoie  which  are  written  are 
■at  alwi^  jfdned  to  Sk  nilea  yAoxAk  tibey  tntrain.  So  that 
ftii  Taitmt^'-^mBt^^iom,  -g^iiah  ifl  to  aMMMiy,  ^esoaads 
4ll|«lftplMtti  atb^  fa  «mkdH  aad  «  partiodai  attantm  to :  t^ 
spirit  and  design  of  the  laws  which  are  to  be  applied ;  to  the 
end  we  may  not  encroach  upon  the  exceptions,  by  giving  too 
large  an  extent  to  the  general  rules. 

XXIL  Advice  concerning  the  Use  of  the  Rules. 
We  may  add,  as  a  last  remark,  and  as  a  conseqnence  of 
all  the  others,  that  all  the  different  views  which  ore  so  necea- 
Bary  in  the  application  of  laws  demand  a  knowledge  of  their 
principles,  and  of  their  detail ;  and  this  implies  the  light  of  good 
Knse,  accompanied  with  study  and  experience.  For  without 
this  foundation  one  is  in  danger  of  making  false  applications  of 
die  laws;  either  by  misapplying  them  to  other  matters  than 
thoee  to  which  they  have  a  relation ;  or  by  not  discerning  the 
bonndfl  which  are  set  to  them  by  exceptions ;  or  by  giving  too 
large  an  extent  to  equity  against  the  rigor  of  the,  law,  or  to  the 
ngqt  against  equity  ;  or  for  the  want  of  the  other  views  which 
B  the  use  of  laws.' 


■  Sm  die  U(t  wtide  of  the  sacond  Mction  of  llie  Ridti  of  lae. 
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CHAPTER    XII 


A  OBNERAIi  n>8A  OP  THE  SUBJECT-HATTERS  OF  ALL  THE  LAWS: 
REASONS  FOR  UAKINO  CSOICE  OF  TU08E  WHICH  SHALL  BE 
TBEATKD  OF   IN   THIS    BOOK. 


L  All  the  SubjecUMatlers  of  Laws  are  either  of  ReUgiom  or 
of  Temporal  Policy. , 
Ae  we  have  alieady  seen  that  all  the  different  sorts  of  laws 
are  reduced  to  two  kinds,  which  comprehend  them  all,  one  of 
the  laws  of  religion,  and  the  other  of  the  laws  of  temponJ 
policy ;  and  that,  of  these  last,  some  are  common  both  to  the 
one  and  the  other  kind ;  so  we  ought  likewise  to  diatingaiith  all 
the  matters  of  laws  into  two  kinds,  one  of  the  matters  of  the  laws 
of  religion,  and  the  other  of  the  matters  of  the  laws  of  policy, 
supposing  that,  among  all  these  matters,  there  are  some  of  tjiem 
that  are  common  to  both  the  kinds. 

IL  Mailers  peculiar  to  Religion. 
Tbns,  the  matters  which  concern  the  mysteries  of  &ith,  the 
sacraments,  the  inward  disposition  of  the  mind,  the  discipline  of 
the  church,  are  spiritual  matters,  which  are  proper  to  religioo. 

IIL  Mailers  peadiar  to  CXvil  PoUc}/. 
And  the  matters  which  relate  to  the  formalities  of  testamentB, 


.-to  flowidiir  4K)i»  «l  Am  kw*  of  taqpotal  pottqr,  and  t»  pofaNk 
oafcllnM  IkiiiflM  to  b«  fmcted  of  In  Ikia  boflfc 

■    <-  •     ? 

to  file  line  Idnds  of  kvB  of  ihb  iKri% 

ij  jri&iOe  Imr  ci  mtknmt  Ihd  pofctte  ^w,  W4  iiie 


YL  7*im  qf  tie  XdMff  f^  Ibtiam. 

>  gtoirtrttPim  of  tile  krar  of  m^immf  in  Hxb  bodso  vUeli  tiue 
tonni  htM  vfHOk  us,  as  has  been  aheady  lomaiked,  oie  "te  ip^pb 
%f  wMflii'  the :  difawit  iatewxmweg  and  eonreipQiidMWOS  are 
jWriMss  liotwoea  cmk  oatkm  and  lothqc,  ondi  aa  tmeMm  of 
{MMMse^  taMOi  anqpeiiflioiiB  ci  aims,  smoetity  in  negoliatioMy  tiNS 
aafcy  irf  aiaiaiwiailoffa,  the  in^p^;eisieiEtBof  fcoatagei^  #ii  laaimer 
if  isrittdEBg  aiid  naldiig  war,  tiie  ISborty  of  imKindi  ottMr 
ofttailikeiiatiiie.  ^^ 


VH  7%a$e  of  tke  PMie  Law. 

TlmmmttrnM  of  tiie  pnblie  law  are  ihose  ^vriiioh  omiem  liie 
oC^Hie  govetiuiient  of  ovegry  etate,  the  vafo  of  oattiKg  io 
tiie  aoTfere^pi  power  IdiigB,  princes,  and  otiber  potentates,  by  eno- 
cessdon,  by  election ;  the  rights  of  the  sovereign,  the  administra- 
tion of  justice,  the  militia,  the  treasmy,  the  different  functions 
of  magistrates  and  other  officers,  the  government  of  towns,  and 
others  of  the  like  nature. 

VIII.  Hiose  of  Private  Law. 

The  matters  of  private  law  are  the  engagements  between 
private  persons,  their  commerces,  and  whatever  may  be  neces- 
sary to  be  regulated  among  them,  either  for  preventing  of  dis- 
putes, or  for  ending  them ;  such  as  contracts  and  covenants  of 
ail  kinds,  mortgages,  prescriptions,  guardianships,  successions, 
testaments,  and  other  matters. 

IX.  Renuurk  on  the  OrditumceSj  the  OustomSj  the  Roman  Law^ 
and  the  Canon  La/w;  to  show  what  are  the  Matters  that  come 
within  the  Design  of  this  Book. 

In  order  to  explain  what  are  all  the  matters  that  shall  be 
treated  of  in  this  book,  and  the  reasons  of  the  choice  which  has 
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been  made  of  them,  it  is  necessary  to  make  first  of  all  a  remaA 
on  the  several  laws  that  are  in  use  in  the  kingdom  of  France. 

In  France  there  are  four  different  kinds  of  laws, — the  ordi- 
nances, and  the  customs,  which  are  the  laws  pecidlar  to  that 
kingdom ;  and  such  parte  of  the  Roman  law,  and  of  the  canon 
law,  as  are  there  observed. 

These  four  sorts  of  laws  regolate  in  France  all  mattov,  of 
what  nature  soever ;  but  their  authority  is  very  different. 

The  ordinances  have  a  unrversal  authority  over  all  the  kin^ 
dom,  and  are  all  of  them  observed  in  all  parts  of  the  kingdom, 
except  some  of  them  whose  dispoBittons  respect  only  some  <rf 
the  provinces. 

The  customs  have  their  particular  authority ;  and  each  ens* 
tom  is  confined  to  the  limits  of  the  province  or  place  when  it 
is  observed. 

The  Roman  law  hath  in  the  kingdom  of  France  two  diffeient 
uses ;  and  hath  for  each  of  them  its  proper  authority. 

One  of  these  uses  is,  that  it  is  observed  as  a  custom  in  many 
provinces,  and  is  there  in  the  place  of  laws  in  several  matters 
These  are  the  provinces  of  which  it  is  said,  that  they  are  gov- 
erned by  the  written  law ;  and  for  the  usage  of  those  {novincn 
the  Roman  law  has  the  same  authority  as  in  the  other  provinoei 
their  peculiar  customs  have. 

The  other  use  of  the  Roman  law  in  France  extends  to  all  tbe 
provinces,  and  comprehends  all  matters ;  and  it  consists  in  this, 
that  those  rules  of  justice  and  equity  which  are  termed  tbe  wri^ 
ten  law,  because  they  are  written  in  the  Roman  law,  are  oih 
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.    What  these  Mailers  are.'— Reasons  for  the  Choice  that  has 

been  made  of  them. 
Having  made  thrse  remarks,  it  is  now  easy  to  show  what 
flew  the  author  proposed  to  liimself  in  the  choice  of  the  mat- 
Abts  which  he  thought  proper  to  comprehend  in  this  book,  and 
1^  distin^tsh  them  from  those  which  he  thought  fit  to  exelude. 
Among  aQ  the  matters  which  are  regulated  hy  these  four  sorts 
of  laws  which  are  in  use  in  France,  vi/.  the  ordinanrea,  the  cus- 
toms,  the  canon  law,  and  the  Roman  law,  there  ia  a  great  num- 
ber of  them  which  are  distinguished  from  all  the  others,  in  a 
manner  which  has  been  the  reason  of  the  choice  that  has  been 
made  of  them. 

The  matters  which  are  thus  distinguished  from  the  others  are 
those  of  contracts,  such  as  sales,  exchanges,  letting  and  hiring, 
loan,  partnershij),  a  deposit,  and  all  other  covenants;  of  guardi- 
anships, prescriptions,  mortgages ;  of  successions,  testaments, 
legacies,  substitutions ;  of  proofs  and  presumptions ;  of  the  state 
of  persona;  of  the  distinctions  of  things ;  of  the  manner  of 
interpreting  laws ;  and  many  other  matters,  which  have  all  of 
^ftem  this  belonging  to  them  in  common,  that  tiic  use  of  them  is 
■lore  frequent  and  more  necessary  than  that  of  other  matters. 
Tlie  author  considered  that  these  matters  are  distinguished 
from  all  the  otfaera,  not  oidy  in  that  the  use  of  them  is  more  fre- 
qaent,  bat  particularly  in  that  their  principles  and  their  rules  are 
almost  all  of  them  natural  rules  of  equity,  which  are  the  founda- 
tions of  the  rules  of  the  matters  regulated  by  the  ordinances  and 
customs,  and  even  of  such  matters  as  are  not  known  in  the  Ro- 
man \ecw.  For  al]  the  matters  regulated  by  the  ordinances  and 
customs  have  herein  no  other  laws  besides  some  arbitrary  rules ; 
so  that  it  is  upon  the  natural  rules  of  equity  that  the  principal 
law  aod  decision  of  such  matters  depend.  Thus,  for  example, 
in  the  matter  of  fiefs,  the  customs  have  only  regulated  the 
difierent  conditions  of  them  in  divers  places ;  but  it  is  by  the 
oatoral  mlea  of  covenants,  and  by  other  rules  of  equity,  that 
questions  touching  these  matters  are  decided.  Thus,  in  the  mat- 
ter of  testaments,  the  customs  regulate  the  formalities  of  them, 
and  what  dispoailions  testators  may  or  may  not  make ;  but  it  is 
by  the  rules  of  equity  that  the  questions  are  decided  touching 
the  engagements  of  heirs  or  executors,  the  interpretation  of  the 
wills  of  testators,  and  all  the  other  matters  in  which  there  may 
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be  any  difficulty.  For,  as  baa  been  already  observed  in  anodia 
place,  it  is  always  by  these  rnles  that  qoestlons  of  all  kinds  an 
discussed  and  decided. 

Since,  therefore,  it  is  in  the  Roman  law  that  these  natoial  rales 
of  equity  have  been  collected  together,  and  that  they  are  the» 
collected  in  the  manner  which  has  been  observed  in  the  preface^ 
and  which  renders  the  study  of  them  so  difficult  and  perplexed; 
it  is  this  that  engaged  the  author  in  the  design  of  this  book,  and 
to  make  choice  of  these  matters,  of  which  the  plan  may  be  seen 
in  the  following  chapter. 


CHAPTER    XIV. 


A    PLAN     OF    THE    MATTERS    CONTAINED    IN     THIS     BOOK    OF    TBI 
CIVIL   LAW    IN    ITS    NATURAL    ORDER. 


L  All  Matters  of  Law  have  a  Natural  Order. 
All  the  matters  of  the  civil  law  have  among  tiiemselves  a  wm* 
pie  and  a  natural  order,  which  forms  them  into  one  body,  in 
which  it  is  easy  to  see  them  all,  and  to  perceive  with  one  view 
in  what  part  every  one  bath  its  rank.  And  this  order  is  founded 
on  the  plan  of  society  which  has  been  already  explained. 

XL    The  Foundation  of  this  Order. 
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The  second  concerns  the  ways  in  which  the  civil  laws  con- 
eider  and  diatinguish  persona  by  certain  qualities  which  have 
reflation  to  engagements  or  auccesaiona ;  as,  for  example,  the 
qualitius  of  a  father  of  a  family,  or  of  a  son  living  under  the 
father's  jurisdiction,  of  a.  major  or  a  minor,  the  qualities  of  a 
child  lawfully  begotten,  or  of  a  bastard,  and  othen)  of  the  like 
Damrc,  which  constitute  what  is  caUed  the  state  of  persons. 

The  third  comprehends  the  ways  in  which  the  civil  laws  dis- 
tinguish Uie  tilings  which  are  for  the  use  of  men,  with  respect  to 
engagements  and  suecessions.  Thus,  with  respect  to  engage- 
ments, the  laws  distinguiBh  the  things  wtuch  enter  into  com- 
merce from  those  which  do  not  enter  into  it;  such  as  things 
pubhc  and  things  sacred ;  and  with  respect  to  successions,  a  dis- 
tinction is  made  of  goods  paternal  and  maternal,  of  estates  of 
inheritance  and  those  of  pnrcJiase. 

IIL  Tie  General  Division  of  the  Matters  of  this  Design  i>Uo 
Two  Paris :  the  First  of  Eagagements,  and  tlte  Seco/id  of  Suc- 
ccsxionjs. 

According  to  this  order,  we  ehal!  divide  all  the  matters  of  tlua 
work  into  two  parts.  The  first  shall  be  of  engagements,  and 
the  second  of  successions.  And  botli  the  one  and  the  other 
vhall  be  preceded  by  a  preliminary  book ;  the  first  title  of  which 
shall  contain  the  general  rules  concerning  the  nature  and  inter- 
[vetalioD  of  laws ;  the  second  shall  be  of  persons;  and  the  third 
of  things. 

rV.  l%ete  Ueo  Parts  are  preceded  by  a  Preliminori/  Book  of  the 
Rules  of  Law  in  general,  of  Persons,  and  of  Things. 

As  to  the  distinction  of  the  matters  of  the  first  part,  which  is 
of  eogBg^nrnts,  it  u  to  be  remarked,  as  has  abeady  been 
shown  in  the  plan  of  society,  that  engagements  are  of  two 
kinds. 

The  first  Is  of  thoea  which  are  formed  mutually  between  two 
or  more  persons,  by  their  will  and  consent ;  and  this  is  done  by 
OOTcnanU,  when  men  engage  themselves  mutually  and  volun- 
tarily in  sales,  exchanges,  in  letting  and  hiring,  in  transactions, 
compromises,  and  other  contracts  and  covenants  of  all  sorts. 

The  second  is  of  such  engagements  as  are  formed  otherwise 
than  by  mutual  consent;  such  are  all  those  which  are  made 
either  by  the  will  of  one  person  alone,  or  without  the  will  of 
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either  of  the  parties.  Thus,  be  who  nndertakes  to  manage  the 
affair  of  his  absent  friend  engages  himself  by  his  will,  without 
the  consent  of  the  absent  person.  Thus,  the  tutor  ia  engaged  to 
bis  pupil,  independently  of  the  will  of  the  one  m  the  other. 
And  there  are  divers  other  engagements  which  an  foimed  with- 
out the  mutual  will  of  those  who  are  bound  by  them. 

All  these  sorts  of  engagements,  whether  they  be  volnntaiy  at 
involuntary,  have  divers  consequences,  which  are  reduced  to 
two  kinds.  The  firat  is  of  those  sorts  of  consequences  w^hich 
add  to  engagements,  or  which  strengthen  them ;  such  as  mort 
gages,  the  privileges  of  creditors,  obligations  in  which  Beveial 
persons  ate  bound  each  for  the  whole,  suretyships,  and  otben 
which  have  this  character  of  adding  to  engagementa,  or  of 
strengthening  them. 

The  second  kind  of  the  consequences  of  engagements  is  of 
those  which  annul  them,  or  which  change  them,  or  dimiuiBh 
them ;  such  are  payments,  compensations,  novations,  lesciflBiona, 
testitntione  of  matters  to  the  firat  state  they  were  In. 

Y.  Divisum  of  the  Matters  of  the  First  Part  into  Four  Books. 

It  is  to  these  two  kinds  of  engagements,  and  to  these  two 

kinds  of  their  consequences,  that  all  the  matters  of  this  fint 

part  are  reduced :    and  tbey  shall  be  ranked  there  into  four 

books. 

VL  First  Book,  of  Engagements  by  CoventmL 
The  first  shall  be  of  covenants,  which  are  voluntary  and  nm* 
tual  engagements. 
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X  Matters  of  the  First  Book. 

This  first  book,  of  covenants,  shall  have  in  the  beginning  there- 
of a  title  of  covenants  in  general.  For,  seeing  there  are  many 
principles  and  many  rules  which  are  conamon  to  all  the  kinds 
of  covenants,  order  requires  that  we  should  not  repeat  those 
common  rules  in  every  covenant  to  which  they  belong,  but  that 
we  ebould  gather  them  all  together  in  one  place.  We  shall 
afterwards  rank  under  particular  titles  the  different  kinds  of 
covenants,  and  we  shall  add,  at  the  end  of  the  first  book,  a  last 
tide,  of  the  vices  of  covenants,  such  aa  fraud,  stellionato,  and 
others ;  in  which  we  shall  treat  of  the  effect  which  error  and 
ignorance,  whether  it  be  of  fact  or  of  law,  force  and  fear,  and 
other  vices,  have  in  the  covenants  wherein  they  happen  to  be. 

We  have  inserted  in  this  first  book  of  covenants  the  matter 
of  usufruct,  and  that  of  services,  because  usufruct  and  services 
are  often  required  by  covenants,  as  by  donations,  by  sales,  by 
exchanges,  by  transactions,  and  by  other  contracls.  Thus, 
although  a  usufruct  and  a  service  may  be  ac^iuired  by  testa- 
ment, yet  it  is  natural  that  these  matters,  which  ought  to  be 
only  in  one  place,  should  be  put  down  in  the  first  place  to  which 
they  have  relation. 

XI  MtUen  of  the  Second  Book, 
The  second  book,  which  shall  be  of  engagements  without  a 
covenant,  shall  take  in  those  which  are  formed  without  a  mutual 
consent ;  such  as  the  engagements  of  tutors,  those  of  curators, 
who  are  named  either  to  persons,  such  as  minors,  prodigals, 
madmen,  and  others,  or  to  goods,  as  to  a  vacant  succession; 
the  engagement  of  persons  who  nuinage  the  aii^urs  of  others  in 
their  absence,  and  without  their  knowledge,  and  that  of  the  per- 
sons whose  afiairs  have  been  managed;  the  engagements  of 
persons  who  chance  to  have  something  in  common  together 
withoat  a  covenant ;  and  there  are  divers  other  sorts  of  invol- 
untary engagements,  and  some  which  are  even  fcmned  by  ac- 


XIL  Matters  of  the  Third  Book. 
The  third  book  shall  treat  of  the  consequences   of  engage- 
ments, whether  they  be  voluntary  or  involuntary,  which  add  to 
tbem,  at  craroboiate  them,  and  shall  contain  the  several  matters 
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which  have  this  character;  such  as  mortgages,  the  privileges  of 
creditors,  the  obligations  of  porsons  bound  jointly  together  each 
for  the  whole  sum,  soretyahips,  costs,  and  damages.  This  book 
shall  likewise  take  in  the  matter  of  proofs  and  preBumptions, 
and  of  an  oath,  which  are  consequences  of  all  sorts  of  engage- 
ments, and  which  corroborate  them.  And  although  proofs  and 
an  oath  serve  likewise  to  dissolve  engagements,  yet  this  matter, 
which  ought  not  to  be  pnt  in  several  places,  ought  to  be  inserted 
in  the  first  place  where  it  comes  in  naturally.  We  shall  like- 
wise place  among  the  consequences  which  strengthen  and 
fortify  engagements,  possessions  and  piescriptionB,  which  con- 
firm the  rights  which  people  acquire  by  covenantii,  and  by  other 
titles.  And  although  prescriptions  have  also  the  eifect  to  annul 
engagements,  yet  it  is  natural  to  place  them  in  this  book,  far  the 
same  reason  that  proofs  are  taken  into  it. 

XIIL  Matters  of  the  Fourlh  Book. 
The  fourth  and  last  book  of  this  first  part  shall  be  of  the  coo- 
spqupiiccB  which  diminish,  change,  or  annul  engagements,  and 
which  shall  contain  the  matters  which  have  this  character ;  such 
as  payments,  compensations,  novations,  delegations,  rescissions, 
and  restitutions. 

XIV.   3%c  Second  Part,  tekick  is  of  Accessions. 
The  second  part,  which  is  to  be  of  successions,  comprehends 
a  great  number  of  matters,  and  difTerent  enough  to  make  a  di- 
vision of  them  into  five  books. 


XVIL  Second  Book,  of  Legal  Sttcceistons. 
Which  shall  be  followed  by  a  second,  in  which  legal  sttcccs- 
a  shall  be  explained. 


XVIIL   Third  Book,  of  Testamentary  Successions. 
And  by   a  third,  which   shall  contain  teetamentary  succes- 


XIX  Fourth  Book,  of  Legacies,  and  DomUions  in  Prospect  of 
Deatii. 
Seeing  it  often  happens  that  persons  who  nnme  heire,  or  ex- 
ccators,  in  their  testaments,  and  those  also  who  will  have  no 
other  heirs  besides  the  heirs  of  blood,  do  not  leave  all  their 
goods  to  their  heirs,  or  executors,  but  make  particular  donatioi 
to  other  persons  by  testaments,  or  codicils,  or  other  di:jpositions 
made  in  prospect  of  death  ;  these  sorts  of  dispositions  shall  be 
the  subject- matter  of  a  fourth  book. 

■     XS..  Fifth  Book,  of  SubstUuiions,  and  Legacies  in  Trust. 

"  And  lastly,  seeing  the  law  has  added  to  the  liberty  of  making 
hws,  or  executors,  and  legatees,  that  of  substitutions,  and  of 
devises  in  trust,  which  call  a  second  successor  in  the  place  of 
tiie  first  heir,  or  executor,  or  of  the  first  legatee ;  this  matter  of 
snbstitotions,  and  of  devises  in  trust,  shall  be  the  subject-matter 
of  a  fifth  book. 

SXL  Matters  of  the  First  Book. 
The  first  of  these  five  books,  which  shall  be  of  sncceseions  in 
general,  shall  contain  the  matters  that  are  common  to  the  two 
kinds  of  succesedonB ;  such  as  the  engagements  of  the  quality  of 
heir,  or  executor,  the  benefit  of  an  inventory,  the  manner  of  ac- 
cepting an  inheritance,  cw-  succession,  or  of  renouncing  it,  and 
the  partitions  among  co-heirs,  or  co-executors. 

XXIL  Matters  of  the  Second  Book. 

The  second  book,  which  shall  be  of  legal  successions,  shall 

explain  the  order  of  these  successions,  and  the  manner  in  which 

diildreQ  aud  other  descendants  are  called  to  themj  as  also 
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fathers,  mothers,  and  other  ascendants;  brothers,  sisten,  and 
other  collaterals.  These  legal  successions  are  also  called  mo- 
cessions  of  intestates :  and  this  word  is  particolaily  made  ose  of 
in  the  Roman  law,  because  the  heirs  at  law,  who  are  the  heirs 
of  blood,  do  not  succeed  except  when  there  is  no  testament; 
but  this  Is  not  to  be  understood  of  persons  to  whom  a  l^time, 
or  child's  part,  is  due  by  law. 

XXIIL  Matters  of  the  lYnrd  Book. 
The  third  book,  which  shall  be  of  testamentary  snccesaions, 
shall  contain  the  matters  which  concero  testaments,  tlieir  formal- 
ities, disherison,  undutiful  testaments,  the  legitime,  or  filial 
portion,  and  the  dispositions  of  those  who  have  contzacted  a 
second  marriage. 

XXIV.  Matters  of  the  Fourth  Book. 
The  fourth  book  shall  be  concerning  legacies,  and  other  dispo- 
sitions made  in  prospect  of  death :  and  in  that  we  shall  tzeat  of 
codicils,  of  donations  in  prospect  of  death,  and  of  legacies. 

XXV.  Matters  of  the  Fifth  Book. 
The  fifth  book  shall  contain  the  matters  relating  to  the  aevoat 
kinds  of  substitutions,  and  of  legacies  and  institntions  of  heirs, 
or  executors,  in  trust  for  others. 

XXVL    The  Conclusion  of  this  Plan  of  the  Matters.  —  itcoMMi 
for  the  Order  observed  in  iL 
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Covenanlx  in  general,  we  have  placed  that  of  the  Contract  of  Sale, 
because  that,  of  all  the  covenants,  there  is  not  any  one  which 
contains  ao  many  particular  matters  aa  the  contract  of  sale,  and 
because  the  rules  of  that  contract  agree  to  many  other  vxtve- 
naats,  and  give  a  great  deal  of  light  to  other  matters.  Thus, 
for  other  the  like  considerations,  all  the  other  matters  have  been 
ranged  in  the  order  which  they  have ;  but  it  would  be  too  te- 
dious, and  to  no  manner  of  purpose,  to  give  a  reason  in  each 
particular  matter  for  the  situation  in  which  it  is  placed.  We 
shall  only  observe,  that,  although  the  matter  touching  mortgages 
might  have  been  placed  in  the  number  of  covenants,  because  it 
is  usually  by  covenant  that  the  right  of  mortgage  is  acquired, 
yet  it  was  proper  to  put  this  matter  in  another  place,  because  the 
mortgage  is  never  a  primary  covenant  aJid  a  principal  engage- 
ment, it  being  always  an  accessory  to  some  other  engagement, 
and  often  to  engagements  which  are  contracted  without  any 
formal  covenant,  such  as  those  of  tutors  and  guardians,  and  oth- 
ers also,  in  which  the  mortgage  is  acquired  by  law.  Thus,  this 
matter  hath  naturally  its  order  in  the  third  book :  and  the  same 
reasons  have  obliged  us  to  place  the  matter  of  suretyships,  and 
those  of  obligations,  wherein  tseveraJ  persons  are  bound  jointly 
for  the  whole  debt,  in  the  same  rank. 

XXVII.    Remark  on  ike  Matters  whicit  belong  to  the  Public  Law. 

We  must  observe,  in  the  last  place,  that,  besides  the  matters 
which  are  to  be  treated  of  in  this  book  according  to  the  plan 
which  has  been  just  now  drawn  of  them,  there  are  others  which 
are  contained  in  the  body  of  the  Roman  law,  and  which  are  also 
in  Qse  in  France,  and  for  which  reason  it  would  seem  aa  if  they 
oDght  to  have  been  comprehended  in  this  book ;  such  aa  the 
matters  relating  to  the  exchequer,  to  citiea  and  corporations, 
criminal  matters,  the  order  of  judicial  proceedings,  and  the  duties 
of  jndgea.  Bnttheae  matters  being  regulated  by  the  ordinances, 
and  being  a  part  of  the  public  law,  it  was  not  proper  to  insert 
them  here.  And  because  there  are  in  the  Roman  law  many  es- 
sential roles  concerning  these  matters,  which,  being  natural 
roles,  are  in  use  with  ns,  the  topics  to  which  they  relate  will 
make  the  mbject  of  a  separate  and  distinct  work.  It  will  be 
\tfypet,  however,  to  indicate  here  the  order  of  these  matters,  and 
also  of  those  of  oar  customs  which  are  unknown  to  the  Roman 
law. 

AH  these  nutters  of  the  public  law  ought  to  be  preceded  1^ 
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those  which  shall  be  expluned  in  this  book.  For,  besides  that 
they  presuppose  many  rules  which  shall  be  there  explained,  it  is 
nataral,  since  the  public  law  has  a  relation  to  jnivBte  penKNU, 
that  the  matters  which  concern  private  persons  should  go  b^ 
fore  those  which  are  of  the  public  law;  and  it  is  prob^>ly  for 
these  reasons  that,  in  the  Roman  law,  the  matters  concerning 
tiie  exchequer,  and  those  relating  to  cities  or  corporations,  and 
criminal  matters,  have  been  placed  after  the  others.  Thus,  after 
the  matters  treated  of  in  the  present  woA,  we  may  place  those 
fiscal  and  municipal  matters  which  concern  the  rights  trf  the 
prince  and  the  police  of  cities,  those  matters  which  regard  cor- 
porations, and  other  bodies  and  commnnities,  and  those  wiach 
relate  to  crimes  and  punishments.  The  order  of  jndicial  pro- 
ceedings, comprehending  the  practice  both  in  civil  and  criminal 
cases,  and  the  functions  and  duties  of  judges,  as  it  is  a  matter 
which  has  relation  to  all  tiie  others,  seems  properly  to  belong  at 
the  end  (rf  the  whole. 

As  to  those  matters  which  are  peculiar  to  the  cnstoms  of 
France,  such  as  fiefs,  the  right  of  redemption  belonging  to  fami- 
lies, wardships,  the  community  of  goods  between  husband  and 
wife,  the  institutions  of  heirs  by  contract,  the  prohibition  of 
bequeathing  a  part  of  the  goods  to  the  prejudice  of  the  heirs  of 
blood,  the  rennnciations  by  daughters  of  their  right  to  succes- 
sions, and  every  thing  which  the  customs  have  in  particular 
relating  to  successions,  donations,  and  other  matters,  it  is  not 
necessary  to  mention  their  rank  here ;  it  being  easy  to  judge  &at 
these  matters  relate  either  to  engagements,  or  to  t 
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OP  THE   KXJLES  OF  LAW  IN  GENERAL,  PERSONS,  AND 
THINGS. 

1.  The  Subject-Matter  of  this  Book. —  We  have  given  the 
name  of  Preliminary  to  this  book,  because  it  contains  three 
kinda  of  matters,  which,  being  common  to  al!  the  others  tfea1«il 
of  in  this  work,  and  necessary  for  understanding  them  aright, 
onght  to  be  placed  first  in  order.  And,  indeed,  the  matters  c 
taijied  in  this  book  are,  as  it  were,  the  first  elements  of  the  law ; 
for,  before  we  descend  to  a  particnlar  inqniry  into  the  mles  of 
the  law,  it  is  necessary,  in  the  first  place,  to  know,  in  general,  the 
nature  and  aereral  kinds  of  these  laws,  and  the  ways  of  under- 
standing and  applying  them  jostly.  And  this  shall  be  the  snb- 
ject-nuitt«i  of  the  first  title  of  this  book. 

2.  And  because  in  the  examination  of  the  several  matters 
tnAted  of  in  the  body  of  the  law,  and  in  particular  laws,  we 
most  always  consider  the  persons  whom  the  said  matters  and 
laws  relate  to;  and  because  there  are  in  all  persons  certain 
qnalities,  with  respect  to  which  they  are  considered  and  distin- 
goished  by  the  laws,  and  which  have  a  particular  relation  to  all 
the  matters  treated  of  in  the  body  of  the  law ;  these  qualities, 
and  these  distinctions  of  persons,  shall  be  considered  in  the 
second  title  of  this  book. 

3.  And  the  third  title  shall  contain  the  ways  in  which  the 
laws  consider  and  distinguish  the  several  kinds  of  things,  by  the 
qualities  which  fit  them  for  the  use  and  commerce  of  persons ; 
and  according  as  these  usee  and  this  commerce  of  things  enter 
into  the  order  established  by  the  laws.  ^ 
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OF  THE  RULES  OF  LAW  IN  OGTfERAL. 

4.  7%e  Matters  treated  of  in  this  TOfe.— The  ruleswhich  shall 
be  explained  under  this  title  concern  in  genial  the  nature,  ose, 
and  interpretation  of  laws.  And  seeing  these  roles  are  common 
to  all  the  matters  contained  in  the  body  of  the  law,  and  are  of 
constant  use,  the  reader  is  advised  not  to  content  himself  with 
a  bare  and  simple  reading  them  over,  but  to  peruse  them  dil- 
igentiy  Irom  time  to  time,  and  to  have  recourse  to  them  al- 
ways upon  occasion.  It  will  not  be  improper  for  him  to  read 
likewise,  at  the  same  time,  the  eleventh  and  twelfth  chapters  of 
the  Treatise  of  Laws. 


SECTION    I. 

OP   THE   asVEKAL   SORTS    OP   RULES,   AND  OP    THEIR  NATDOk 

5.  Of  the  Ideas  formed  by  the  Words  "Laws"  and  "Rules!' — 
We  understand  commonly  by  these  words  laws  and  nt/es,  that 
which  is  just,  that  which  is  commanded,  that  which  is  regulated. 
But  whereas  the  laws  ought  to  be  written,  to  the  end  that  the 
writing  may  fix  the  sense  of  the  law,  and  determine  the  mind  to 
conceive  a  just  idea  tA  that  which  is  established  by  the  law,  and 


I 


nr.  I.  SBO.  I.]  Bin.ES    OF    LAW   IN    GENERAL.  109 

7.  It  is  not  necessary,  after  what  bsfi  been  said  of  laws  and 
mles  in  the  Treatiee  of  Law»,  to  define  anew  in  this  title  what  a. 
la»-  is,  and  what  a  rule :  it  will  be  suiTicient  here  to  give  an  idea 
of  the  rules  of  law,  in  the  sense  which  comprehends  the  written 
rales ;  because  it  ia  in  the  knowledge  of  all  the  %vritteu  rules, 
that  the  whole  science  and  study  of  the  law  consist. 

Article  I. 
9,  Dfjinttion  of  Rules. —  The  rules  of  law  are  short  and  clear 
rjcprrssioDB  of  that  which  jnstice  requires,  in  the  respective 
cases.  And  each  rule  hath  ita  peculiar  use  for  those  whora  its 
provision  may  concern.  Thus,  for  example,  it  may  happen, 
through  several  accidents,  that  the  bnyer  b  dispossessed  of  what 
he  has  bought,  or  molested  in  his  possession,  by  those  who  pre- 
tend to  be  owners  of  it,  or  to  have  some  right  to  it ;  and  the 
joi^cc  that  is  common  to  all  these  kinds  of  accidents,  which 
requires  the  seller  to  put  a  stop  to  all  evictions,  and  other 
troubles,  is  contained  in  the  expression  of  this  rule,  that  every 
seller  ought  to  warrant  that  thing  which  he  has  sold.* 

II. 

9.  Two  Sorts  of  Rides,  Natural  awl  Arbitrary.  —  Laws,  or 
rulcit,  arc  of  two  sorts ;  one  is  of  those  which  flow  from  the  law 
of  natnre  and  equity ;  and  the  other  is  of  such  aa  derive  their 
origiu  from  the  positive  law,  which  are  otherwise  called  human 
and  arbitrary  laws,  because  they  have  been  established  by  men.^ 
Ulna,  it  is  a  rule  of  the  law  of  nature,  that  a  donation  may  be 
revoked,  because  of  the  ingratitude  of  the  donee ;  and  it  is  a 
rale  of  ^e  positive  law,  that  donations  which  are  to  have  their 
eflect  in  the  lifetime  of  the  donor  and  donee  ought  to  be 
eaioUed. 

IIL 

10.  Which  are  the  NaturtU  Rulet.  —  The  rolee  of  the  law  of 
nature  are  those  which  God  himself  hath  estaUished,  and  which 
he  coaununicates  to  mankind  by  the  light  of  reason.  These  are 
the  laws  which  have  in  them  a  justice  that  cannot  be  changed, 
which  is  the  same  at  all  times  and  In  all  places ;  and  whether 

'  L.  \,D.^Ttg.jmr.; — I.  W,D.d»  Verb,  lign, 

^  L.9,  D.  dijari.  ^jm.t—1-  U,D.AjuM.  tijnr.    Bee  the  devenih  dwpter  of 
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they  are  set  down  in  writing  or  not,  no  hnman  authority  can 
abolish  them,  or  make  any  alteration  in  them.  Tbiu,  the  rale 
which  obliges  the  depositary  to  preserve  and  to  restore  the 
thing  committed  to  his  keeping,  that  which  obliges  one  to  take 
care  of  the  thing  he  has  borrowed,  and  other  niles  of  this  kind, 
are  all  of  them  natural  and  immutable  rules,  which  are  observed 
in  all  places." 

IV. 

11.  Which  are  the  Arbitrary  Rules. —  Arbitrary  rales  are  aU 
those  that  have  been  established  by  men,  and  which  are  such, 
that,  without  oflfending  natural  equity,  they  may  either  [^escribe 
one  thing,  or  a  thing  quite  different  Thus,  for  instance,  it  was 
£ree  for  men  to  establish  or  not  to  establish  the  nse  of  fiefs. 
Thus,  a  longer  or  shorter  term  of  years  might  have  been  fixed 
for  prescriptions ;  and  a  greater  or  lesser  number  of  witnesses  to 
a  testament.  And  this  diversity,  which  is  not  fixed  by  nature, 
makes  these  laws  to  derive  their  authority  irom  the  arbitmy 
regulation  made  by  the  lawgiver  who  has  established  them; 
and  consequently  renders  them  liable  to  changes.'' 

V. 

12.  Another  Division  of  Rules.  —  The  rules  of  law,  whether 
natural  or  arbitrary,  are  of  three  kinds.  Some  of  them  ue 
general,  which  agree  to  all  matters ;  others  are  common  to 
several  matters,  but  not  to  all ;  and  many  are  peculiar  only 
to  one  matter,  and  have  no  relation  to  otiiers.    For  example, 
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that,  in  the  use  and  application  of  the  mleg  of  law,  it  ia  neces- 
Bary  to  discern  in  every  one  its  UiiiiU  and  its  extent. 

VL 

13.  TuTO  Ways  of  abusing  the  Rules. —  All  these  rules  cease 
to  have  their  effect,  not  only  when  they  are  drawn  beyond  their 
limits,  and  applied  to  matters  to  which  they  have  no  manner  of 
relatioD,  but  likewise  when,  in  the  application  of  them  to  the 
matters  to  which  they  belong,  they  are  either  falsely  or  wrong- 
fully applied,  contrary  to  the  true  intent  of  them.  Thos,  the 
rule  for  making  void  all  sales,  in  which  any  one  of  the  par- 
tiei*  1.4  damaged  above  the  half  of  the  just  price,  would  be  ill 
applied  to  a  sale  made  by  way  of  accommodation  in  a  trans- 
action.' 

VIL 

14.  EzcejOions  are  Rules.  —  Exceptions  arc  mles  which  limit 
the  extent  of  other  rules ;  and  they  prescribe  contrary  to  the 
general  rule,  out  of  a  particular  view,  which  renders  eitJier  just 
or  anjust  that  which  the  general  rule,  being  understood  without 
any  manner  of  exception,  would  on  the  contrary  have  rendered 
either  unjust  or  just.  Thus,  for  example,  the  general  rule,  tliat 
we  may  make  all  manner  of  contracts,  is  limited  by  the  rule 
which  forbids  those  that  are  contrary  to  equity  and  good  man- 
nera.  Thos,  tiie  jnohibition  to  alienate  things  that  are  sacred 
is  limited  by  the  rule  which  allows  them  to  be  sold  fta  aecea- 
nty  causes,  certain  formalities  being  observed  in  the  sale^ 

VHL 

15.  2Vo  Sorh  of  Ejxeptwns.  ^  Bxceptions,  aa  well  as  mles, 
are  of  two  kinds.  Some  of  them  are  of  the  law  of  nature,  and 
others  of  the  positive  law ;  as  appears  by  the  examples  in  the 
ibregoing  article,  and  by  all  the  other  exceptions,  every  one  of 
which  may  be  reduced  to  one  or  other  of  these  two  kinds.'' 

Mpki  of  rokt  eomnun  to  nuiij  matten :  —  Contnctu  legom  ox  conrentloDa  acdpi- 
•at    L.l,i  t,D.  depti.   Ai  to  putjcnlar  rnlea,  each  title  hftth  iti  ami.     V.L3,  dd. 

'  L.l,i»/.D.<bng.Jw. 

t  L.  l,D.  d$paet.;^l.  4,  C  di  imd.  d^.;  — {.  T,  j  T,  D.  dt  patt.;  — 16,  Chd. 
a^;— 1  al,  C.dfaentanet.axi.!  —  o.l.\4,HatKt.liocjmwd. 
^  TUi  ii  >  cMMqwoee  of  tbe  preceding  and  ncond  Bntdca  of  thii  eeedoD. 
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16.  Laws  ought  to  be  kmnpn. —  All  laws  ought  either  to  be 
known,  or  at  least  laid  open  to  the  knowledge  of  alt  the  worid, 
in  euch  a  manner,  that  no  one  may  with  impunity  ofTend  against 
them,  under  pretence  of  ignorance.  Thus,  the  natural  mks 
being  truths  that  are  unchangeable,  the  knowledge  of  which  ia 
essential  to  reason,  nobody  can  pretend  ignorance  of  them,  aince 
they  cannot  say  that  they  are  destitute  of  common  reason, 
which  makes  these  rules  known.  But  arbitrary  laws  have  not 
their  effect,  till  the  lawgiver  has  done  all  that  is  possible  to 
make  them  known ;  and  this  is  done  by  the  ways  that  are  com- 
monly practised  for  the  publication  of  these  kinds  of  laws ;  and 
after  they  are  promnlged  in  dne  form,  it  is  presumed  that  they 
are  known  to  every  body,  and  they  oblige  as  well  those  who 
pretend  ignorance  of  them,  as  those  who  know  them.' 

X. 

17.  Two  Sorts  of  Arbitrary  Laws,  Written  Laws  omd  Outomt, 
—~  Arbitrary  rules  are  of  two  sorts.  The  one  is  of  those  that 
have  been  originally  enacted,  written,  and  promnlged,  by  those 
that  had  the  legislative  authority ;  and  such  are,  in  France,  the 
edicts  and  ordinances  of  the  kings.  The  other  is  of  such  laws, 
of  whose  origin  and  first  establishment  there  ia  nothing  appears, 
but  which  are  received  by  universal  approbation,  and  by  the 
constant  use  that  the  people  have  made  of  them  time  out  of 
mind ;  and  these  are  the  laws  or  rules  to  which  we  give  Um 
name  of  customs." 
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tbey  have,  either  by  the  andent  consent  of  the  inhabitants  of  the 
said  provinees,  or  of  the  princes  who  governed  them.' 

I  XII. 

19.  Natural  Laws  regiilate  what  is  Patl,  and  what  is  to  romc. 
—  The  laws  of  nature  being  highly  just,  and  their  authority 
always  the  same,  they  determine  equally  all,  that  is  to  eorae,  and 
bU  that  is  past,  which  remains  undecided." 

XIII. 

20.  Arbitrary  Laws  reg-ulale  only  what  is  to  come. —  Although 
the  justice  of  arbitrary  laws  is  founded  upon  the  public  good, 
and  upon  the  equity  of  the  motives  which  give  rise  to  tbem  ; 
yet  seeing  they  derive  their  authority  only  from  the  power  of 
the  lawgiver,  who  detfrmjnes  us  to  what  he  prc!»cribes,  and 
MMeOiBf  bam  aot  ttuirefieat  tiU  sRcf  tbvf  tan  beoi  maOfi 
temnktvlhe  people  by  pnUkatioii,  tbey  n^dato  e^  wtafe  U 
l»«nCe,uahwre^mtf^todovhfait1wtlip*M*  ' 

!,  XIV. 

atL  'SOmSgk^i^  IkwLmotvtiik  n^Mt  to  m/^iiPcmn^ 
'^bttMnwUA  happen  to  be  depandln^  sod  lafcJded^WtiiB 
&B0  wiHtf  new  teitH  sfe  ensoted,  are  judged  by  Inc!  teMf  of  %^^o 

preceding  laws;  unless,  for  some  particular  reasons,  the  new 
laws  mark  expressly  that  they  shall  take  place  even  in  things 
that  are  past.  Or  that,  without  any  such  expression,  the  new 
lawB  be  8uch  as  ought  to  serve  for  a  rule  to  what  is  past;  as  if 
the  new  laws  serve  only  to  revive  a  former  law,  or  a  rule  of  nat- 
mal  equity,  which  had  been  altered  by  some  abuse ;  or  that  they 

'  Id  enitodiri  opoitet,  quod  moribiu  «t  conanetodme  indncCiun  «at  L.  Si,  D.dt 
(9A.  favManta  coonietiido  pro  lege  non  immcrito  cnscoditor.  Nam  cnm  ipi» 
ItjgM  mOa,  alia  ex  cmua  dob  teneut,  qium  quod  jndicio  popnll  recepts  ■nnt,  merfto 
«t  «>,  qiu»  dne  nUo  acriplo  popnltu  probarit,  tsnebimt  omaei.  Ham  quid  inureit 
Mfiagio popnlns  volantatem  *aun  decUret,  an  rebu  ipsig  et  fociU ?  D.  139,^1, 
D.deUgib.  Tun  condilor  qnam  inlcrpres  Icgnni  loliu  Imperalor  jnsM  euidmabi- 
ntr:  nihi]  hu  lege  derogante  veierig  juris  conditoribus,  quia  «t  eis  boc  tiuyestu  im- 
forialii  perninit.  £.  iJt.  in  Jin.  cad.  dt  kg.  H  etnut.  prin.  Commanii  rdpablica  Bponiio- 
£.  I  «  L  9,  £).  i&  itgOi. 

AMtoo^  ibeu  lait  irordi  be  ipokan  of  laws,  and  not  of  cnitonu,  yet  the;  agrae  to 
CMoma  u  maeh,  or  rather  more,  than  to  laws.  See  the  oniinance  of  Oorln  Vil., 
cf  the  jear  1453,  Art  las,  and  of  Lewit  XII.,  of  the  jear  1510,  Art  49,  for  reducing 

>f  n,  IioL  dt  jitr.  naL  gait,  tl  iM).;—l.  11,  D.  de  jiutit.  et  jw. 
■  £.  T,  C  da  Itgilf. 

10' 
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regulate  questione,  for  the  deciding  of  which  there  was  do  lav 
nor  any  cuatom  in  being.  Thua,  for  instance,  when  the  king 
ordained  that  the  price  of  offices  should  be  diatributed  according 
to  the  order  of  mortgages,  that  law  served  as  a  rule  for  the 
causes  that  were  undecided  in  the  provincee,  where  the;  bad 
no  custom  to  the  contrary,  to  serve  them  as  a  rule.' 

XV. 

22.  Another  Effect  of  New  Laws,  as  to  what  is  Pott. — As  new 
laws  regulate  what  is  to  come,  so  they  may,  as  occasion  requires, 
change  the  consequences  that  former  laws  would  have  had.  Bat 
this  is  always  without  prejudice  to  the  right  that  any  persons 
had  already  acquired.  Thua,  for  example,  before  the  ordinance 
of  Orleans,  one  might  have  made  substitutions  in  several  de- 
grees, without  any  bounds,  and  that  ordinance  did  limit  the  sub- 
stitutions that  should  be  made  thereafter  to  two  degrees  besides 
the  institution.  But  whereas  that  ordinance  did  not  for  the 
future  hinder  the  eifect  of  the  substitutions  which  had  been 
made  before,  the  ordinance  of  Moulins  did  reduce  to  the  fourth 
degree,  besides  the  institution,  the  sabstitutions  which  bad  been 
made  before  the  ordinance  of  Orleans.  And  at  the  same  time, 
it  excepted  tiie  substitutions  of  which  the  right  was  already 
fallen  and  acquired,  although  it  was  beyond  the  fourth  degree.* 

XVL 

23.  0/  the  Time  when  New  Laws  begin  to  be  in  Force, — 
Arbitrary  laws  begin  to  have  their  effect  for  the  time  to  come, 
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xvn. 

24.  Two  Ways  by  which  Laws  are  repealed.  —  Arbitrary  laws, 
whether  they  are  established  by  the  authority  of  a  lawgiver,  or 
by  custom,  may  be  abolished  or  changed  two  ways ;  either  by 
an  express  law,  which  repeals  them,  or  makes  some  alteration  in 
them ;  or  by  a  long  disuse,  w^hich  changes  or  abolishes  them.' 

xvni. 

25.  Several  Effects  of  Laws. —  The  use  and  authority  of  all 
laws,  whether  natural  or  arbitrary,  consists  in  commanding,  for- 
bidding, permitting,  and  punishing." 

XIX. 

26.  Laws  restrain  whatever  is  done  in  Fraud  of  them.  ■ —  Lawa 
restrain  and  punish,  not  only  what  is  evidently  contrary  to  the 
sense  of  their  words,  but  likewise  every  thing  that  ia  directly  or 
indirectly  against  their  intent,  although  it  seem  to  have  nothing 
contrary  to  the  terms  of  the  law,  and  also  every  thing  that  is  done 
in  fraud  of  the  law,  and  to  elude  it,'  Thus,  the  taws  which  forbid 
the  giving  or  bequeathing  any  thing  to  certain  persons  annul 
the  donations  or  bequests  made  to  other  persons  interposed,  that 
they  may  transmit  the  bounty  to  those  who  are  capable  of  re- 
ceiving it  in  their  own  names. 

XX. 
37.  Laws  amml  or  restrain  what  is  done  contrary  to  their 
Prohibition. —  If  a  law  forbids,  either  in  general  to  all  persons, 
«■  in  paiticnlai  to  some  sort  of  persons,  certain  contracts,  or  a 
certain  commerce,  or  contains  otlier  prohibitions,  of  what  kind 
soever;  whatever  shall  be  done  contrary  to  these  prohibitions, 
with  all  its  consequences,  shall  either  be  annulled  or  restrained, 
according  to  the  quality  of  the  prohibition  and  that  of  the  con- 
tnveniion;  and  that  even  although  the  law  make  no  men- 
tion of  tlie  nullity,  and  that  it  leave  the  other  penalties  nndeter- 
mioed." 

'  t  11, Lm. db jW.  not. gid.  tt  em.;—!.  3S,  m/.  D.  di  bgOi. 

•L.7,D.d$U9a>. 

'  L.i,C.dt  Itgib.;  —  !.  39,  D.  md.;  —  l  30,  tod. 

*  L.  S,  C-  th  UgA,  Tbe  l&w  would  be  Tery  imperfect,  if  it  itioiild  not  ainin]  nlurt 
ii  iaat  coatiarj  to  it*  prohiUtknu,  and  if  it  ihoold  let  (ba  contrareDlion  of  Aam  go 
■^anitbed.     0^.t.  I,  t  3;  — v-1.  63,£.d>nt.iup. 
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XXL 


28.  Laws  are  Oetieral,  and  not  made  for  One  Case  or  Otu 
Persont —  Laws  are  never  made  for  one  particnlar  person,  nor 
limited  to  one  single  case ;  but  they  are  made  for  the  common 
good,  and  prescribe,  in  general,  what  is  most  nsefd  in  the  or^ 
nary  occttrrencea  of  baraan  life.* 

XXIL 

29.  Sequel  of  the  foregoinff  Rule.  —  Seeing  the  laws  eminaee, 
in  general,  all  the  cases  to  which  their  intention  may  be  applied, 
they  do  not  express  in  particular  the  several  cases  to  which  they 
may  have  relation.  For  this  particnlar  enumeration,  as  it  is  im- 
possible, so  it  would  be  to  no  purpose.  But  they  comprehend 
in  general  all  the  cases  to  which  their  intention  may  serve  «s  a 
rule.' 

XXIIL 

30.  EquUy  is  the  Universal  Law.  —  If  any  case  conkl  happen 
that  were  not  regulated  by  some  express  and  written  law,  it 
would  have  for  a  law  the  natural  principles  of  equity,  which  u 
the  universal  law  that  extends  to  every  thing.* 


SECTION    II. 

OP   THE   USE   AND    INTERPRETATION    OP   RULES. 
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k  log.     And  this  kind  of  interpretation  is  limited  to  the  irxpression, 
^  tfaat  it  may  be  linown  what  the  law  says.     The  other  is,  when  it 
I'  iuppens  that  the  sense  of  a  law,  how  clear  soever  it  may  appear 
\  in  the  words,  would  lead  us  to  false  consequences,  and  to  dccia- 
iDna  that  would  be  unjust,  if  the  laws  were  indifferently  applied 
to  vvMy  thing  that  is  contained  within  the  expressinu.     For,  in 
this  ease,  the  palpable  injustice  that  would  follow  from  this  ap- 
parent iwnse  obligea  as  to  discover  by  some  kind  of  inleritreta- 
M    tion,  not  what  the  law  says,  but  what  it  means ;  aiid  to  judge 
H-  by  its  meaning  bow  far  it  ought  to  be  extended,  and  what  an- 
^^'tiie  bounds  that  ought  to  be  set  to  its  sense.     And  thia  kind  of 
^•interpretation  depends  always  on  the  temperament  that  some 
H  other  rule  ^vos  to  the  law,  which  we  should  be  in  danger  of  mis- 
f  •ppiyiiigi  if  we  did  not  explain  it.     For  it  is  this  temperament 
that  gives  to  the  said  law  its  use  and  its  verity.     But  this  mat- 
ter will  be  better  understood  by  exampk^.     And  in  order  to 
make  thvm  the  more  useful  for  such  as  have  least  knowledge 
l^nnd  experience,  we  shall  set  down  one  exTimpIu  mo  clear,  thiit 
^Ljt  wUI  convintw  every  body,  at  first  eiglit,  that  we  ought  not 
Htalways  to  take  the  taw  in  the  literal  sense;  and  we  shall  sub- 
Bjoin  another,  In  which  it  will  not  be  so  very  easy  to  discern  this 

^  '•ii.  Eramples.  —  There  is  no  rule  in  law  more  evident  and 
certain  than  this,  that  a  depositary  ought  to  restore  the  thing  de- 
posited to  the  person  who  intrusted  him  with  it,  whenever  he 
shall  please  to  call  for  it;  but  if  the  owner  of  money  deposited 
has  lost  the  o&e  of  his  reason  when  he  calls  for  his  money,  every 
body  mtist  own  that  it  would  be  a  great  injustice  in  the  deposi- 
tary to  ^ve  it  him  back.  For  who  does  not  see,  that  there  is 
another  role  which  forbids  the  giving  to  a  mad  man  a  thing  that 
may  perish  in  his  hands,  or  which  he  may  make  a  bad  use  of, 
and  that  to  restore  it  to  him  would  be  to  do  him  prejudice  ? 
Thus,  it  is  by  this  second  role  that  we  interpret  and  limit  the 
sense  of  the  other. 

33.  This  is  another  most  certain  rule,  that  the  heir  succeeds 
to  the  rights  of  the  deceased ;  but  this  rule  would  be  ill  applied 
to  the  heir  of  a  partner,  who  should  pretend  to  succeed  to  the 
deceased  in  his  quality  of  partner,  for  that  does  not  descend  to 
tiie  heir.  And  this  is  founded  upon  another  rule,  which  requires 
that  partners  should  choose  one  another  reciprocally :  and  by 
ttiia  rule  it  would  be  unjust  that  the  heir  of  a  partner  shonld  be 
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partner,  unless  he  were  approved  ot  by  the  other  partners,  and 
they  likewise  approved  of  by  him.  Thns,  this  second  rale 
obliges  lis  to  interpret  the  sense  of  the  other,  and  to  restrain  it 
And  we  see  in  this  second  example,  that  it  is  not  so  easy  in  it 
as  in  the  first  to  discover  the  principle  npon  which  this  inter|ne- 
taUon  is  grounded,  and  which  gives  to  each  of  these  roles  its 
jnat  effect,  by  limiting  the  sense  of  the  first. 

34.  It  appears  by  these  examples,  and  will  appear  likewise  in 
all  the  others,  where  it  is  necessary  to  interpret  the  sense  of  a 
law,  that  this  interpretation,  which  gives  to  the  law  its  jost  effect, 
is  always  founded  upon  some  other  rule,  wliich  requires  another 
thing  than  what  appeared  to  be  regulated  by  the  sense  of  tie 
law  not  rightly  understood. 

35.  "Hie  Ptew  of  Equity  is  the  First  Way  to  irUerpret  the  Lama. 
—  It  follows  from  this  remark,  that,  for  the  right  understanding 
of  a  rule,  it  is  not  enough  to  apprehend  the  apparent  sense  of 
the  words,  and  to  view  it  by  itself ;  but  it  is  necessary  likewise 
io  consider  if  there  arc  not  other  rules  that  limit  it.  For  it  is 
certain  that,  every  rule  having  its  proper  justice,  which  cannot  be 
contrary  to  that  of  any  other  rule,  each  rule  hath  its  own  justice 
within  its  proper  bounds.  And  it  is  only  the  connection  of  all 
the  rules  together  that  constitutes  their  justice,  and  limits  thrit 
Dse.  Or  rather,  it  is  natural  equity,  which,  being  the  onivetsal 
spirit  of  justice,  makes  all  the  rules,  and  assigns  to  everyone  its 
proper  use.  From  whence  we  must  infer,  that  it  is  the  kno\ri- 
edge  of  this  equity,  and  the  general  view  of  this  spirit  of  the 
laws,  that  is  the  first  foundation  of  the  use  and  pardcnlar  intei^ 
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tabl«,  before  the  arbitrary  law  was  enacted.  Thus,  for  instance, 
it  is  just  and  equitable,  that  he  who  haa  courttwusly  lent  his 
money,  without  taking  a  note  for  il,  should  be  admitted  to  prove 
tiie  loan,  if  he  has  other  proofs  than  a  note  which  he  omitted 
to  take,  and  the  debtor  denies  that  he  borrowed  the  money. 
And  Ihc  same  equity  requires  also  the  same  usage  in  the  other 
kinds  of  covenants.  But  because  it  is  for  the  public  good,  and 
aj^eable  to  equity,  not  to  leave  room  for  tco  great  a  facility  of 
bringing  false  proofs,  and  because  it  ia  sufficient  to  advertise 
those  who  lend,  or  who  make  other  agreements,  to  take  a  note 
in  writing,  the  ordinance  of  Moulins,  and  that  of  1667,  which 
have  forbid  the  proofs  of  covenants  without  writing,  when  they 
exceed  the  sum  of  one  hundred  livres,  have  by  that  regulation 
set  just  bounds  to  the  liberty  of  receiving  proofs  of  covenants. 
And  if  some  proofs  are  received  contrary  to  the  letter  of  that 
ordinance,  as  in  the  case  of  a  necessary  deposit,  such  as  that 
which  is  made  in  the  case  of  fire,  it  is  because  the  intention  of 
the  ordinance  doth  not  extend  to  thid  ease,  where  it  has  been 
necessary  to  make  the  deposit,  and  impossible  to  take  a.  receipt 
in  writing. 

37.  Anol/ter  Example. —  Thus,  for  another  instance  of  the 
t  of  the  will  of  the  lawgiver,  in  what  relates  to  the  interpre- 
itjon  of  arbitrary  laws  by  natural  equity,  the  same  equity  re- 
qiures,  that  a  buyer  should  not  take  any  advantage  of  the  neces- 
sity of  a  seller,  to  purchase  a  thing  at  too  low  a  price.  And 
upon  this  principle,  it  would  seem  to  be  just  to  annul  all  sales 
in  which  the  price  falls  short  of  the  true  value  of  the  thing,  either 
8  third  or  fourth  part,  or  even  less,  according  to  the  circam- 
stancea.  But  the  inconveniences  that  would  attend  the  making 
void  all  sales  in  which  the  parties  should  be  found  to  sustain 
such  damages,  gave  occasion  to  a  law,  which  restrains  the  liber- 
tf  of  annulling  sales  on  account  of  the  lowness  of  the  price  to 
the  sales  of  immovables,  in  which  the  damage  sustained  should 
exceed  the  half  of  the  just  value  of  the  thing  sold.  And  this 
law  puts  a  stop  to  all  other  use  and  all  other  application  of 
eqnity,  as  to  any  damage  sustained  in  the  price  of  any  thing 
sold. 

3S.  Several  Views  necessary  for  the  LUerpretiUum  of  Laws.  — 
In  order  to  make  a  right  use  of  this  fundamental  principle  for 
the  interpretation  of  laws,  which  is  equity,  it  is  not  enough  to 
obserre  in  each  rule  what  the  light  of  reason  finds  to  be  eqoita- 
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ble  in  its  expression,  and  in  the  extent  which  it  Beems  to  hsn; 
but  we  must  join  to  this  a  general  view  of  nniversal  equity,  thai 
we  may  discern  in  the  cases  which  are  to  be  legnlated,  whethes 
there  are  not  other  rules  that  demand  a  justice  altogether  cUficr- 
ent,  to  the  end  wc  may  not  pervert  any  rule  from  its  trne  use, 
and  that  we  may  apply  to  the  matters  of  fact,  and  to  theor  cii- 
comstances,  the  rules  that  agree  to  them.  And  if  they  are  nat- 
ural laws,  we  are  to  reconcile  them  by  the  extent  and  limits  of 
their  truth ;  or  if  they  are  arbitrary  laws,  we  are  to  fix  tbeiT 
equity  by  the  intention  of  the  law^ver. 

39.  The  reader  must  take  heed  Uiat  he  do  not  confoand  these 
kinds  of  interpreting  laws,  which  we  have  been  just  now  speak- 
ing of,  with  those  interpretations  that  are  reserved  to  the  sovei^ 
eign,  of  which  mention  shall  be  made  in  the  twelfth  article  of 
this  section.  And  it  will  be  easy  to  perceive  the  difference  be- 
tween these  two  kinds  of  interpretations,  by  the  roles  vhick 
BhaU  be  explained  in  this  section. 

Art.  L 

40.  The  Spirit  of  Laws.  —  AH  rules,  whether  natural  or  aiU- 
trary,  have  their  use,  such  as  it  is  assigned  to  every  one  of  them 
by  universal  justice,  which  is  the  spirit  of  them  aU.  Thus,  the 
application  of  the  laws  is  to  be  made,  by  discerning  what  it  is 
that  this  spirit  demands ;  which  in  natural  laws  is  equity ;  and 
in  arbitraiy  laws  Is  the  intention  of  the  lawgiver.  And  it  is  in 
this  discerning  faculty  that  the  science  of  the  law  does  duefiy 
consist* 
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sequence  contrary  to  eqnity,  if  the  lender  wrrc  allowed  to  take 
back  tlie  thing  lent  during  the  time  that  the  borrower  ia  actu- 
ally employing  it  to  thn  use  for  which  he  borrowed  it,  and  from 
Rvtiencc  it  cannot  be  taken  without  eome  damage  to  tlic  borrower. 
J'or  this  rule  ceaeca  to  take  place  in  this  case,  because  of  another 
ruie,  which  requires  that  the  lender  should  suffer  the  borrower  to 
reap  the  advantage  of  the  favor  he  bestows  on  him,  and  tJiat  he 
ought  not  to  turn  his  kindness  into  an  injury.*' 

m. 


fea^^lB^lMlag  ^plkd  to  a  oMe  vfakih  it  lAenu  to  inflhid^  Ikv* 
MImn  m'— Bgnanai  oHikaij  to  tiw  bttaatkni  of  Un  faargm^ 
ttB  nb  o«|^  aoi  to  be  flKtoDdsd  to  tbttt  MM.  This,  &>  «p 
«qAi^  «»  MflEiiMM  if  MmUh,  vfakk  wwols  todUfaratlyd 
iJilll  iHiil  fartoewBirt<rf|riblicatioii,i>afcwiHpeitffiiig<h» 
^■MM  wMnfaetto  lAom  tiny  ue  to  be  itdl,  does  not  ntkhi 
Am  Moh-WUh  mpest  to  As  neeotor  wbo  is  bonlmed  witk  tbe 
^  •(  beeuue  tiie  oieeiitorwu  oUiged  by  «notlMrnil»to 
noflt  to  btmade^u  being  dwiged^ritii  Oaeae* 
mmm^X^'^am  ihfoMmm  of  the  tetatot;  ud  he  oogU  not  to 
nap  VBf  benefit  \if  Us  own  n^^igentje,  or  his  diahontssty.* 

IV. 

43.  Of  the  Rigor  of  the  Law.  —  We  must  not  take  for  injus- 
tices contniy  to  equity,  oi  to  the  intention  of  the  lawgiver,  those 
decisions  which  seem  to  have  some  hardship  in  them,  which  is 
called  the  rigor  of  the  law,  when  it  is  evident  that  that  rigor  ia 
essential  to  the  law  from  which  it  flows,  and  that  no  temperament 
can  be  applied  to  the  said  law  without  annulling  it.  Tbns,  for  ex- 
ample, if  a  testator,  having  indited  his  testament,  and  having  read 
it  over  in  the  presence  of  witnesses,  takes  the  pen  in  his  band  to 
■ign  it,  and  dies  in  tiie  very  instant ;  or  if  after  tiie  testator  has 
ngned  it,  he  fcH'gets  to  get  it  signed  by  one  of  the  witnesses ;  or 
if  there  is  wanting  to  the  testament  any  one  of  tbe  fonnalitaes 

^  L.ita,D.ikng.jv.;—l.Vi,aod.!—Ln,S^D-d»cemmod.  Seeut  1  of  HCt 
3,  «r  tb«  Icon  of  7%np  &>  i«  rMtorsJ  m  ^wcu; 

'  L.\3,  S  %  D.  Je  trati.  (vt.    See  ttw  ordinance  of  J&bZdu,  Mt.  ST,  «nd  tlut  of 
BiMj  n.  in  Ae  jew  1953,  uti\  —  ii.L\%^i,C.dt  adjf.  prie. 
VOL.  I.  11 
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required  by  law  or  hy  cnstom ;  this  testament  wiD  be  absoloteif 
null,  whatever  certainty  we  may  have  of  the  will  of  the  teatator, 
and  however  favorable  the  contents  of  his  testament  may  be;  bfr 
cause  these  formalities  arc  the  only  way  which  the  law  allows  of 
for  proving  the  will  of  a  testator.  Thus  the  rigoi  which  annuls  all 
testaments,  in  which  the  formalities  required  by  law  are  uraotiii^ 
is  essential  to  those  very  laws ;  and  to  mitigate  the  rigor  o  f  tbem 
would  be  to  annul  them  quite.'* 


44.  The  MUi^atwn  of  the  Rigor  of  the  Law. —  If  the  hardship 
or  rigor  of  a  law  be  not  a  necessary  consequence  of  the  law,  and 
inseparable  from  it,  but  the  law  may  have  its  effect  by  an  in- 
terpretation which  mitigates  the  said  rigor,  and  by  some  tempoa* 
ment,  which  equity,  that  is,  the  spirit  of  the  law,  requires ;  we 
must  in  this  case  prefer  equity  to  the  rigor  which  the  letter  of  the 
law  seems  to  demand,  and  follow  rather  the  spirit  and  intendment 
of  the  law,  than  the  strict  and  rigid  way  of  interpreting  it.*  Thn^ 
in  the  case  of  a  testator,  who  devises  his  estate  in  this  manner, 
that  if  his  wife,  whom  he  leaves  big  with  child,  be  brought  to  bed 
of  a  son,  he  shall  have  two  thirds  of  his  estate,  and  his  wife  one 
third ;  and  if  the  child  in  the  mother's  womb  happen  to  be  « 
daughter,  the  mother  and  the  daughter  shall  divide  the  estate 
equally  between  them ;  if  the  mother  happens  to  bring  forth  both 
a  son  and  a  daughter,  the  rigor  of  the  law  seems  to  exclude  the 
mother,  because  she  is  not  called  to  any  part  of  the  Buccession,  iu 
the  case  that  has  happened.     However,  the  fatlier  having  declared 
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B  son  die  at  the  same  time,  as  in  a  fight,  so  that  it  is  not  possible 
to  know  which  of  them  survives  the  other ;  and  if  the  widow, 
tnoUi<;r  to  the  sod,  claims  against  the  heirs  of  the  father  that  part 
of  the  father's  estate  which  would  have  fallen  tu  the  son  if  it  were 
certain  that  he  had  ontlived  hJs  father ;  the  rigor  of  the  law  would, 
in  thia  case,  exclude  the  mother,  because,  the  father  and  the  son 
having  died  at  the  same  time,  and  there  being  no  evidence  that 
the  son  was  the  longest  liver,  he  cannot  be  said  to  have  succeeded 
aa  heir  to  his  father.  And  so  the  estate  of  the  father  would  go  to 
his  own  heirs,  and  not  to  the  heirs  of  the  son.  But  equity  re- 
quires, that  in  this  doubt  it  should  be  presumed,  in  favor  of  the 
mother,  that  it  was  the  father  who  died  tirst  And  this  is  likewise 
the  natural  order.^ 

VL 
45.  When  we  ought  to  follow  either  Equity  or  the  Rigor  of  (lie 
Law.  —  It  followB  from  the  foregoing  ndes,  that  we  cannot  lay  it 
down  as  a  general  rule,  either  that  the  rigor  of  the  law  ought  to  be 
always  followed,  contrary  to  the  temperament  of  equity,  or  that  it 
ought  always  to  yield  to  equity.  But  this  rigor  becomes  aa  in- 
jostioe,  in  the  cases  in  which  the  law  will  admit  of  an  equitable 
interpretation ;  and  it  is,  on  the  contrary,  a  just  rule,  in  the  cases 
where  anch  an  interpretation  would  destroy  the  law.**  Thus,  the 
word  rigor  of  the  law  is  taken  either  for  a  hardship  that  is  unjust 
aod  odious,  and  no  ways  conformable  to  the  spirit  of  the  laws,  or 
for  a  role  that  is  infiexible,  but  which  has  nevertheless  its  justice. 
And  we  must  be  careful  never '  to  confound  the  use  of  these  two 
ideas ;  but  we  ought  to  make  a  right  dlscenunent,  and  to  apply 
citbar  the  just  severity,  or  the  temperament  of  equity,  according 
to  the  pfeceding  roles,  and  those  which  follow. 

VIL 

4ft.  Weartfiotat  Liberty  to  follow  indifferently  either  the  Rigor 

of  the  Law,  or  Equity.  —  It  is  never  free  and  indifferent  for  us  to 

choose  either  the  rigor  of  the  law,  or  equity,  so  aa  to  be  at  liberty 

in  one  and  the  same  case  to  apply  either  ^e  one  or  the  other  in- 

t  L.»,Sl,D.denb.iUb.  It  !i  to  b«  mntrked,  u  to  thii  MCOnd  tiututce,  that  It 
a  to  ba  nderrtood  onlj  of  inch  ntktes  u  motlien  hkve  ft  right  to  tneoeed  to,  pnr- 
«WM  10  tha  ordiaancB  of  darirn  IX,  commoni  j  called  the  Edict  of  Mothen. 

*  nit  anid*  ia  a  coniegnenee  of  tba  foi^oing  roka. 


IM 
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difierently,  and  without  injastice.  Bnt  in  every  fact  we  moBt  d» 
termine  otuselves  either  to  the  one  or  to  the  other,  according  to 
the  ciicnmstancea,  and  to  what  the  spirit  of  the  law  requiiea. 
Thaa,  we  moat  judge  according  to  the  rigor  of  the  law,  if  the  lav 
admits  of  no  mitigation;  or  according  to  the  temperameat  of 
equity,  if  the  law  will  bear  it' 

VIII. 

47.  1%e  Rigor  of  the  Law,  token  U  U  necessary  to  be  foBowei, 
bath  its  Equity.  —  Although  the  rigor  of  the  law  seenu  to  be  d» 
tinct  from  equity,  and  to  be  even  opposite  to  it,  it  is  nerertbeleii 
true,  that,  in  the  cases  in  which  this  rigor  ought  to  be  followed, 
another  view  of  equity  makes  it  just.  And  as  it  never  happew 
that  what  ia  equitable  is  contrary  to  justice,  ao  likewise  it  never 
happens  that  what  ia  just  is  contrary  to  equity.  Thus,  in  tJie  ex- 
ample of  the  fourth  article,  it  ia  juat  to  annul  the  testament  in 
which  the  formalities  required  by  law  are  wanting ;  becattse  an  act 
of  such  consequence  ought  to  be  accompanied  with  serioius  dp- 
cumstancea,  and  sure  proofa  of  ita  truth.  And  thia  juatice  hath  iti 
equity  in  the  public  good,  and  in  the  interest  which  even  testatoia 
themaelvea  have,  especially  such  a«  are  sick,  that  that  may  not  be 
easily  taken  for  their  will  which  it  is  not  very  certain  that  ikiej 
have  declared  so  to  be.' 

IX 

48.  Interpretation  of  Obscurities  and  AmbigvUies  in  a  Law.  — 
The  obacmities,  ambiguities,  and  <»ther  defects  of  expression  which 


TIT.  t.  SEC.  II.]  RULES    Or    L.IW    IN    GCNEItAL.  129 

X. 

49.  A  Law  to  be  interpreted  by  its  Motiven,  and  tlte  Tenor  of  it 
—  For  nnderstandiug  aright  the  sense  of  a  law,  we  ought  to  con- 
sider well  all  the  words  of  it  and  its  preamble,  if  there  be  any,  that 
we  may  judge  of  lie  meaning  of  the  law  hy  its  motives,  and  by 
the  whole  teiior  of  what  it  prescribes  ;  and  not  to  limit  ita  sense  to 
what  may  appear  dilferent  Irom  its  intention,  either  in  one  part  of 
the  law  taken  separately,  or  by  a  defect  in  the  expression.  But 
wc  must  prefer  to  this  foreign  sense  of  a  defective  expression,  that 
which  appears  otherwise  to  be  evident  by  the  spirit  of  the  whole 
luw.  Thus,  it  is  to  transgress  against  the  rules  and  spirit  of 
laws,  to  make  use,  either  in  giving  of  judgment  or  counsel,  of 
any  one  part  of  a  law  taken  separately  from  the  rest,  and  wrest- 
ed to  another  sense  than  what  it  has  when  it  ia  united  to  the 
whole." 

50.  £fow  an  OmisxUm  in  a  Law  may  be  supplied. —  If  there  ha[^ 
pens  to  be  omitted  in  a  law  any  thing  that  is  essentinl  1^  it,  or 
thai  is  a  necessary  consr-qucnce  of  its  dispoaition,  and  that  tends 
lo  ^ve  to  the  law  its  entire  effect,  according  to  its  motive ;  we 
may  in  this  case  supply  what  is  wanting  in  the  expression,  and 
extend  the  disposition  of  the  law  to  what  is  included  within  ita 
inteotioiit  althoogh  not  expressed  in  the  wtnds." 

XIL 

51.  £•  what  Cases  we  must  have  Recourse  to  the  Prince  for  the 
hterpretation  of  a  Law.  —  If  the  words  of  a  law  express  cleariy  the 
■ense  and  intention  of  the  law,  we  most  hold  to  that.  But  if  the 
line  jiense  of  the  law  cannot  be  sufficiently  nnderstood  by  the  in- 
tnpietatioiu  that  may  be  made  of  it,  according  to  the  rules  that 
have  been  just  now  explained,  or,  the  sense  of  the  law  being 
dear,  there  arise  from  it  inconveniences  to  the  public  good;  we 
mnst  in  this  case  have  recourse  to  the  prince,  to  leam  of  him  hia 
intentioD,  as  to  what  is  liable  to  interpretation,  esplanation,  or  miti- 

■  L.U,D.ilelegA.;~L6,  f  1,  D.divtrb.n^.,-^l.  13,  ii,D.dteraa.ba.  Soe  the 
ynadjag  HrtidM.     Sao,  npon  tha  woid  prtamble,  the  I34tb  Uw,  f  I,  i>.  cb  oai.  all. 

*  £.  13,  D.Jetttiai.;  —  L  11,  D.  cb  prtacr.  Mrt.;  — I.  IT,  C.  is  txcui.  bU.;~l  T, 
i»,D.dtjmid.     SwintUi  Mction  Ihe Slit, 3ad,MidS3ilHtidM, which  MTve  m  ex- 

(BplM  C]f  tfab. 

u- 
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gation;  whether  it  be  for  nnderstanding  the  law,  oi  mitigatiiig  iti 
aeverity.P 

XIIL 

52.  We  mast  fallow  the  Law,  although  its  Motive  be  unknown.— 
If,  the  true  meaning  of  a  law  being  well  known,  although  ve  are 
ignorant  of  its  motive,  there  seems  to  arise  &om  it  some  incoDveo- 
iencc  that  cannot  be  avoided  hy  a  reasonable  interptetation,  we 
must  presume  that  the  law  has  nevertheless  its  nsefnlness,  and  ita 
equity,  founded  upon  some  view  of  the  public  good,  which  oogfat 
to  make  us  prefer  the  sense  and  authoril^  of  the  law  to  the  reawn- 
ings  that  may  be  brought  against  it.  For,  otherwise,  many  laws 
very  useful  and  well  established  would  be  overthrown,  either  by 
some  other  views  of  equity,  or  by  subtilty  of  leasoning.^ 

XIV. 

53.  Laws  which  are  favorably  extended.  —  The  laws  which  are 
in  favor  of  that  which  the  public  good,  humanity,  religion,  the 
liberty  of  making  contracts  and  testaments,  and  other  such  like 
motives  render  favorable,  and  those  which  are  made  in  favor  of 
any  persons,  are  to  be  interpreted  in  as  large  an  extent  aa  the 
favor  of  these  motives,  joined  with  eqnity,  is  able  to  give  them; 
and  they  ought  not  to  be  interpreted  strictly,  nor  applied  in  snch 
a  manner  as  to  be  turned  to  the  prejudice  of  those  penons  in 
whose  favor  they  were  made.' 
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XV. 

M.  Laws  whir.h  are  rentrained. —  The  laws  which  TC3tra.iii  our 
natural  liberty,  such  us  those  that  forbid  any  tiling  that  is  not  in 
it,-«'lf  uitlawful,  or  which  derogate  in  any  other  manner  from  the 
gr^ncral  law ;  thu  laws  which  intiict  punishments  for  crimes  and 
otTencea,  or  peualLics  iii  civil  matters;  those  which  prescribe  cer- 
tain formalities ;  the  laws  which  ap[>eax  to  have  any  hardship  in 
them ;  those  which  permit  disinheriting,  and  others  the  like,  are  to 
be  interpreted  in  sueh  a  manner  as  not  to  be  applied,  beyond  what 
i»  rlearly  expressed  in  the  law,  to  any  consequences  to  which  the 
law«  do  not  extend.     And,  on  the  contrary,  we  ought  to  give  to 

UBsb  taW9  all  the  temperament  of  equity  and  humanity  that  they 

PpB  capable  of.* 

■■■  '  XVL 

8&  Idi^wkkkmem4iobetxUmUdhe99i»AitluttkeirWor4» 

Mymifr  mtmtifM.  —  K  any  Iswor  oottom  haf^wna  to  be  estd)* 

iAad  i^OB  ptutualar  ooMidentioiu,  conlnry  to  other  iuIm,  or  to 

ttvgOMnl  Ww,  it  oo^  not  to  be  drawn  to  any  oooMqaeowe  be> 

jMiiitlw<Nn»liriiw>l  the  wcnia  erf  the  law  mai^  espniriy.    Ttan, 

:    ttil-.MidfanMWvUcib  fortndi  the  leceiving  pnxif  of  oontnetB  «ii> 

I    «Miiii«th*^«lMof.«a9btiodndfima,andtheiiioo{of&otidi^ 

fatvt  from  what  appears  to  have  been  agreed  on,  does  not  extend 

to  iictxi  of  another  nature,  where  a  contract  does  not  come  into 

(pieation.* 

XVIL 
56.  IV  Grouts  of  Princes  are  favorably  interpreted.  —  The 
hTOTS  and  grants  of  princes  are  to  be  favorably  interpreted,  and 
ought  to  have  all  the  reasonable  extent  that  the  presumption  of 
the  liberality  that  ie  natural  to  princes  can  give  them ;  provided 
that  they  are  not  extended  in  such  a  manner  as  to  cause  prejndice 
to  other  peraons.* 

•  Tba  1«  k  coaMqneiKe  of  flie  preeedhig  rnlei.  L.  ta,  D.  depan-i—L  IBS,  f  utt. 
D.  A  Tts.jw.:—L  11,  D.  dipoai.;  —  nd.l.  Si,  tad.;  — L  19,  D.  dtm.  tpM.;  — 
tlO,f  I,  Adcr^  dub.;  — I.  U,  D.  dt  Ugib.,-~l.  24,  D.  de  pign.  Althoagh  the  ex- 
n>fie  of  Oii  aUre  b«  qooted  in  tJlis Uw  10,  \  I,  D.dtreb.  dub, npou  the  lobjecC  of 
tnfmra^,  70!  it  nuj  be  alM  ipplied  bera. 

'  L.l4\,D.dtng.JKr.;  —  Lu,D  debgS>.;  —  v.la9,aod. 

•  L.i.D.deamM.priiK^-1  —  l-  i,  i  1^  D.  m  gidd  im  hto  pM.  Jlat:  —  v.la,C.dt 
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XVIII. 

57.  Laws  are  interpreted  one  by  another.  —  If  the  laws  in  winch 
there  ia  aome  doubt,  or  other  difficulty,  have  any  relation  to  otbei 
laws  which  may  help  to  clear  up  their  sense,  we  mnst  prefer  to  all 
other  interpretations  that  which  they  may  have  from  the  otba 
laws.  Thus,  when  new  laws  have  reference  to  old  ones,  or  to 
ancient  customs,  or  ancient  laws  to  modern  ones,  they  are  inter- 
preted one  by  the  other,  according  to  theii  common  intention,  in 
so  far  as  the  latter  laws  have  not  abrogated  the  former.' 

XIX. 

58.  Laws  are  interpreted  by  the  Practice.  —  If  the  difficnltiet 
which  may  happen  in  the  interpretation  of  a  law,  or  custom,  are 
explained  by  an  ancient  usage,  which  has  jixed  the  sense  of  the 
law,  and  which  is  confirmed  by  a  constant  aeries  of  uniform  de- 
crees, we  must  stick  to  the  sense  declared  by  the  constant  practice, 
which  is  the  beet  interpreter  of  Iaws7 

XX. 

59.  In  what  Cases  the  Customs  of  Nexghboarin^  Places,  and  of  Ike 
Chief  Towns,  serve  as  Rules  to  the  other  Places. —  If  any  provinces 
or  other  places  want  certain  rules  for  solving  difficulties  in  matten 
that  are  there  in  use,  and  the  said  difficulties  are  not  regulated  by 
the  law  of  nature,  or  by  any  written  law,  but  depend  on  cnstom 
and  use,  they  ought  in  this  case  to  regulate  themselves  by  the  prin- 
ciples that  foUow  from  the  customs  of  those  very  places.  And  if 
that  does  not  determine  the  difficulty,  they  ought  to  follow  what 
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mnnity  of  goods,  and  other  matters  of  the  like  nahwe.  Thufl, 
ju<iges  l>i;ing  established  to  administer  justice,  their  authority  ex- 
tend.^  to  every  thing  that  ie  neccHsary  for  the  exercise  of  theii  func- 
tions-, such  as  the  right  of  inflicting  penalties  on  those  who  con- 
travene the  orders  of  justice ;  and  it  is  the  same  thing  aa  to  all  the 
^  other  coneequcnccs  of  their  ministry.* 

'  XXIL 

61.  Tke  LaiBs  which  permit  any  Thirtg^  are  extended  frvm  Mare 
to  Lesi.  —  In  the  laws  which  permit  any  thing,  we  draw  tho 
consequence  from  the  greater  to  the  lesser.  Thus,  those  who 
have  a  right  to  give  away  their  goods  for  nothing,  have  much 
more  a  right  to  sell  them.  And,  in  lilse  manner,  those  who  have  a 
right  to  appoint  executors  by  a  testament,  have  with  much  greater 
KflLSon  a  right  to  bequeathe  particular  legacies.*' 

XXIIL 

62.  The  Lawn  irhtch  forbid  extend  from  the  Lesser  to  the  Oreater. 
—  In  the  laws  which  forbid  any  thing,  we  draw  the  consequence 
from  the  lesser  to  the  greater.  Thus,  prodigals,  who  are  not  al- 
lowed  to  have  the  management  of  their  own  estate,  are  with  much 
greater  reason  rendered  incapable  of  alienating  it  Thus,  those 
who  are  declared  to  be  unworthy  of  some  office,  or  some  honor, 
are  much  more  unworthy  of  a  greater  office,  and  of  a  more  con- 
ndemble  honor." 

XXIV. 

63.  A»  Exception  to  the  two  preceding  Rules.  —  This  extension 
of  laws  from  the  lesser  to  the  greater,  and  &om  the  greater  to  the 
leaser,  is  limited  to  the  things  which  are  of  the  same  kind  with 
those  that  are  mentioned  in  the  law,  or  which  are  such  that  its 
motive  ought  to  be  extended  to  them,  as  in  tJie  examples  of  the 
Cnegoin^  articles.'  But  we  must  not  draw  the  consequence  either 
from  Ae  greater  to  the  lesser,  or  from  the  lesser  to  the  greater, 
when  they  are  things  of  a  difibrent  land,  or  such  as  the  spirit  of 

■£.9,fB,ai/Z).  d*  ajm*  agum  pbaiia  anead.;  —  l.  7,  f  S,  D.  ib  juritd.;  — 

*  £.  n,D.  dt  ng.  }w.;—l  IM,  tod.;  — I.  S8,  eod.    See  the  two  foUowing  artklea. 
'  L.A,D.de  MTUIonb.;— 1.7,  $  ■&.  D.  dt  mterd-H  rdfg.;  —  l  G,  D.  dt  trv.  expat. 

Bm  die  fitflowing  article. 

*  L.U0,D.d>ns.jm:i  —  l.\t6,nd.;  —  H,D.difimdi>dal. 
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the  law  is  not  applicable  to.*  Thus,  the  law  which  pemuta  pei* 
sons  who  have  attained  to  the  years  of  marriage,  although  minon, 
to  bind  themselves  by  contracts  of  marriage,  and  to  engage  tbdi 
estates  for  the  peiformance  of  the  covenants  that  are  conaeqaenoes 
of  the  marriage,  would  be  wrongfully  applied  to  other  aorta  oS 
contracts,  although  of  less  importance.  Thus,  the  liberty  wfaick 
an  adult  person  has  in  his  minority,  to  divide  his  whole  estate  bj 
will,  would  not  be  rightly  extended  to  the  liberty  of  making  over 
any  part  of  It  by  a  deed  of  gift  that  should  take  effect  in  bis  life- 
time.  Thus,  the  power  which  belongs  to  a  lord  of  a  manor,  who 
has  a  royalty,  or  ample  jurisdiction  for  the  administration  of  juatioe 
within  his  own  lordship,  by  a  special  grant  of  the  sovereign,  would 
be  wrongfully  applied  to  such  as  have  grants  only  of  an  inferin 
jurisdiction,  and  in  causes  of  lesser  moment  Thus,  it  would  be 
improper  to  extend  the  power  of  the  highest  judicial  tribunal  to  ft 
court  of  subordinate  or  inferior  jurisdiction.  Thus,  the  laws  which 
brand  persons  with  infamy  would  not  be  rightly  extended  to  the 
confiscation  of  goods,  although  honor  is  mnch  more  valuable  thaa 
any  goods. 

XXV. 

64.  Tacit  ProkUiitions.  —  If  any  law  sbonld  pat  a  stop  to  the 
inquiry  into  any  abuse,  by  pardoning  it  for  tlie  time  put^  thia 
would  be  in  elfect  to  forbid  it  for  the  time  to  come.' 
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a  right  cornea  to  any  person  by  the  dJspoRitioii  of  a  law,  this  right 
is  acquired  by  the  elTfct  of  the  law,  whether  the  person  knows  or 
docs  not  know  the  law ;  and  likewise  whether  he  knows  or  is  ig- 
norant iif  the  fact  on  which  depends  tlie  right  which  the  law  gives 
him.  Thu8,  the  creditor  whose  debtor  happens  to  die  acquires  a 
right  against  the  heii,  or  executor,  although  he  knows  nothing  of 
the  death  of  his  debtor,  and  even  although  he  is  ignorant  that  the 
law  bindd  the  heirs,  or  executors,  or  administiatora,  for  the  payment 
of  the  debts  of  the  persons  to  whom  they  succeed.  Thus,  the  son 
is  heir  to  hia  father,  although  he  is  ignorant  of  his  right  to  succeed, 
and  knows  nothing  of  the  death  of  his  father.  And  it  is  a  conse- 
qui-n(^^  of  this  rule,  that  the  rights  of  this  nature,  wliieh  persons 
acquire  by  the  effect  of  the  law,  pass  to  their  lieirs,  executors,  or 
acbnnislntnB,  if  they  themselves  happen  to  die  before  they  have 
ttwd  or  kaoini  tbeirri{^it* 

XXVIL 
6&  Baw  One  M^y  renoiMce  a  Bight  acquired  bjf  a  Law.—'h  ia 
fiee  ft*  penoiM  that  ara  capable  of  luing  theii  rights,  to  renonnce 
•what  the  laws  have  established  in  their  favor.  Thus,  one  that  is 
of  age,  and  tmder  no  incapad^,  snch  as  madness,  or  interdiction, 
may  lenomwe  a  anceeasion  which  falls  to  him  by  law.  Thns,  pei> 
aoBs  who  have  privileges  granted  them,  either  by  law  or  by  pap- 
ticular  favor,  are  at  liberty  not  to  make  use  of^  them."  But  this 
hberty  of  renouncing  one's  right  does  not  extend  to  the  cases  in 
which  third  persons  have  an  interest,  nor  to  those  where  the  re- 

t  £.  tjL  C.  dt  hand,  ad.; —  \  3,  mat.  perijant  pert.  nob.  acq.;  —  I.  IB,  C.iUjur.  dtlSier.; 

~a.LS,D.npanliartd.pii.;  —  t.ao,  ke.D.de  aaj.vd  om.lntT.i  —  d.  I.  il,tltit.ih 

toMr.  ia  poii.  mit.;  —  L  6,  C,  dt  impub  A  al.  niict. ;  —  I.  £>,  D.  ti  pan  har.  pel. ;  —  d.  L 

Sl;  —  l.30,S  i,D.dtacq.vdDni.liar.;  —  t.3.  §  10,  D.  de  lait  el  leg.;  — v.  I.  un.  C.de 

Va  fH  ante  ap.  tab.    We  ue  to  andersund  this  rtile  in  the  manner  that  it  is  ezpresied, 

of  liglitB  acquired  b;  the  diipoiitioit  of  n  law,  and  not  in  geDeial  of  what  is  acquired  hj 

iMhtr  vaji,  irtiicli  the  laws  aatboriie  ;  aa  when  a  legacj  is  acquired  bj  the  will  of  t, 

tmsox.    Oo  thk  rule  depends  that  other  which  is  received  in  the  customi  of  France, 

iat  death  pnts  the  living  into  poueeiion ;  which  signifies,  that  the  heirs  of  blood  acquire 

I      Abi  li^it  to  the  inccMsion,  although  they  be  ignorant  of  the  death  of  him  Co  whom 

Aejoeeeed;  because  it  ii  the  law  that  e^ls  them  to  the  sacceesioa.    But  legatees,  and 

oceolors  <d  teatanieiits,  being  called  onlj  bj  the  will  of  the  testator,  and  not  bj  (he  law, 

!       Ikdt  ri^t  ii  sot  d>e  ume ;  which  difference  shall  be  explained  in  its  proper  place,  when 

1       «•  CODW  to  mat  of  mcoeMioDi.     V.l.  \,  C.  de  loMquianleap.  I<^. 

'         ^L.il,a  A  tfite.  elder.;  —  I.  S9,  C.  de  pact. ;  —  I  46,  D.  de  pact. ;  —  v.  I.  4,  f  4, 

Ti-nifHteai^l  —  I.  S,  D.  detnBaact.;  —  l.  IS,  D.amm.  prod.    See  the  next  article,  and 

teweaud  ani^  of  the  fonrth  aection  of  the  Vieu  of  Cnnttonle. 
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nonncing  of  one's  right  would  be  coDtrery  to   equity,  or  good 
manners,  or  prohibited  by  some  law. 

XXVIIL 

67.  The  Dispositions  of  particular  Pertons  eamot  hinder  Ae 
Effect  of  the  Law. —  The  laws  have  their  effect  independently 
of  the  w^ill  of  particular  persons.  And  no  person  can  hinder, 
either  by  contractji,  or  by  testament,  or  otherwise,  the  laws  from 
regulating  what  concerns  such  things.  ThtiB,  a  testator  cannot 
hinder,  by  any  precaution  whatever,  the  laws  from  having  theii 
etfect  against  any  disposition  he  may  make  in  his  testameot  con- 
trary to  law.  Thus,  contracts  that  are  made  against  law  have  do 
manner  of  effect' 

XXIX. 

68.  Discernment  necessary  for  the  Right  Use  of  the  Bmies. — 
From  all  the  rules  which  have  been  explained  under  this  title,  wb 
may  infer  this  as  a  last  rule;  that  there  is  great  danger  of  mi*- 
applying  the  rules  of  law,  if  we  have  not  a  very  ample  knowledge 
of  all  the  particular  rules,  and  of  the  several  views  that  are  necei- 
sary  for  interpreting  and  applying  them  aright' 


r 
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of  nature  establishes  among  all  men,*  yet  they  distinguish  per- 
sons by  certain  qualities,  which  have  a  paiticojai  relation  to  the 
matters  of  the  civil  law,  aud  which  make  that  which  is  called  the 
gtiUe  of  persons.  These  are  the  quaUties  which  are  treated  of  in 
the  Roman  taw,  under  the  title  De  Stalu  SbmiattTn.  But  we  do 
not  liiid  either  in  this  title,  or  in  any  other,  what  it  is  that  prop- 
erly makes  the  state  of  persons.  We  see  only  that  there  are  dif- 
ferent qualities,  such  as  those  of  being  a  freeman,  and  a  slave,  a 
Dither,  and  a  son ;  and  other  qualities,  which  are  said  to  maiie  the 
Eitate  of  persons.  But  we  do  not  there  find  any  thing  that  points 
out  to  us  what  is  common  to  all  these  qualities,  wliich  might  help 
us  to  conceive  a  just  and  precise  idea  of  the  character  necessary  to 
a  quality,  so  as  to  be  able  to  say  tliat  it  concerns,  or  doth  not  con- 
cern, the  state  of  a  person. 

70.  What  is  the  State  of  Persons.  — ■  It  is  this  that  has  engaged 
oa  to  consider,  in  all  these  qualities,  what  It  is  they  have  in  com- 
mon among  them,  and  what  it  is  that  dlstingtiishea  them  from 
the  other  qualities,  which  have  not  the  same  effect.  And  it  ap- 
[)ears  that  the  distinction  of  these  qualities  which  make  up  the  state 
of  persons,  from  those  which  have  no  manner  of  relation  to  it,  is 
a  natural  consequence  of  the  order  of  society,  and  of  the  order  of 
the  matters  treated  of  in  the  Roman  laws.  For  as  we  have  seen, 
in  the  plan  of  these  matters,  that  the  Roman  laws  have  for  their 
ol^ect  engagements  and  successions ;  we  shall  likewise  see  that 
the  qualities  which  tiiese  laws  consider,  in  order  to  distinguish  the 
state  of  persons,  have  also  a  particular  relation  to  engagements 
and  sncceasions ;  and  that  ^ey  have  all  of  them  this  in  common, 
ihat  they  render  penoos  capable,  or  incapable,  of  all  manner  of  . 
engagementB,  or  of  some  only,  or  of  sncceBsions.  Thus,  as  to  en- 
gHgementa,  persons  that  are  of  full  age  are  capable  of  all  engage- 
nwnts,  Tolnntaiy  and  others,  of  contracts,  guardianships,  and  pub- 
lic employments ;  and  minors  are  incapable  of  several  sorts  of 
eBgag^nents,  and  particularly  of  those  which  do  not  turn  to  their 
advantage.  Thus,  for  successions,  (Children  lawfully  begotten  are 
eapaUe  of  inheriting,  and  bastards  are  incapable  of  it ;  and  it 
win  ^pear  in  all  the  other  qualities  that  make  up  the  state  of 
peaoBB,  tliat  they  give  some  capacity,  or  incapacity.     So  that  it 

hMwof  tkalwr.or  iiiWTi««t  it  uxording  lo  tbe  rtUea  expUioed  under  Ihit  title,  and  to 
sIsKTe  tb*  othor  i^n*^  that  Iutb  been  mads  in  it. 
■  <^nd ad  JM  ntwale Mtinet, omiMt  bonunef  Kqwlei  tnnt    L.sa,D.dt  ng.jar. 
VOL.  L  12 
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may  be  said,  that  th<!  state  of  persoDs  consists  in  this  capacdty,  or 
incapacity,  which  it  ia  easy  to  discern  by  these  qualities ;  Cw  they 
are  of  such  a  natnrc,  that  every  one  of  them  is,  as  it  were,  in  a 
parallel  line  to  another  that  ia  its  opposite ;  and  there  is  alvayg 
one  of  the  two  opposites  to  be  met  with  in  every  person.  Thin 
there  is  nobody  bat  who  ia  a  major  or  a  minor ;  legitimate,  or  il- 
legitimate. And  it  ia  the  same  thing  with  respect  to  all  the  other 
qualities,  aa  will  appear  in  the  sequel  of  this  title. 

71.  Two  Sorts  of  Qualities  which  make  the  Slate  of  Persotu. — 
The  distinctions  made  among  persons  by  the  qualities  which  regu- 
late their  state  are  of  two  sorts.  The  first  ia  of  such  as  are  natu- 
ral, and  regulated  by  the  qualities  which  nature  itself  marks,  and 
distinguiahea  in  every  person.  Thus,  it  ia  nature  that  distin- 
guishes the  two  sexes  and  those  who  are  called  hermaphrodites. 
The  second  sort  is  of  such  distinctions  as  are  established  by  hu- 
man laws.  Thus,  slavery  is  a  state  that  is  not  natural,*  but  which 
men  have  established.  And,  according  to  the  different  distinctioni 
of  these  two  kinds,  every  person  has  his  state  regulated  by  tiie 
order  of  nature,  and  that  of  the  law. 

72.  A  Remark  on  the  State  of  Persons,  with  Respect  to  the  So- 
man Law,  and  our  Practice.  —  The  reader  must  observe  that  we 
have  inserted  in  this  title  some  distinctions  of  persons,  that  BR 
not  mentioned  in  the  Roman  law,  among  those  which  make  up 
the  state  of  persons.  For  example,  it  is  said  in  the  Roman  law, 
that  madness  does  not  change  the  state  of  the  person*;  and  we 
sec  likewise  there,  that  in  the  title  of  the  Steie  of  Persons,  no 
mentioo  ia  made  of  majority  and   minority.     But,  nevertlieleae, 


by  Hm  otihor  fBAlittHy  and  that  it  does  not  hinder,  for  ezanq>ley  a 
irtdfaMHMbBOliJMlv  ^^^  and  a  jGKtba^    And,  in  fine^  ao- 

Ma&^to lia  waita apong VB, if  it  weie  made  a  qnoitiioiii  wHk 
leqEieotto  oior  praotio^  whether  a  person  were  mad  or  not|  we 
^bS^MW^  relating  to  the  state  c^  the  per^ 

iPII  w^gi^  fliar^fune  t^  all  the  lawsnits  in  which  the  cluef 
SMMera^idflliateia  ceoceming  the  state  of  pencms. 


SBOTION   I. 

or  VBE   STATE  OP  PERSONS  BT  NATURE. 

78.  Buimehons  iff  Prions  bg  Natwre. — The  distindions  whieh 
fsike  the  state  of  persons  by  natore  are  founded  upon  tlie  sex, 
ttia  Urttiy  and  the  age  of  every  person ;  indnding  onder  tiie  dis- 
MBettfBia  made  by  the  UHli  tiioee  which  depend  on  certain  de- 
ftMto  and  in^ieifeciions  in  llie  conformation  of  the  parts  of  llie 
bodyy  whieh  some  persons  have  from  tlieir  birth ;  such  as  tiiat  of 
msea  m  hermaphroditesy  llie  incapacity  of  begetting  children, 
some  ottiers.  And  although  some  of  these  defects  may  hap- 
|ib  by  aecM^it,  after  tlie  birth,  yet,  in  what  mann^  soever  we 
consider  them,  the  distinctions  which  these  defects  make  of  per- 
sons do  still  belong  to  the  order  of  distinctions  made  by  nature, 
and  they  have  their  place  in  this  section. 

Art.  L 

74.  Distinction  of  Persons  by  the  Sex.  —  The  sex,  which  distin- 
guishes the  man  from  the  woman,  makes  this  difference  between 
them,  with  respect  to  their  state,  that  men  are  capable  of  all  man- 
ner of  engagements  and  functions,  unless  it  happen  that  any  one 
is  excluded  from  them  by  particular  obstacles ;  and  women  are  in- 
capable, upon  the  bare  account  of  their  sex,  of  several  sorts  of 
engagements  and  functions.  Thus,  women  cannot  exercise  the 
office  of  a  magistrate,  nor  be  witnesses  to  a  testament,  nor  plead  at 
the  bar,  nor  be  guardians,  except  to  their  own  children.  And  this 
makes  tiieir  condition  in  many  things  less  advantageous,  and  like- 
wise in  others  less  burdensome,  than  that  of  men.* 

*  Foemiiue  ab  onmibas  officiis  civilibns  yel  pablicis  remot»  sxmt,  et  ideo  nee  ja- 
dkes  tue  powmtt,  nee  magUtratom  gerere,  nee  postnlare,  nee  pro  alio  intervenire,  nee 
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75.  Distinctions  btj  Birth,  and  of  the  Paternal  Auihoritjf, — Birtk 
puts  children  under  the  power  of  tjiose  of  whom  they  are  boriL 


procnnttorcB  cxislcre.    L.  3,  D.  dt  rtg.  jur.    Molier  teatimonitun  dioen  in  tc 
Don  potcrit.    L,  20,  §   6,  D.  gut  lal.  Jiuxrt  pctt.    FcEmuiB  tatom  dari  n 
quia  ad  munns  maacnlorum  cat,  msi  a  prindpe  flliomm  tatdam  ipwialiter  p 
L.  uil.  D.  lie  tut.    In  mnlUa  jnrii  noatii  articolla  delciior  eM  eoodilio  fi 
mBMuloram,    L-  9,  D.  dt  ttai.  hom. 

B;  ihe  ancient  Roman  law,  in  the  law  or  the  Twelve  Tables,  w 
pcrpctoal  ganrdianahip,  which  was  oflerwarda  aboliibed.  V.  in  fiagm.  II  (nb^  tU.  la, 
\  i\ —  Uip..lil,  II,  §  18.  And  bj  the  same  law,  women  did  not  inherit,  not  er«n  lo  tbar 
own  children,  nor  their  children  to  them;  which  was  likewiMi  abropued.  ImM.  A 
ScBat.  Tat.  And  tiy  the  decree  of  the  senate  called  tiit  Vdleioji  Decnt,  wunMtt 
could  not  be  gnrcCies  for  other  persona.  Tit.  D.  tt  Oxf.  ad  SaaL  VtS.  Which  hia 
been  abollihcd  in  Che  greatest  part  of  the  prorincea  of  this  Idngdom,  bj  Iha  edict  ef 
the  month  of  Angnst,  1606,  which  haa  forbidden  (lie  niage  of  expreasing  in  the  obli- 
gations of  women  their  Tcnoancing  the  Velleiaa  privilege,  and  wbich  has  dadacad 
their  obllealions  lo  be  valid,  without  the  said  renunciation. 

Bj  oar  custom  married  women  ara  under  the  power  of  their  hoabanda.  And  tUi 
is  agreeable  both  to  the  natural  and  divine  law.  "  Thy  deaiie  ahall  bt  to  tl^  ltnhn4 
and  ho  )>haU  mlc  over  thee  "  Gtn.  iii.  16.  "  Wives,  submit  younelrei  onto  jonr  owi 
hnsbands,  as  unto  the  Lord.  For  the  husband  is  the  head  of  the  wife."  Epk.  t.  IS,  ttj 
—  1  Car.  ti.S] —  I  Pet.  iii.  1.  It  is  because  of  this  power  that  the  bnaband  bath  imi 
his  wife,  that,  by  our  custom,  she  cannot  bind  herself  withoat  Ihe  BDihatl^  of  kar 
husband,  except  in  certain  cases.  Thus,  a  wife  who  is  a  public  meidiaiit,  jwd  driw 
a  trade  separate  from  that  of  her  husband,  may  oblige  herself  withont  hia  expiMi 
authority.  For  it  is  with  the  consent  of  the  husband  that  iha  earriea  on  ibu  tnda. 
Thus,  in  some  proi-inces  in  France,  wives  may  oblige  themselves  witboDt  the  "^thflrilT 
of  their  baibands  as  lo  the  goods  which  they  have,  besides  those  lAidi  an  pert  ii 
their  marriage  portion.    Sec  the  fourth  section  of  the  title  of  Hkwria. 

It  is  liltewise  because  of  this  power  whirh  the  husband  has  over  Ihe  wife.  Hat  h 
some  provinces  married  women  cannot  oblige  theTDselves  in  an;  respod,  not  va» 
with  the  consent  and  authority  of  the  husband,  for  fear  lest  he  abonid  nae  hit  aolhorily 


AM  Htm  wtimai  bSbOb  of  Ikampomei  mxe  setifed  bj  ntttane,  and 

liie  poipv  tf  pwente  aw  ih^  And  t&ese  eflEbcb 

Biriks  m  pnttalttr  duncterof  Jte  paternal  power,**  wliidi  ocmwO* 

i^.. ifca  jiMimlflB  <l..wiiidi  ai»a  be  eiplaiiwa  in  tlw  seoood 


fftrJSflinjlWf  Jbffi^  «arf  JI(8iftv)&»«^Cai]Uzeii  lawfidly  b^[otteii 
tfl^ae  iirlM^fia.  bom  cl  a  mankge  lawfiiUy  contraetod.*    And 
lirtaadi  up  tsm^M  aie  bam  oagt  of  iawjBal  wedtocfc^ 


IV- 


SfZ.  ^iliiBliiip  CJK^^  lliat  are  bom  dead  aie  oonaid- 

aa|f  <li|F.)ia4  ao^Kor  been  bomt  at  oonceiTe4' 


to  lefoke  As  tomicHi  rflqgtd  liitl  It  wm  done  in  Imt  Imtbaii^t 

»«,|N|%^1|im  irii,  tel  tlw  iMibMd*!  abifliiM  did  not  hindtr  Om  eflbel  of 

ifpii|p"ii|  in|l  .Ait  itm  wKb  liid  pofwer  to  dispoM  of  liar  own  «ttatoirldimii  the 

"Vv-  SHHHHI  flBMBBBi  CHB  ^PtHttt  VUhDM  OMQbVD    ynHWHI  <B99  uMaBBPI* 

We  shell  not  here  exdaige  any  farther  on  the  power  and  anthority  of  the  husband, 
ei&er  by  the  Soman  law  or  by  onr  custom.  Bat  we  hare  been  obliged  to  make 
Aeae  nmeike  on  lh»  di£ference8  between  oar  custom  and  the  Soman  Law,  with  re- 
elect to  the  etite  of  woman ;  because  they  are  the  foundation  of  the  rules  which  we 
efaterve  tor  the  capacity  or  incapacity  of  women,  as  to  engagements. 

^  jEm£.  zx.  IS;  — JScc2tft.Tii.28;  iii.  7. 

*  Lul.  depatr. paUtt; — /.  SyD.dehis  qui  siU  vd al,jw. swU ; —  §  2yIntL  depatr, potest. 
^  It.  %  D.  de  ki»  qiti  nd  vdaLjur,  twnt. 

*  L.^D.  dt  ttat.  ham,;  — Devi,  xxiii.  8.  Marriage  being  the  only  lawfhl  way  ap- 
poiaied  te  die  propagation  of  mankind,  it  is  but  just  to  distinguish  the  condition  of 

fhnn  tiiat  of  children  lawfully  begotten.  And  it  is  because  of  this  distinction, 
die  Ittwi  dedaie  bastards  incapable  of  succeeding  to  persons  who  die  intestate ;  and 
Si  tbay  eaonot  inherit  to  any  person,  they  being  reckoned  to  be  of  no  fiunily,  so  nobody 
saeeeeds  to  them,  bat  their  own  lawfhl  issue ;  as  shall  be  explained  in  its  proper  place. 
See  die  Ordinance  of  CharUi  YI.  of  1386. 

^  L.  129,  D.  d$  verb,  dgn.;  —  /.  2,  Cod.  de potL  hered.  inst.  Stillbom  children  are  so 
■mdi  eonsidered  to  be  in  the  same  condition  as  if  they  had  never  been  conceived,  that 
dM  idbMilttieei  wldcli  feQ  to  them  while  they  were  alive  in  their  mother's  womb  go  to 
dM  persons  to  whom  they  would  have  belonged,  if  these  children  had  never  been  con- 
And  tfaey  do  not  transmit  such  inheritances  to  their  heirs,  because  the  right 
tbay  had  to  Ibem  was  only  an  expectation,  which  implied  a  condition  that  they 
alhre  into  the  world,  to  be  capable  of  them.    See  hereafter,  art.  6. 

12*     * 
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78.  Abortive  Children. —  Abortive  children  are  such  as  by  an  un- 
timely birth  are  bom  either  dead,  or  incapable  of  living.' 

VL 

79.  Children  ETnAom.— Children  who  are  still  in  their  motbei'i 
womb  have  not  their  state  determined ;  neither  on^t  it  to  be,  bat 
by  the  birth.  And  till  they  are  bom  they  cannot  be  reckoned  ia 
the  number  of  children ;  not  even  for  the  benefit  of  their  fathen, 
in  order  to  proems  to  them  the  rights  and  advantages  which  aocme 
to  parents  by  the  number  of  their  children.''  But  the  hopes  that 
they  will  be  bom  alive  make  them  to  be  considered,  in  whatever 
concerns  themselves,  as  if  they  were  already  ham.  Thus,  the  in- 
heritances which  fell  to  them  before  their  birth,  and  which  belong 
to  them,  are  kept  for  them ;  and  curators  are  assigned  to  them,  to 
take  care  of  these  inheritances  for  their  behoof.'  Thus,  the  motha 
who  procures  her  own  abortion  is  punished  as  a  murderer.' 

VIL 

80.  Posthumous  Children. — Posthumous  children  are  those  thst 
are  bom  after  the  death  of  their  father,  and  who  by  this  birth  aie 
distinguished  from  those  who  are  bom  during  the  father's  lifetime, 
in  that  posthumous  children  are  never  under  the  power  of  their 


E  Th«  (tMe  oT  Bbortive  children  may  be  coiuidered  ander  two  view*.    Oaa  mio  kao* 
tf,  nben  the/  are  InirfuU/  begotten,  and  bom  aliTe,  thej  are  capable  «f  hilieriling,  ol 
n  inheritanee  to  Ibeir  heirs,  which  ahAll  be  expluoed  in  iti  place.    1W 


father,  and  are  not  of  the  number  of  sons  subject  to  11w^fl(tblrf% 
authority;  of  whom  mention  will  be  made  in  the  fiMl  I 
.Hie  second  section.'" 

vra.  - 


81.   ChUdrm  bom  ajier  their  Mother's  /tea**.— Chil 
are  bom  after  the  death  of  their  mothers,  and  who  are  I 
of  the  mother'a  womb  after  ehe  is  dead,  are  of  the  aame 
Lvitli  other  children." 

■  IX. 

82.  Sfrmaphrodites. — Hermaphrodites  are  those  whobCTO  ttw 
marks  of  both  sexes;  and  they  are  reputed  to  be  of  that  sex  in 
which  nature  most  prevails  in  them." 


\       83.  Eunuchs. — Eunuchs  are  those  whom  a  defect  of  c 
4taf«f -AUmuAdMn^iriwllier  ttpcooeed  frtmillMir  Urtli,«Hij 
Kfcf  — w^  MaJMi  mMp«bb  of  beyttiiig  drildwiL* 

XL 
lb— Ibdmen  an  tboaa  -vrbo  aie  deprived  trf  die  nae 
r  ibey  have  attained  the  age  in  iriiich  they  ought  to 
have  it;  whether  it  be  that  this  defect  is  natural  to  them  from 
tbeir  birth,  or  has  happened  by  some  acddent  And  seeing  this 
oondition  renders  them  incapable  of  all  manner  of  engagements, 
and  of  the  management  of  their  estate,  they  are  put  under  &e 
tintioD  of  a  guardian.^ 

XIL 

85.  Persofw  that  are  Deaf  and  Ihmb,  and  others  laboring  under 

Ae  tike  Infirmitieg. — Persons  that  are   both  deaf  and  dumb,  or 

tboaewbo  by  other  infirmities  are  rendered  incapable  of  managing 


*  L.a,il,D.A  inj.  nft. 

*  L.\i,D.deiai.tl  peat. ;  —  I.  6,  D.  dt  inef.  lot. 

*  L.  10,  2).  dt  Kot.  AoM. ;  —I  IS,  il,D.iU  tatib. ;  — 1>.  I.  6,  in /.  D.  ib  lib.  a  pott. 

f  }  9,b^.  A  adapt;  —  I.  ise,  D.  de  verb.  lign. ;  — Drat.  xiGL  I.  It  appeu«  bj  then 
ttta  wlw  an  d>o«e  that  an  to  be  reckoned  In  the  nnmber  of  eonncbi,  and  wbj  it  ta  that 
A^Bt  incapable  of  marriage. 

yLtO,B.deng  jar.;  — I.  5,  ted.;  — \  3,  Imi.de  atrat.;—l.2  til,  D.  decora. 
~      '     '  n  arHcle  of  the  flnt  nclion  of  Ouardiant,  and  the  Ihirteentli  article  of 
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their  aSkin,  are  in  such  a  condition  that  guardians  are  appointed 
to  them,  aa  well  as  to  madmen,  to  take  care  of  their  afiairs,  and  of 
their  persons,  as  occasion  requires.' 

XIIL 

66.  H3W  Madness,  or  hnbecilittf,  does  not  change  the  Slate  of  Fir- 
lotts. — Those  who  labor  under  madness,  or  under  any  of  the  otba 
infirmities  above  mentioned,  do  not  lose  the  state  which  their  other 
qualities  give  them.  And  they  retain  their  dignities,  their  privi- 
leges, the  capacity  of  inheriting,  their  right  to  their  estates,  and 
likewise  such  effects  of  the  paternal  power  as  are  consistent  with 
that  condition." 

XIV. 

87.  Monsters.  —  Monsters,  who  have  not  human  shape,  aie  not 
reputed  in  the  number  of  persons,  and  are  not  reckoned  as  ohil- 
drcn  to  their  parents.^  But  such  as  have  what  is  essentjal  to 
human  shape,  and  have  only  some  excess,  or  some  defect,  in  tk 
conformation  of  their  members,  are  ranked  with  the  other  chil- 
dren." 

XV. 

88.  A  Case  in  which  Monsters  are  reckoned  amot^  ike  oAtt 
Oiildren. —  Although  monsters  who  have  not  human  shape  aic 
not  placed  in  the  number  of  persons,  and  are  not  considered  u 
children,  yet  they  are  reckoned  as  such,  when  it  is  for  the  behoof 
of  the  parents,  and  are  allowed  to  fill  up  the  number  of  efaS- 
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son,  as  to  pnable  (hem  to  be  masters  of  their  own  eondact/  But 
because  nature  does  not  mark  in  every  one  the  time  of  this  matu- 
rity, the  civil  law  has  regulated  the  times  In  whieh  persons  are 
judged  capable  both  of  marriage  and  other  engagements.  And 
we  shall  see,  in  the  following  section,  the  distinctions  which  the 
Inw  Ims  made  of  minors  and  of  majors;  of  those  who  have  at< 
tained  to  the  years  of  maturity,  and  those  who  have  not.* 


SECTION    II. 


90.  Distinction  of  Persons  bt/  the  Civil  Lais.  —  The  distinctions 
which  the  civil  law  makes  of  the  state  of  persons  are  those  that 
are  established  by  arbitrary  laws ;  whether  it  be  that  these  dis- 
tinctions have  no  foundation  in  nature,  as  that  of  freemen  and 
slaves  ;  or  that  some  natural  qualities  have  given  rise  to  the  said 
distinctions,  such  as  majority  and  minority  of  age. 

91.  The  Principal  Distinctions  of  Person*  in  Che  Roman  Law.  — 
The  Roman  law  considered  chiefly  three  things  in  every  person ; 
that  is.  liberty,  country,  and  family ;  and  under  these  three  views 
it  made  three  distinctions  of  persons.  The  first,  of  freemen  and 
daves ;  tbe  second,  of  citizens  of  Rome,  and  strangers,  or  of  such 
as  had  loet  the  right  of  citizen  by  a  civil  death ;  and  the  third,  of 
fathen  of  a  family,  and  of  sons  subject  to  the  father's  autb<mty.* 
^eae  last  two  distinctions  are  in  ose  with  us,  although  the  rules 
we  observe  in  them  are  diffeient  from  those  of  the  Roman  law. 
And  as  to  the  state  of  slavery,  although  there  are  no  slaves  in 
France,  yet  it  is  necessary  to  know  the  nature  of  that  state.  For 
ttiiB  reason,  we  shall  set  down  under  this  tide  these  three  distinc- 
tions, together  with  the  others  which  we  have  in  common  with 
the  Roman  law. 

92.  Sime  Distinctions  in  Use  with  us.—  l^e  NbbiHtg. —  We 
have  in  France  a  distinction  of  persona,  which  is  not  in  the  Ro- 
man la^?,  or  'which  is  very  different  from  any  thing  that  is  to  be 
found  there.     And  since  for  this  reason  it  is  not  to  be  set  down  in 

J  £.  1,  D.  de  win. 

*  Bee  dm  6th  wni  9th  uticlei  of  the  Sd  tection. 
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the  articles  of  this  section,  and  yet  it  being  considered  as  beloi^^ 
tng  to  the  state  of  persons,  this  distinction  shall  be  explained  here 
in  a  few  words.  It  is  that  which  nobility  makes  between  geotl^ 
men,  and  those  who  are  not,  whom  the  French  call  Bottirien. 
Nobility  gives  to  those  who  are  of  that  order  divers  {mvileges  and 
exemptions,  and  a  capacity  of  holding  certain  offices  and  benefice* 
appropriated  to  gentlemen,  and  of  which  those  who  are  not  of 
noble  extraction  are  incapable.  Nobility  makes  likewise  in  some 
customs  a  difference  as  to  successions.  This  nobility  is  acqnii^ 
either  by  birth,  which  ennobles  all  the  children  of  those  who  are 
noble;  or  by  certain  offices,  which  ennoble  the  descendants  ol 
those  who  have  enjoyed  them  ;*■  or  lastly,  by  letters  of  nobility, 
which  are  obtained  &om  the  king,  as  a  recompense  for  some  sig- 
nal services. 

93.  Burgesses.  —  We  distinguish  in  France  between  the  inhale 
itants  of  towns,  who  have  certain  rights,  exemptions,  and  privi- 
leges annexed  to  the  right  of  citizenship  of  those  towns,  with  a 
capacity  of  bearing  offices  in  them ;  and  the  people  who  live  in  the 
country,  and  in  littie  villages,  who  have  not  the  same  privil^e* 
nor  the  same  rights. 

94.  Vassal,  Subjection  to  the  Court  of  a  Lord  of  a  JiSmor  or 
Perpetual  Lessee. —  To  these  distinctions  we  must  add  thoae, 
which  are  made  by  some  customs,  of  persons  of  a  servile  condi- 
tioQ,  which  distinguishes  them  from  those  who  are  of  a  free  coi^ 
dition,  in  that  they  are  bound  by  the  said  customs  to  some  person- 
al servitudes,  which  relate  to  marriages,  testaments,  and  sncos^ 
sions.     But  these  servitudes  being  differently  regulated  by  ths 


r 
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95.  Dixtinclion  of  Persons  in  Britain. —  Nobilily.^  Commonfrf. 
—  It  may  not  be  improper  to  add  one  word  here  tuucliiiig  the  dis- 
tinction of  persons  in  Great  Britain.  The  nobility,  Btrictly  taken, 
is  what  maJces  up  the  peerage  of  Great  Britain,  and  consists  of 
lords  spiritoal  and  temporal,  who  have  a  seat  and  vote  in  parlia- 
ment, and  are  di\'ided  into  five  ranks,  or  degrees,  viz.  duke,  mar- 
qnis,  earl,  viscount,  and  baron.  All  who  are  not  peers  of  the 
kingdom  come  under  the  general  name  of  commoners,  who  may 
be  distinguished  into  two  classes.  The  first  takes  in  all  the  gen- 
try, of  what  denomination  soever  they  be ;  whether  baronets, 
knightH,  esquires,  or  gentlemen.  Baronets  and  kniglits  are  made 
by  creation.  The  honor  of  baronet  is  hereditary,  and  descends  to 
the  male  issue.  That  of  a  kxiight-batchelor  is  only  personal,  and 
diea  with  the  person  on  whom  the  said  honor  is  conferred.  The 
titlee  of  esqnire  and  gentleman  are  acquired  either  by  birth,  by 
profession,  or  by  certain  otTices,  which  ennoble  those  who  have 
scrveid  in  them,  and  their  descendants.  Under  the  other  class  may 
be  comprehended  the  yeomanry,  or  freeholders,  who  have  lands 
and  tenements  of  their  own,  to  the  value  of  at  least  forty  shil- 
lings a  vear,  all  citizens,  tradesmen,  and  day-laborers. 

96.  Persons  of  a  Servile  Condition.  —  To  these  distinctions  we 
mn^  add  another,  which  is  mentioned  in  our  books  of  the  com- 
mon law.  and  that  is  of  persons  of  a  servile  condition,  who  are 
called  viliains,  from  the  Latin  word  villa,  a  country  farm,  where 
tb^  were  appointed  to  do  service.  Of  these  bondmen,  or  villains, 
tbcve  were  two  sorts  in  England,  one  termed  a  villam  in  gross, 
lAo  was  immediately  bound  to  the  person  of  his  lord  and  his 
bein ;  the  other  was  a  villain  belonging  to  a  manor,  who  in  the 
Botnan  law  is  called  glebiB  adscriptitius,  being  bound  to  his  lord 
u  a  member  belonging  and  annexed  to  a  manor,  whereof  the  lord 
was  owner.  There  are  not,  properly  speaking,  any  villains  now 
in  England ;  and  therefore  it  is  not  necessary  to  say  any  more 
conoeming  the  state  of  villainage,  it  being  enough  barely  to  have 
mentioned  it* 

AsT.  L 

97.  Slavet.  —  A  slave  is  one  who  is  in  the  power  of  a  master, 
and  who  belongs  to  him  in  such  a  manner,  that  the  master  may 
sell  him,  dispose  of  his  person,  his  industry,  and  his  labor ;    and 

•  Thii  and  the  pMC«diiig  pMagn^  wen  added  b;  the  tnailMor- 
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who  can   do  nothing,  have  nothing,  or  acquire  any  thing,  but 
what  must  belong  to  his  master.' 

IL 

98.  Freemen.  —  Freemen  are  all  those  who  are  not  slaves,  and 
who  have  preserved  theii  natural  liberty ;  which  consists  in  a  right 
to  do  whatever  we  please,  except  in  so  far  as  we  are  restiained 
by  law,  or  hindered  by  some  outward  violence,* 

IIL 

99.  Causes  of  Skivety.  ■ —  Men  become  slaves  by  captivity  in 
time  of  war,  among  nations  where  it  is  the  custom  that  the  con- 
queror, by  saving  the  life  of  the  person  conquered,  becomes  hii 
master,  and  makes  him  his  slave.  And  it  is  a  conseqaence  of 
the  slavery  of  women,  that  their  children  are  slaves  by  thar 
birth." 


IV. 
100.  Mamtmised  Persons.  ■ —  Manumiscd 
having  been  slaves,  are  made  &ee.'* 


persons  are  those  vho, 


101.  Who  are  Fathers  of  a  Family,  and  who  Sons  of  a  Fawulg. 
—  The  sons  and  daughters  of  a  family  are  persons  who  are  sol^ 
ject  to  the  father's  authority ;  and  the  fathers  or  motheza  of  a 
family,  whom  we  call  likewise  heads  of  a  Cemiily,  are  the  penoa 
who  are  not  subject  to  the  father's  authority  ;*  whether  tfaey  hm 


iMqr^f|falt»h<»ypmiBytf«illriihMil  u  boada  of  b  fcni%; 
iHvi^  lAtPc^tihi*  jfeftaii'a  (featik' 

^  VI. 

103.  Emancgxiiion  does  riot  alter  the  Natural  Sight  of  the  Pater- 
nal  Power. —  Emajicipation,  and  the  other  ways  which  set  the 
son  or  daughter  free  from  under  the  father's  authority,  regard  only 
the  effects  which  the  civil  laws  g^ve  to  the  paternal  power,  but 
lAanffli  noddiig  ia  tiwae  tiiat  are  c(  natmal  right' 

I'  VIL 

jm»  ffSo  or*  a«ia  that  era  $aid  to  be  Mutm  t^  tfejr  Mm 
4R||ii>t-*r"AaosidiiBg  to  flieH  two  di^inctiDiia  of  fieemwi  and 
Jifiw.  if  fcthaw  and  aona,  dun  ia  no  pcTun  wbo  is  mt  -aittwr 
mdcr  tita  powec  <A  another,  « in  his  own ;  that  is  to  say,  master 
«f  Ida  own  ri^^rts."  And  this  does  no  ways  hinder  the  son  thatis 
VBMM^atodiinm  beang  snta^eot  to  the  anthcwity  which  the  law  of 
mtwa ghMfeia 6A«t  otk  him ;  new  a minoi,  who  happnns  to  ba 
MOTof  «lunfly,  JKnnbcuigaiidatheooadiictandaiithaEi^  of 
ft  lulw  or  gmidtaik 

■£.HIt|^2).4r»fca^^^  rttaiWWwlpowarkftifcndRdaaiirMnnllMS- 
fadliM  in  Km ;  bnt  which  m  diffiuent  in  the  Bomaa  law  and  in  our  cuttomi.  Thof, 
k  dw  ^^^T""*  Inr,  wiu  who  lired  in  sabj«c(ion  to  the  (kther's  anthoritj  wen  fint  of  bQ 
fag^aMa  of  acquiring  any  tfiing.  Bnl  bU  tbU  they  did  acqnire  by  any  way  whatsoerer 
hioapd  to  thdr  bthen,  excsptdng  the  ;>eeii&um,  if  the  Ikther  Ihooght  fit  to  let  them 
hna  it  Aad  aOaiwaidi  ^j  had  the  power  of  acqniiiDg,  and  the  &tlien  b«d  the  nia- 
tact  of  all  that  their  loni  acquired.  And  then  lome  exceplioni  were  nude,  and  the 
hllnii  had  not  any  longer  the  ntn&uet  of  certain  goods.  But  it  is  not  necessary  to 
niUn  hen  all  diCM  diaagea,  nor  the  different  kinds  of  nanAnct  which  fiuhen  have  of 
Ifeafloodi  of  didi  childTen  in  the  proTincei  of  Ihia  kingdom,  whelber  it  be  nnder  tbo 
i^aa  of  nnfroct,  or  nnder  the  name  of  wardship. 

nna,  likswii^  in  the  Bomaa  law,  ions  wlio  were  still  nnder  the  iathei's  jnrisdietion, 
eoald  not  oblige  Aemelna  by  borrowing  money.  Talo  dt.  ad  imabae.  Mactd.  Thai, 
ia  Ttance,  stoia  nlgeet  to  die  paternal  aathori^  cannot  marry,  withont  tlia  consent  of 
Aeir  bthen  aad  mothen,  onlees  they  aie  opwards  of  Ihir^  years  of  age,  and  daoghten 
iftCT  Ibay  an  paet  Iwentj^fiTe  yean,  atyofding  to  the  ordioancaa  of  lUS  of  Blmty  vA 
tf  159S. 

Thim,  in  Kanee,  marriage  emancipates  children  from  the  paternal  jurisdiction. 
Whwaa  nnder  the  Soman  law  tlie  son  and  daoghler  that  were  married  remained,  ner- 
•rlhaleai,  under  Aa  power  of  the  fiuber,  unless  he  emancipated  them  when  he  married 
&rm.  L.i,Coi.dtca)d.iiitatkaimUg.qwtmafdtia>m.;—l7,Cod.d»mifl.;—l 
l^Od-AbM-qtalA. 

'  L.t,D.Jttt^mimd. 

'htLAKtfaitmBdAjar.mmt!—l.l,D.Kd.;'-La,D.Jt$lat.im. 
VOL.   I.  13 
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VIIL 

104.  Who  are  of  Ripe  Age,  and  who  of  Unripe  Age.  —  Males  who 
have  not  attained  the  age  of  fourteen  years  complete,  and  femalea 
who  arc  under  twelve,  are  said  to  be  of  an  unripe  age,  and  are 
called  in  the  Roman  law  Imjivberes.  And  sons  who  have  attained 
the  age  of  fourteen  yeaia  eomplete,  and  daoghters  who  are  of 
the  age  of  twelve,  are  reckoned  to  be  of  ripe  age,  and  are  distin- 
guished in  the  Roman  law  hy  the  name  of  Adttlti.'^ 

IX. 

105.  Majors  and  Minors.  —  IVGnors  are  those  of  both  sexes  who 
are  not  aa  yet  five-and-twenty  years  complete ;  and  they  an 
under  tutelage  till  that  age.  When  they  have  completed  the  last 
moment  of  the  fivc-and-twentieth  year,  they  are  then  said  to  bo 
of  fall  age,  oc  majors." 


106.  Prodigals.  —  We  ought  to  place  in  the  rank  of  minois, 
those  persons  who  are  f<nrbid  the  management  of  their  own  af- 
fairs, as  being  prodigals,  although  they  be  of  full  age ;  becaoM 
their  had  conduct  renders  them  incapable  of  managing  their  own 
estjtte,  and  of  entering  into  engagements,  which  is  the  conse- 
quence of  the  former.  And  therefore  the  care  of  all  their  coo- 
cerns  is  committed  to  a  guardian.' 

XL 

107.  Natural-bom  Subjects,  and  Strangers.  — We  call  natnrri- 
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not  been  naturalized  by  letters  patent  of  the  prince,  are  under  the 
inrapacitjea  which  are  r^ulated  by  the  ordinances,  and  by  our 


XIL  '^V 

lOR.  Oimt  Death.  —  Civi]  death  is  the  state  of  those  persom 
who  are  condemned  to  death,  or  to  other  punishments  which  are 
attended  lAith  the  confiacation  of  goods.  And  therefore  tliis  state  is 
compared  to  natural  death,  because  it  cuts  off  from  the  civil  life 
those  persons  who  fall  under  it,  and  rendera  them,  aa  it  were, 
slaves  to  the  punishment  which  is  inflicted  on  tfaem.' 

■    '   '  xm 


r  Und  of  oiril  dnth,  iHiioh.  ii  .Tdnoteix;  into 
vUA  Mtete  1^7  wtar  I7  theb  Tow%  i^icdi  tender  them  iiMMfMlila 
of  BMifrhgB^  or  of  luviiig  any  pcopar^  in  tempotal  .goods,  or 
I  which  an  oonaeqnanoM  c€  tlw 


XTV. 
UQl  dHgiMM.— CScfgymn  «e  tfaoMwho  are  Mt  apart  for 
fte  ministry  ot  OotFi  worship ;  such  as  bishops,  priests,  deaoons, 
anb^eacons,  and  those  who  are  called  to  other  orders.  And  this 
state,  irhich  distinguishes  them  from  laymen,  renders  them  inca- 
pable of  marriage,  in  such  as  are  in  holy  orders,  and  worketh  also 
fltiier  inct^Huuties  in  the  matters  of  commerce  prohibited  to  the 
clergy,  and  entitles  them  to  the  privileges  and  exemptions  which 


l£.I7,Acfa«tf.AeM.;  — JAii>.7B,e.6;— I.I,  CdeAor.  iu(.,— I.  6,  f  l,a«od.;  — 
L  n  taba  Cmm  Bmumi,  D.  ad  Ug.  F(Je. ;  —  d.  oidA.  omnet  pengrmi,  C.  comm.  dt 

t,  who  It  called  aUena,  aHlii  nafi,  ue  incqwbU  of  iuccsmUuii,  and 
Tbaj  are  not  capable  of  eajojing  offlcei  or  beneflcei ;  and  diey 
mt  lader  lite  odier  iDc^adtias  legnlaied  by  the  otdioances,  and  bjr  onr  mage.  See  die 
etdiMaEe  tt  IHC,  that  of  1431,  and  that  of  Bloit,  an.  4.  We  moit  except  from  dieM 
hw^adtiat  eonw  (Bangen  to  whom  our  king*  hare  granted  the  righu  and  privUege*  of 
■Mfna,  ^ti  nManl-bom  Piwieli. 

'  L.tt,D.J§p^.:—\i,IiiM.qiia,.wied.jiapatr.pat.$iilii.!—ii  1  ft  3,  eod.;— J.  IT, 
D.*pmm.;—Ll,C.ikl>and.iMtl. 

•  A>tlLi^rmmtaNov.i,cap.b;~C.da  Sacnt.  Eeda. ;  ~  Noo.  7S.  In  France,  the 
mMm  tt  pMMBB  who  are  profawed  leligioni,  do  not  go  to  the  monastei;,  but  to  their 
koi,  or  diMS  to  whom  tbej  an  pkated  to  give  them.  And  thej  caiiaot  diepoee  of  them 
fer  tte  Ma  ef  Ite  MwwtNT. 
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have  been  granted  to  them  by  the  canona  of  the  cbmch,  t^  Am 
ordinances,  and  by  the  custom  of  the  kingdom.' 

XV. 
111.  Qmimunities.  —  Commmiities,  ecclesiastical  and  secular, 
aie  assemblies  of  many  persons  united  into  one  body,  that  im, 
formed  with  the  prince's  consent,  withoat  which  these  kinds  of 
assemblies  would  be  unlawful."  And  these  bodies,  and  corpon- 
tions,  such  as  chapters  of  churches,  universities,  monasteries,  town 
corporations,  companies  of  trade,  and  others,  are  established  for 
the  forming  of  societies  that  may  be  useful  either  to  church,*  or 
state ; '  and  they  are  accounted  as  [icrsons,*  having  their  own 
proper  goods,  their  rights,  and  their  privileges.  And  among  other 
differences  which  distinguish  them  from  particular  persons,  these 
societies  are  under  some  incapacities,  which  are  accessory,  aid 
natural  to  this  state :  as  particularly  that  of  being  incapable  of 
alienating  their  stock  without  just  cause.* 


TITLE    III. 

OP  THINQS. 

112.  £i  vjhat  Manner  the  Lawt  consider   Thiagt.  —  The  dvit 
laws  extend  the  distinctions  which  they  make  of  things  to  erery 
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thing  that  God  hath  created  for  the  use  of  man.  And  as  it  is  for 
our  use  that  he  hath  made  the  whole  world,  aJid  that  he  destinatea 
for  the  supplying  of  our  wants  every  thing  that  ia  here  on  the  earth 
below,  or  in  the  heavens  above ;  *  it  is  this  destination  of  all  things 
to  onr  diiTerent  wants  which  is  the  foundation  of  the  different 
manners  in  which  the  laws  consider  and  distinguiah  the  different 
kinds  of  things,  ui  order  to  regulate  the  several  uses  and  conunerce 
which  men  make  of  them. 

113.  The  Foundations  of  the  JHstiiictions  of  Tilings.  —  The  divine 
providence,  which  forms  a  univerBal  society  of  mankind,  and  which 
divides  it  into  kingdoms,  towns,  and  other  places,  and  settica  in 
every  one  the  families  and  the  particular  persons  who  compose 
them,  does  likewise  distinguish  and  dispose  in  such  a  manner  all 
the  things  that  are  for  the  use  of  man,  that  many  things  arc  com- 
mon to  all  mankind  ;  others  common  to  one  kingdom ;  some  to  a 
town,  or  some  other  place ;  and  other  things  enter  ijito  the  posses- 
sion  and  commerce  of  particular  persons. 

114.  It  ia  these  distinctions  of  things,  and  the  other  different 
ways  in  which  they  have  relation  to  the  use  and  commerce  of 
men,  that  shall  be  the  subject-matter  of  this  title.  And  becaoae 
there  are  some  distinctions  of  things,  which  are  altogether  natural, 
and  others  which  have  been  established  by  \-a\k»,  we  shall  explain 
in  the  first  section  of  this  title  the  distinctione  made  by  nature, 
mnd  in  tiie  second,  those  that  are  made  by  the  laws  of  men. 


SECTION    I. 

DIBTINCTIONa   OP    THINOS    BY   NATURE. 

Art.  I. 
115.  ThtHgt  common  to  aU.  —  The  heaven,  the  stars,  the  light, 
the  air,  and  tlie  sea,  are  all  of  them  things  belonging  eo  much  in 
common  to  the  whole  society  of  mankind,  that  no  one  person  can 
make  himBelf  master  of  them,  nor  deprive  others  of  the  use  of 
Ibem.  And  likewise  the  nature  and  situation  of  all  these  things 
ii  ostiraly  proportioned  to  this  common  use  for  all  men.* 

kvl  rf  die  maacit,  fbr  the  Ioh  ofdieperqaiaiteg  tluU  wonld  Mcrne  bj  the  fatan  ehangM 
<f  ■uriiii     See  Ibe  ordinmticae  of  PUi^  HL  1379,  Charla  TL  13TS,  and  othos. 

•  Ok.  I*.  It ;—  Wud.  of  Sol.  ix.  a. 

*  DmLir.l9;—i  l,£u(.  Anr.rfw.;— 1.8,  i\,D.tod.    IiHtobemmaik«doBdkit 
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IL 

116.  Things  public.  —  Rivers,  the  banks  of  riven,  highways,  are 
things  public,  the  use  of  which  is  common  to  all  particular  pei^ 
sons,  according  to  the  respective  laws  of  countries.  And  these 
kinds  of  things  do  not  appertain  to  any  particular  persons,  nor  do 
tiiey  enter  into  commerce.'*  But  it  is  the  sovereign  that  regulate* 
the  use  of  them. 

IIL 

117.  Things  beUmging  to  Tovms,  or  other  Places.  —  We  reckon 
among  the  number  of  public  things,  and  of  such  as  are  ont  of 
commerce,  those  which  belong  in  common  to  the  inhabitants  of  a 
town,  or  other  place,  and  to  which  particular  personfl  can  have  no 
right  of  property ;  such  as  the  walls  and  the  ditches  of  a  town, 
town-houses,  and  public  market-places.' 

IV. 

118.  Distinction  of  Immovables  and  Movables.  —  The  eartli 
being  given  to  men  for  their  habitation,  and  for  the  production  cf 
all  things  necessary  for  supplying  all  their  wants ;  we  HiaHngnJKh 
in  it  the  portions  of  the  surface  of  the  earth  which  every  one  oocn- 
pies,  &om  the  things  that  may  be  separated  &om  it,  for  our  us6 

article,  and  the  two  following,  tlut  our  lawi  difTer  from  tlie  Boman  law  in  Rgnlatuf  Ai 
oec  of  the  seas,  except  in  so  far  aa  concenu  that  nutoral  nae  of  ihem,  in  tha  eomwami* 
doD  which  all  nationn  buTo  with  one  another,  bj  a  free  naTigalion  over  all  iIm  Naa. 
Thus,  whct«a«  the  Roman  law  allowed  eTery  body  indifferentlj  to  fbh,  both  in  lb*  N^ 
it  alknnd  haMi^  m 


And  it  is  this  that  m&kes  the  distiactioti  of  wkH  'Wi  mMJ'^tmi. 
ables,  and  movables,  or  goods  movable.*  ■  ■  ■  r,/  i  ^ib  ,n«/  ,. 


kyi4  ttoeyidl^  cadiaidiiar  oflurwii^  and  to  ■whwDBOwiei  thay 


ArfWiy  ■  ■—  We  compfehend  likerwiM  on 
mcty  thfaig  t^ftt  k  adbemit  to  ;1 
eUlier  I7  natnrBf.aa  trees;  m  by  H»  ha 
and  otticr  boildingB;  alQKmgfa  Hieae  Ui 

■eparatod  from  the  earth,  and  lieoome  nu 


aid 

s  oTtb 
ti  mutt' 
of  iUag/imaf 


mu  n0  BrngtHf  FivUt  are  a  Part  of  tte  GromiL  —  Tbe 
#iMr  iiUgfag '  6y  the'  root,  tiiat  is,  soch  aa  aie  not  ai.  yet 
tl^'ttor&lui,  bitf  irtdidi  stick  to  tiie  bee,  are  part  of  tlia 


VIIL 

123.  Aeeestoriet  to  BuiUUngs.  —  Whatever  sticks  to  hoascs,  and 

other  boildings,  snch  as  any  thing  that  is  fastened  with  iron,  lead, 

plaster,  or  any  other  manner  of  way,  to  the  intent  that  it  may 

ahraya  continue  so,  is  reputed  to  be  immovable.'' 

IX. 
123.  S^mables.  —  Movables  are  all  those  things  that  are  die- 
joined  from  the  earth  and  the  waters ;   whether  it  be  tbat  they 
have  been  separated  from  it,  as  trees  that  are  fallen,  or  cut  down, 
fruits  that  are  gathered,  stones  taken  out  of  a  quarry ;  or  that  they 


'Cl,  D.detaLtd.;  —  L6,  $4,  Cifa  ten.  qua  a.;  — ISO,  C.dtjur.  dot;- 

•  L.\,D.Jtad.td.:—in,\  i,D.iii»aLemfl.«lvmi. 

'  Boa  Aa  two  (Ulowing  aiticlM. 

I  £.  44,  D.  dt  m  nod. 

^L.\t,D.AatLm>ft.Hvt^l  —  d.l\Z;~d.l.\i;—d.l\1. 
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are  by  nature  distinct  and  separate  from  the  earth,  and  from  the 
water,  as  living  creatuiea.' 


134.  Movables,  living  and  dead.  —  Movable  things  aie  of 
two  sorts.  There  arc  some  which  live,  and  move  themselvo, 
as  animals;  and  the  things  that  axe  inanimate  are  called  dietd 
movables.' 

XL 

125.  Animah,  wild  and  tame.  —  Animals  are  of  two  sorts.  One 
is  of  those  that  are  tame,  and  serve  for  the  ordinary  nse  of  men, 
and  arc  in  their  power ;  such  as  horses,  oxen,  sheep,  and  otbcn 
The  other  sort  is  of  those  animals  that  live  in  their  natural  liberty, 
out  of  the  power  of  man  ;  such  as  the  wild  beasts,  fowls,  and  fiabea. 
And  the  animals  of  this  second  sort  are  applied  to  the  use,  and 
come  into  the  power  of  men,  by  hunting  and  fishing,  according  u 
the  use  of  these  sports  is  permitted  by  the  laws.™ 

XIL 

126.  Movable  Things  thai  are  consumed  by  The. — In  movabb 
things  we  distinguish  those  that  may  be  used,  and  yet  kept  entire; 
such  as  a  horse,  a  suit  of  hangings,  tables,  beds,  and  other  thiiigi 
of  this  kind;  from  such  as  we  caimot  use  without  consmning 
them,  such  as  fruits,  corn,  wine,  oil,  and  the  like." 
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scctioD  are  formed  by  nature,  and  tht^  laws  have  only  taken  notice 
of  tbem,  or  added  something  to  them ;  a^i,  for  example,  what  has 
been  explained  in  the  third  and  eighth  articlea.  But  these  treated 
of  ia  this  section  owe  their  chief  establishment  to  the  laws. 

Art.  L 
13S.  Distinction  of  Things  that  enter  into  Commerce,  and  those 
that  fh  not.~—  The  laws  reduce  all  things  to  two  kinds.  One  is  of 
tfaoBc  that  do  not  enter  into  commerce,  and  which  cannot  belong 
tu  any  one  in  particular ;  such  as  those  that  have  been  explained 
in  the  first  three  articles  of  the  preceding  section.  The  other  sort 
is  of  such  as  enter  into  commerce,  and  of  which  any  one  may  be- 
come master.' 

II. 

129.  TTtiojirs  consecrated  and  set  apart  for  Divine  Worship.  — 
Religion,  and  the  civil  laws,  which  are  conformable  to  it,  distin- 
gnish  the  things  which  are  destinated  to  divine  warship  from  all 
others.  And  among  those  which  are  made  use  of  in  tliis  worship, 
we  distinguish  between  things  that  are  consecrated,  such  as 
chtirches  and  the  communion  cups,  and  things  that  are  religious 
and  holy,  such  as  church-yard?,  the  ornaments,  oblations,  and  other 
things  dedicated  to  the  service  of  God.  And  all  these  kinds  of 
tinags  8ze  ont  of  oommerce,  while  they  continne  under  this  deeti- 
nation  to  the  divine  service.^ 

IIL 

130.  Ihimgt  corporeal  and  iaeorporeaL — The  dvil  laws  make 
another  general  <U8tinction  of  things,  into  those  that  are  sensible 
and  corporeal,  and  those  which  we  call  incOTporeal,  in  order  to  dis- 
tinguish firom  every  thing  that  ia  sensible  certain  things  which 
owe  their  oatore  and  their  existence  wholly  to  the  laws :  such  as 
an  inheritance,  an  obligation,  a  mortgage,  a  usufruct,  a  service ; 
ud,  in  general,  every  tiling  that  consists  only  in  a  certain  right." 

IV. 
131.  AUodial  Lemdt,  and  Lands  Imrdened  with  Quitrents  or 

'hat.ATa:£ti.f  —  Ll,D.tod. 

*L\,D.Adia.nr.;  —  i  8,  ZuC  A nr.  dur.    Sea  the  tixth  uticlB  of  lh«  Eighth  leo- 
■■Mof  Oe  dmbvct  <^  Sait,  eoaeertaag  die  Bale  of  things  consecrated. 
*bm.dinb.eorp.Uitotip.!  —  iiiU.tod.!—ll,i  I,  D.  da  daii.  r». 
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other  Ihities.  — Among  the  immoTables  that  are  in  i 
and  serve  for  the  common  use  of  men,  there  are  some  which  pa^ 
ticular  persons  may  possess  fnlly  in  their  own  right,  without  vxj 
burden.  And  there  are  other  immovables,  which  are  bardeDcd 
with  certain  duties  and  services,  that  are  inseparable  from  than. 
Thus,  we  have  in  this  kingdom  lands  which  are  called  allodial, 
or  free  lands,  which  pay  neither  quitrent,  nor  any  other  anch  to- 
knowledgment^  And  there  are  other  lands,  which,  having  beea 
given  away  originally  with  the  charge  of  paying  a  quitrent  in^ 
deemable,'  or  upon  other  conditions,  such  as  those  of  fiefa,  d^ 
scend  to  all  sorts  of  possessors,  with  the  burdens  annexed  to 
them. 


132.  Mines.  —  We  may  reckon  among  lands  which  p&rticiilir 
persons  cannot  possess  fully  in  their  own  right,  those  in  whid 
there  are  mines  of  gold,  silver,  and  other  metals,  <v  matten  in 
which  the  prince  has  a  right' 

VI. 

133.  Coin.  —  We  may  place  among  things  distinguished  by  die 
laws,  the  public  coin,  which  is  a  piece  of  gold,  silver,  or  other 
metal ;  the  form,  weight,  and  value  of  which  are  regulated  by  the 
prince,  in  order  to  make  it  the  price  of  all  things  that  are  in  com- 


'  L.vk.i  7,  £>.  de  arua. 
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VIL 

134.  Treasure. —  The  laws  distinguish  likewise  that  which  we 
call  a  treasure ;  which  is,  according  to  the  definition  given  of  it  in 
the  lawa,  an  ancient  deposit  of  money,  or  other  precious  things, 
that  have  been  deposited  time  out  of  mind  in  some  hidden  place, 
where  it  is  discovered  by  some  chance,  and  whereof  the  true  owner 
cannot  be  known -^ 

VIII. 

135.  Another  Distinction  of  several  Sorts  of  Goods. —  Besides 
the  distiuctioas  of  things  which  have  been  spoken  of  in  the  preced- 
ing articles,  the  laws  consider  under  other  views,  and  by  other 
general  distinctions,  the  goods  or  estates  which  particular  persons 
are  possessed  of.  Thus,  they  distinguish,  in  the  estates  of  particu- 
lar persons,  between  those  which  are  of  their  own  purchase,  and 
those  that  come  to  them  by  descent  or  inheritance ;  and  in  estates 
of  inheritance,  they  make  a  distinction  between  the  patcrual  and 
maternal  estates.' 

IX 

136.  Rrduue.  —  We  call  that  estate  which  one  haa  aoqniied 
Iff  Ua  own  labcnr  and  iudostry,  an  estate  oi  purcbaae.^ 

X 

137.  bheriUmce.  —  An  estate  of  inheritance  is  that  which  de- 
scends to  OS  from  the  persons  to  whom  we  have  a  right  to  succeed 


XL 
138.  Paiemal  Estate.  —  The  paternal  estate  is  that  which  de- 
Kends  to  as  from  oar  father,  or  other  ascendants  or  collateral  re- 
Utions  of  the  father's  side." 

XII. 
139.  Miiemai  Estate.  —  The  maternal  estate  is  that  which  de- 


'  £.  31,  {  1,  D.  (b  acq.  TB.  dom.    It  is  not  the  bnsinesa  of  Ihii  place  to  explain  to 
iWiB  It  k  that  Ibe  treainre  oaght  to  belong.     V.  I.  un.  C.  de  ttiaavr. 
'  See  the  (oUowing  artides,  and  the  remark  on  Ihe  Uat. 
^Lt,C.Abm.qiiallb.i—l.  S,D.protodo. 

^  L.ia.C.it  impam.  jucr-  doer,;  —  /.  10,  D.prv  kcid;  —  e,  I.  3,  C.  deicn.  qvaUb. 
'Llt,adtpnA.t  —  L  lO,D.pnm>e. 
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acends  to  ns  from  oni  mother,  or  other  ascendants  <a 
relations  of  tJie  mother's  Bide." 


*  £.  1,  0.delien.mat.!  —  l.»,  C.  de  bou.  gaa  la.  Alihongti  ttie  Mxtt  wtddi  an  qBttl 
Ml  these  lut  bar  Mtidei  haTi  rektkin  to  thew  Mreral  aom  of  estates,  ju  dds  ft- 
dnctioti  hslh  not  the  sune  use  in  the  Bonuui  Ui*  u  it  bMh  in  our  enslaiiu ;  *W 
mike  diffBrent  hein  of  estates  of  porchase,  estates  of  inheritaace,  patvnal  cataM,  al 
matanial  e«Ial«s.  This  dislinctioii  hath  likewise  place  in  the  niattet  c 
power  of  redempiioD. 
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BOOK  I. 

OF  VOLUNTAEY  AND  MUTUAL  ENGAGEMENTS  Bt 

COVENANTS. 

140.  I%e  Natiwre  of  Covenants.  —  Covenants  are  engag^nents 
made  by  the  mutnal  consent  of  two  or  more  persons,  who  make 
a  law  among  themselves  to  perform  what  they  promise  to  one 
another. 

141.  The  Use  of  Covenants.  —  The  use  of  covenants  is  a  natu- 
wJ  consequence  of  the  order  of  civil  society,  and  of  the  ties  which 
God  forms  among  men.  For  as  he  has  made  the  reciprocal  use 
of  their  industry  and  labor,  and  the  different  commerce  of  things, 
necessary  for  supplying  all  their  wants,  it  is  chiefly  by  the  inter- 
vention of  covenants  that  they  agree  about  them.  Thus,  for  the 
nse  of  industry  and  labor,  men  enter  into  partnership,  hire  them- 
wlves,  and  act  differently  the  one  for  the  other.  Thus,  for  the  use 
of  things,  when  they  have  occasion  to  purchase  them,  or  a  mind 
to  part  with  them,  they  traffic  in  them  by  sales,  and  by  exchan- 
ges; and  when  they  only  want  them  for  a  certain  time,  they 
either  hire  or  borrow  them ;  and  according  to  their  other  different 
vants,  they  apply  to  them  the  different  sorts  of  covenants. 

142.  Divers  Kinds  of  Covenants.  —  It  appears  from  this  general 
Mea  of  covenants,  that  the  word  covenant  comprehends  not  only 
^  contracts  and  treaties  of  what  kind  soever,  such  as  sale,  ex- 
change, partnership,  hiring,  and  letting  to  hire,  a  deposit,  and  all 
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other  contracts,  but  likewise  all  particular  pacts  that  may  be  add- 
ed to  any  contract,  such  as  conditions,  chaise,  reserves,  clanses 
of  nullity,  and  all  others.  This  word  covenaitt  comprehends  like- 
wise the  acts  by  which  we  make  void,  or  change  by  a  new  coo- 
sent,  the  contracts,  treaties,  and  pacts  by  which  we  are  already 
bound. 

143.  77(6  Order  of  this  Book  of  Cbvenants.  — It  is  of  all  these 
kinds  of  covenants  that  wc  design  to  treat  in  this  book.  And  be- 
cause there  are  many  rules  which  agree  to  all  the  kinds  of  cove- 
nants, auch  as  those  which  concern  their  nature  in  general,  tbe 
ways  by  which  they  are  formed,  the  interpretation  of  such  as  an 
obscure  or  ambiguous,  and  some  others ;  these  tdnda  of  common 
rules  shall  be  the  subject-matter  of  the  first  title,  which  shall  be  of 
covenants  in  general.  We  shall  afterwards  explain  the  detail  of 
the  particular  rules  belonging  to  each  kind  of  covenant,  every  one 
under  its  proper  title.  And  in  the  last  place  we  shall  subjoin  a 
title  concerning  the  vices  of  covenants,  which  is  a  matter  esaeo- 
tially  necessary  to  the  subjects  treated  of  in  this  book. 
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OF  COVENANTS  IN  QENEOAL. 
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thcrawlvea,"  or  (o  (iissolve  a  formrr  pngagempnt,  or  to  make  some 
change  in  it.* 

III. 

146.  "Die  Subject'iniUter  of  Covenants, —  The-  subject-njatter  of 
covenants  ia  the  infinite  diversity  of  the  voluntary  ways  by  which 
men  regulate  among  themselves  the  communication  and  com- 
merce of  their  industry  and  labor,  and  of  all  things,  according 
to  their  wants.* 

IV. 

147.  Four  Sorts  of  Covenanls,  by  Four  Combinations  of  the  Use 
of  Persons  and  Things. —  The  commerce  and  communications  for 
the  nae  of  persons  and  things  are  of  fonr  sorts,  which  make  four 
kinds  of  covenants.  For  those  who  treat  together  either  ^ve  to 
one  another  reciprocally  one  thing  for  another,'  as  in  a  sale,  and 
in  an  exchange ;  or  they  do  one  thing  for  another,*  as  if  they  under- 
take the  management  of  one  another's  concerns  ;  or  otherwise  one 
of  the  parties  does  something,  and  the  other  gives  something,''  ag 
M'hen  a  laborer  gives  his  labor  for  a  certain  hire ;  or,  lastly,  one 
of  them  either  docs  or  givea  something,  the  other  neither  doing 
nor  giving  any  thing,  as  when  a  person  undertakes  without  any 
jframity  to  manage-  the  affairs  of  another;'  or  that  one  ^ves 
toother  something  oat  of  mere  liberality.' 

V. 

148.  No  Covenant  obligatory  without  a  Came.  — '  In  the  first  three 
sorts  of  covenants,  the  transaction  between  the  parties  is  not  gra- 
toitons,  the  engagement  of  one  of  the  parties  being  the  foonda- 

'  D.HZ;-l9,D.^M.itaet. 

*  L.K,D.dtrtg.  j»r. ;  —  4  vb.  /uf .  tpOi.  mod.  loll.  oU. 

*  L-hi  S,D.depacl.!  —  iiill.Iiat.dtBai.M. 
'  Ant  do  tibi,  nt  dca.  £.  5,  D.  depnaarip.  vai. 
■  Am  bcio,  nt  &eiu.    D.  I. 

^  Ant  Uao,  nt  dt».  D  1.  Ant  do,  nt  ftdu.  D.  I.  S^pnladonnin  qnmd&m  in  dindo, 
qnadita  in  &clendo  cotuiatntit.    L.  3,D.de  vat.dJ.;  —  L.  3,  D.  deM.aaa. 

>  L.\,i4,D.  maud. 

'  L.  l,D.dtdom.; — L  7,  C.dehitqua  ri  nuAww  caaia  geOa  tunt.  In  this  uticle  we 
blTg  made  onlj  one  Mmbination  of  the  case  where  one  do«s  a  thing,  and  llie  other  give* 
■—  lliiiiij,,  aiiereaa  the  Roman  law  diatingnishes  it  into  two;  one,  where  one  of  the  par- 
tki  doet  tomethiog,  and  the  other  gives  ;  and  the  other,  where  one  of  the  parties  gives, 
and  the  other  does  something  for  it.  But  in  eSbct  it  i»  oni;  one  bare  chancter  of  a  cor- 
oaat,  and  odb  simple  eombination  of  giving  on  oce  side,  and  doing  on  the  other,  who- 
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tion  of  the  engagement  of  the  other.  And  e!ven  in  the  coTenuili 
where  only  one  of  the  parties  seems  to  be  obliged,  as  in  the  loan 
of  money,  the  obligation  of  the  borrower  ia  always  preceded  bj 
the  lender's  delivering  what  he  gives  in  credit,  before  any  core- 
nant  is  formed.  Thus,  the  obligation  which  is  contzacted  in  tbete 
kinds  of  covenants,  which  are  for  the  benefit  only  of  one  of  Ibe 
parties  covenanting,  hath  always  its  cause  from  something  that  m 
either  done  or  to  be  done  by  the  other  party:""  and  the  obligi- 
tion  would  be  null,  if  it  were  really  without  any  cause.' 

VL 

149.  Donaiums  have  their  Cause. —  In  donationB,  and  in  the 
other  contracta  where  one  party  alone  docs  or  gives  somethii^ 
and  where  the  other  neither  does  nor  gives  any  thing,  it  ia  the  a^ 
ceptance  that  forma  the  covenant.'  And  the  engagement  cX  tlw 
donor  hath  for  its  foundation  some  just  and  reasonable  motive; 
such  as  some  good  office  done  by  the  donee,  or  some  other  nwnt 
in  him,^  or  even  the  bare  pleasure  of  doing  good  to  others.*  And 
this  motive  stands  in  place  of  a  cause,  on  the  part  of  the  posoa 
who  receives  the  benefit,  and  gives  nothing.' 

VIL 

150.  Some  CovenaiUs  have  a  Proper  Name,  and  others  not;  bat 
they  all  oblige  lo  what  is  agreed  on.  —  Of  these  difierent  Idnda  ot 
covenants,  some  are  of  so  frequent  use,  and  so  well  known  evny- 
where,  that  they  have  a  proper  name ;  such  as  a  sale,  a  loan, 
hiring,  and  letting  to   hire,  a  deposit,  partnership,  and  othen.' 
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they  have  a  peculiar  name  or  not,  have  always  their  effect,  and 
obligr  the  parties  to  what  is  agreed  on," 


151.  Consent  makes  the  Covenant.  —  Coveiiants  arp  perfected  by 
I     Ihe  lantnal  conseat  of  the  parties,  which  they  give  to  one  another 

rrriprocally."     Thus,  a  sale  is  perfected  by  the  bare  consent  of 
I     the  panie?,  although  the  merchandise  be  not  delivered,  nor  the 
price  paid7 

IX. 

152.  Covenants  which  oblige  by  the  Intervention  of  a  TAh^.  -^  In 
the  covenants  which  oblige  the  party  to  make  restitution  of  what 
he  hiis  received,  whether  it  be  of  the  same  individnal  thing,  aa  in 

j  thu  ca-*e  of  a  loan  of  a  Ihing  to  be  restored  in  specie,  or  a  deposit ; 
or  whether  restitution  ia  to  be  made,  not  of  the  same  individual 
thing,  but  of  something  of  the  same  kind,  as  in  the  loan  of  money 
ur  proviBions;  the  obligation  13  not  contracted  bat  when  the  con- 
sent of  the  parties  is  accompanied  with  the  delivery  of  the  thing. 
And  it  is  for  this  reason  that  it  is  aaid,  that  these  kinds  of  ot)ligii- 
tioos  are  contracted  by  the  intervention  of  the  thing,"  although 
the  consent  of  the  parties  be  also  necessary.' 

X. 

153.  CovenaaU  either  Written  or  UnwrUten. — The  consent  which 
makes  the  covenant  is  either  in  writing,  or  without  it.''  The  un- 
written covenant  is  made  either  by  the  interposition  of  words,  or 
by  some  other  way,  which  signifies  or  presupposes  the  consent 
'Raa  he  who  leceivea  a  deposit,  although  he  do  not  speak,  obliges 
himself  to  the  engagements  of  depositariea." 

'  L.l,D.  (kpacL  It  ii  not  DBceauiy  to  expl^  here  ths  difference  that  wu  made  in 
Ihe  Roman  law  between  the  contracu  which  had  a  name  and  thoM  which  had  none. 
These  aabciltiea,  which  an  not  in  tue  with  ni,  wonld  perplex  the  reader  to  no  pnipoie. 

*£.>,  t  \,D.dtM.^acl.:  —  Hi,ei>d.:  —  t.i2,S  9,  rarf. 

r  latL  dt  aufl  ^  aend. ;  —  l.t,D.dt  pact.  Aa  to  the  accompliihment  of  coTenanta, 
MCibe  nextaitide,  and  the  Kcond  article  of  ths  flntiection  and  tenth  utide  of  the  lec- 
ondKOioncrfthe  Omlract  o/ SaU. 

*  liul.jma>.MBd.neaar.oti.;-~\  S.Bxf.;  — {  3,  sail. ;  —  1. 1 ,  ff  3,  S,  4,  S,  JD.  (fa  sU.  e< 
KLi  —  L^D.ArA.a: 

•  L-4,D.ikiili.ctaeL;  —  l.\,i  a,D.ihpact. 

^  htf.ikmg4.^va^.l  —  S  \,Itut.deM.ex  a)iu.;  —  l.i,  i  1,  D.dedbLa  aa.; —  1.11, 
CJtpait. 
'  T..t,D.ikpad.:  —  l.Si,\  10,  D.  dt  M.  a  act. ;— I.  n,  C.depmt. 
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154.  Written  Covenants  made  either  be/ore  a  Notary  JVUic,or 
signed  only  by  the  Parties. —  Written  covenants  are  made  eitlicr 
in  the  presence  of  a  public  notary ,''  or  only  signed  and  sealed  b^ 
the  parties  themselves ;  whether  it  be  that  the  whole  deed  ia  writ 
ten  by  the  parties  who  covenant,  or  that  they  barely  pat  thai 
names  to  it* 

XII. 

155.  Proofs  of  Unwritten  CovenatUs. —  If  the  truth  of  an  no- 
written  covenant  is  called  in  question,  it  may  be  proved  eitha  by 
witnesses,  or  by  the  other  ways  which  are  prescribed  in  the  niles 
concerning  proofs.' 

xia 

156.  Covenants  made  before  a  Notary  carry  their  ISvof  atoag 
with  them.  —  Covenants  made  before  a  notary  pablic  carry  aloig 
with  them  the  proof  of  their  truth,  by  the  signature  of  the  public 


xrv. 

157.  Verification  of  a  Sign  Manual  that  is  contested. ^li  the 
signature  of  a  covenant  that  is  signed  only  by  the  parties  ia  oon* 
tested,  it  must  be  proved.'' 

XV. 


158.   What  perfects  Covenants  made  before  a  Notary.  — Cm^ 


<n%lrt  tnrbe  poptttUbBed  to4Mrtttatote 
«l«ir'«ft]r«rt»iftl«iMi[,  tbey  aw  tfconCon'  oiUtitoy^  ted>abA 
<»ai»  pmUim'fiBtM  JiP-  BMfatiiiMn;  md  all  poiMaria^flatai 
Mm  tf  wasawof  MftttUtoj'tm'vUed  oidj  that  the  pMibv 

liM  odMnijr  to^l«*  tnd  good  stahBanu* 

'  ""n.  ' 

161.  Covenants  ought  to  be  made  V)iaivgl$/ and  wilHtigl!/. —  Cot- 
emnts  being  Tolitntary  engagements  which  are  framed  by  the 
eoBaent  of  the  parties  concerned,  they  oogM  to  be  made  tritb 
knowlei^e,  and  with  freedom ;  and  if  they  want  either  the  one  or 
tte  other  of  these  character?,  aa  if  they  are  made  thnmgh  mistake,'* 
or  by  compQl8i<ni,  they  are  noU,  according  to  the  roles  which  shall 
be  explained  in  the  fifth  section.* 

■  £~S,  t  a,D.diM.etaa.;  —  l.i,D.depaa. 

*  L.10,  tH>H,  D.  depacL 

'  L.%it,D.AtU.ttatt.;~i  I,  £M.  dt  eU.  um  eon.  i  ^l.  i,  D.  di  pad. 
'  Dit. 

*  L.l,D.  depad. 

^  Tlnn,  WMne  penoos  ara  inc^table  of  all  msaiMr  of  comuutu.  f  8,  but,  tfa  und. 
itp- ,— L  1,  t  It,  D.dtM.tl  ait.  Oflier*  ilaaM  «o*eiuiit  to  ttieir  pi«)B^c«,  fiuh  h 
pcnoDi  mider  age.    L.  38,  D.iepad. 

*  Z^t,G  tbfaH.:  —  L1,  {  7,D.dapad.;^l.  i1,  {  4,  ted.;^\  i9.  Lid.  de  iiuL 
^^!—LJ,\1,D.ApocL    SMOMfbnnhwcttonoftha  neaqf  OmMuilr 

'  L.i7,D.Aitl.HtKt.;  —  l.U^^%D.d»ng.jiu:;  —  «.L9,D.tbeei».a^ 
*Z.ll»,D.ATtg.jm.;'-».&.qmd»Mlmeema.    Bm  Aa  tide  of  tfas  Tim  of  Ow 
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IIL 

162.  JVo  Persons  nan  covenant  for  others,  nor  to  their  Prejvdkt. 
—  Covenants  being  formed  by  the  consent  of  parties,  no  man  can 
covenant  for  another,  unless  he  has  power  &om  him  bo  to  do.  And 
much  ICBs  can  any  persons  do  prejudice,  by  thedr  covenants,  to 


IV. 

163.  Is/  Exception.  Proxies  may  covenant  for  their  Conttittutits. 
—  I'roxies  may  covenant  for  those  persons  from  whom  they  have 
power  so  to  do ;  <  and  they  may  engage  them  so  far  aa  the  power 
reaches  which  they  have  received  Irom  them.'' 


164.  2d  Reception.  Of  those  who  have  a  Right  to  treat  for  o&^ 
era, —  Tntors  and  curators,  governors  and  heads  of  corporation^ 
and  masters  of  companies,  factors  and  agents  that  are  employed 
in  any  particular  commerce,  and  all  persons  who  have  others  sub- 
ject to  their  power,  or  under  their  conduct,  or  who  represent  otliefs, 
may  make  covenant;  in  their  names,  according  to  the  extent  of 
their  ministry  or  power,'  as  sliall  be  explained  in  its  proper  jivx 
with  respect  to  every  one  of  these  kinds  of  persons. 

VL 

165.  Of  him  who  treats  for  another,  undertaking  for  hit  Corneal. 
—  If  a  third  person  treats  for  one  that  is  absent,  withont  hit 
order,  but  undertakes  for  his  consent,  the  absent  party  does  not  es- 


■  to  vHikli  he  dull  hsfepven 
oeMna^aaAttie-othai'dniinutukcM.  Bat  afin  thaiUw  aAaaiit 
perwMt  ia»  luHSed  vrhat  vss  done  in  hia  iubiw,  aitboogh  it  pMnre 
to  Ua  ptajiidkei  be  oumot  aftenraids  compUia  of  if 

VII. 
14&  Cbumgirfr  an  te  Jiaee  </  XaiPi.-«Wben  the  covenant* 
■m  finUed,  wbetever  haa  been  agreed  npc«  atutda  in  place  of  b 
law  to  those  who  made  Uiem  ;■■  and  they  cannot  be  HT(Aed  bat 
by  commm  consent  of  the  paities,"  oc  by  the  other  ways  which 
aball  be  ■^'""■^  in  the  sixth  section. 

KnuHioB  Tn  IifnRPBBTATtoN  OP  CovBHAiras. 
, ,    ,  vin. 

167.  1st  Rale.  Obscurities  and  Doubts  are  to  be  interpreted  by 
Ike  Common  Mention  of  the  Contractors.  —  Seeing  covenants  are  to 
be  formed  by  the  mutual  consent  of  those  who  treat  together,  every 
one  of  them  ought  to  explain  in  the  covenant  sincerely  and  clearly 
what  he  promises,  and  what  he  pretends  to."  And  it  is  by  their 
common  intention  that  we  are  to  explain  whatever  may  be  ob- 
BCOFe  or  doabtfol  in  the  covenanLP 

IX. 

168.  2d  Ruie.  Interpretation  made  by  Usage,  or  by  other  Ways. 
—  If  the  common  intention  of  the  parties  does  not  appear  from  the 
words  of  the  covenant,  and  if  it  can  be  interpreted  by  any  custom 
ot  osage  of  the  place  where  it  was  made,  or  of  the  persons  who 
made  it,  or  by  other  ways,  we  must  Iceep  to  that  which  shall  ap- 
pear to  be  the  most  probable,  under  all  these  views.^ 


169.  3rf  Rule.    To  judge  of  the  Sense  of  every  Clause  by  the 
Tenor  of  the  whole  Deed.  —  All  the  clauses  of  covenants  are  inter- 

'  L.9,D.dtmg.ge^;  —  %  S,  Iiut.  de  inutil.  Hip. ;  —  i  SO,  ted. 

■  £.13,  2).  A  T^.JiB:;—Ll,i6,D.dtpetiti;—l.  \,  D.  lU  pact. ; —I.  M,D.ihTtg. 
f-    See  the  twen^-iecond  article  of  thia  Kction. 

■  {  dc.  hBL  qmd  mod.  (oil.  oil. ;  —  I.  35,  D.  dt  rtg.jur. 

*  C  »,  £).  (fe  pad. ;  — 1. 21,  D.  dt  amtr.  tajt-i—l  99,  D.  dt  vai.  til. 
t  L.M,D.deng.j^.i  —  l.\ttl,  $  l.cmt 
^l.U,D.Arts.jtr.i~-L\U,a)d. 
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preted  one  by  another,  in  giving  to  each  one  the  sense  which  n- 
Bolts  iirom  the  tenor  of  the  whole  deed ;  and  even  iiom  what  ii  set 
forth  in  the  preamble  to  it' 

XL 

170.  4lh  RttU.  The  hterUion  to  be  preferred  to  the  Eaqprem*. 
—  If  the  words  of  a  covenant  a^^ar  to  be  contrary  to  the  intefr 
tion  of  the  contractors,  which  is  otherwise  evident,  we  most  lot 
low  this  intention,  rather  than  the  worda.* 

XIL 

171.  5th  Rule.  Of  Clauses  that  have  a  Double  Meamng. — Iftlie 
words  of  a  covenant  have  a  double  meaning,  we  mnst  take  that 
which  is  most  conformable  to  the  common  intention  of  the  con- 
tractors ;  and  which  has  the  greatest  affinity  to  the  snbject-mitkf 
of  the  covenant' 

XIIL 
173.  Gth  Rule.  InteTpretatUm  in  Favor,  of  kivt  who  it  oWfgvd.— 
The  obecnrities  and  uncertainties  of  the  obligatory  clanaes  an  to 
be  interpreted  in  favor  of  him  that  is  obliged,  and  we  mnst  alwaji 
restrain  the  obligation  to  the  sense  which  diminishes  it"  Pof  Im 
that  obliges  himself  ia  willing  only  to  be  engaged  for  as  little  M 
he  can,  and  the  other  party  ought  to  have  taken  care  to  have  it 
clearly  explained  what  he  pretended  to.'  Bnt  if  there  are  other 
rules  which  demand  that  the  interpretation  be  made  against  the 
person  who  is  obliged,  as  in  case  of  the  following  article,  the  <Afr 


ce  of 
ne  or 
laaes, 

4 
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feet  of  expresEion,  be  an  effect  of  the  knavery  or  fanlt  of  him  who 
ought  to  explain  liis  intention,  it  is  to  be  interpreted  against  him, 
because  he  ought  to  have  explained  distinctly  what  his  meaning 
was.  Thus,  when  a  Bcller  makes  use  of  an  equivocal  cxpressioQ 
concerning  the  ()aalities  of  the  thing  which  he  sella,  hia  words  a 
explained  against  him.' 

XV. 

174.  8th  Rule.  The  alternative  ObU^atiim  m  in  rAe  Choice  of 
him  who  is  obliged.  —  If  one  is  obliged  indeterminately  to  one  or 
other  of  two  tilings,  he  is  at  liberty  to  give  that  which  he  pleaaes, 
if  the  covenant  contains  nothing  to  the  contrary,* 

XVI. 

175.  9lh  Rule.  Obligatiom  of  Things  whose  Goodness  and  Valae 
may  reach  to  wore  or  less.  —  In  the  covenants,  where  one  is  obliged 
for  things  whose  value  may  reach  to  more  or  less,  according  to 
the  difference  of  their  qualities,  such  as  provisions,*  some  kinds  of 
works,"  or  other  things,  the  obligation  is  not  extended  to  that 
which  is  best,  and  of  the  greatest  price,  but  is  moderated  to  that 
which  is  called  good  and  merchantable*  And  the  debtor,  for  ex- 
ample, who  owes  wheat,  discharges  himself  of  his  obligation,  if  he 
gives  wheat  that  is  good  and  ven^ble ;  because  it  is  presumed 
tbat  the  contractors  did  not  think  of  any  other  but  that  which  is  of 
ooDunon  use.  Bat  if  the  covenant  regulates  tbat  which  is  due,  or 
it  tiie  iateotaoD  of  tiie  contnctotB  appears  by  the  circumstances,  we 
mut  hcdd  to  that- 

XVU. 

176.  lOtA  Bmle.   Mm  the  Ftice  of  Things  u  regulated.'—  If 

ID  t  covenant  the  parties  omit  to  regolate  the  price  of  a  tiling,' 

it  is  to  be  estimated  neithex  at  the  highest  nw  lowest  twice, 


^L»,D.ikpacL;  — In,  D.dttarir.emft.!— I.  sa,D.iUtx)ntr.a^. ;  — I.  na,  D. 
titt-jw.;—  Y.  L«a,\  S,  D.  dt  tBkL!—l.a9,D.J»  iKl.a^.i*  vend.  See  the  tenth 
"Utet S»  Odti  ttcAm  at Hira^  aid  Ltltiag  tB  Mn ;  Mil  the  fburteeiilh  article  of  the 
^"(bA  wBOkm  of  Oe  Oaiibmt  o/Sah. 

'L^O,m_fiK,D.dej%r.dal.;  —  l.as,D.Aeal^.allpt.;~o.l.al,mJim,D.deact.mpl. 

'LT5,{  l,D.d»vai.iili.;—d.H2;  —  l.9%,D.Mad. 

'l-M,\  l,D.d»veri>.al£g. 

'L»,\4,D.(bad.td.;  —  l.ie,nd.;^d.llB,i  1:— l.lS,f  I, D. (bap. lib 

'  £.  75, 4  X,  i>.  d«  Mr6.  eU. ,— F:  t.  93,  a  mwf. 

'Z.lt,ijLD.diplg». 
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bnt  at  the  common  rate,>  withoat  any  regard  to  the  paiticalar  cn> 
cumstances  of  tfae  afiection  which  either  the  one  or  othet  of  tbe 
contractors  might  have  had  for  the  thing  that  is  to  be  estimatn^ 
or  of  theii  want  of  it.**  Bat  we  ought  only  to  consider  what  It  ii 
worth  in  reality ;'  what  it  would  be  worth  in  its  common  xut  to 
any  person  whatsoever ;  and  what  it  might  be  reaBonaUy  sold  fan} 

XVIIL 

177.  llthBvle.  Of  the  Time  and  Place  of  the  Estimaiion.~'Fi» 
estimation  of  things  which  have  not  been  delivered  at  the  timo 
and  place  appointed,  as  of  wine,  corn,  and  other  ttungs  of  the  like 
nature,  is  made  according  to  the  value  they  had  at  the  tim^  Ifld 
iu  the  place  where  they  ought  to  have  been  delivered." 

XIX. 

178.  12th  Rule.  Expresswiu  which  have  no  Seme. — Tbe  tst- 
pressions  which  can  have  no  sense  any  manner  of  way  an 
rejected,  as  if  they  had  not  been  written." 


179.  IZth  Rule.  FauUs  in  the  Writing. —  Tha  faults  in  the 
writing,  which  may  be  repaired  by  the  sease  clearly  understood, 
do  not  hinder  the  effects  which  the  covenant  ought  to  have." 


180.  lith  Rule.    Covenants  are  ImiUd  to  the  Matten  of  tnUd 
they  treat.  —  All  the  clauses  of  covenants  have  their  sense  limited 
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nnder  treaty.  For  we  ought  not  to  presume  either  that  a  person 
engages  him&elf,  or  discharges  another  of  his  engagement,  luiLess 
liis  will  13  clearly  explained,  and  rightly  understood.' 

XXIL 

I  181.  l5tA  Rule.  Interpretations  of  Judicial  Covenants.  —  If  it 
happens  that  a  covenant  b  made  only  in  obedience  to  an  order  of 
court ;  as  if  a  judge  orders  a  plaiiititf  to  make  some  abatement  in 

I  order  to  receive  what  he  demands,  or  that  security  be  given  for 
certain  things ;  in  tlieae  and  the  like  cases,  if  the  act  or  deed  which 

I  contains  the  engagement  that  is  enjoined  by  a  sentence,  or  decree, 
happens  to  have  any  ambiguity  or  obscurity  in  it,  it  ouglit  to  be 
interpreted  by  the  intention  of  the  sentence,  or  detxcc,  in  execution 
of  which  it  is  made.* 


SECTION   III. 

of  enoaabhknts   which   follow   naturally   from  covenants, 
although  thkt  bs  not  particularly  mentioned  therein. 

Art.  L 
182.   I^ree  Sorts  of  Eitga^ementi  in  Covenants.  —  Covenants 
ob}lge  not  only  to  what  i^  cxpicsimd  in  them,  but  iilcewise  to  every 
ttiing  \rhich  the  nature  of  the  covenant  demands ;  and  to  all  the 
eoiueqaences  which  equity,  law,  and  custom  give  to  tfae  obliga- 
tion wblcfa  the  parties  have  contracted.*     So  that  we  may  dUtiu- 
goiih  three  sorts  of  engagements  in  covenants.     Those  which  are 
czpteaely  laentioned ;  those  which  are  natural  consequences  of  the 
nneiiaiitB ;  and  those  which  are  regulated  by  some  law,  or  some 
eostom.     Thus,  it  is  by  natural  equity  that  a  partner  is  obliged 
to  take  caie  of  the  common  affair  which  is  in  his  hands ;  Miat  he 
«ho  boiTOWB  a  thing  to  use  it  ought  to  preserve  it  carefully ;  that 
the  ■elka'  ought  to  wairant  that  which  he  has  sold ;  although  the 
covenants  make  no  express  mention  of  these  things."   Thus,  it  is  in 
liitoe  of  a  law,  that  whoever  purchases  an  estate  for  less  than  half 

'l~i,i  l,D.Alrxmi.(—l.5,D.iitlrmu.;  —  La,Cnd.!-~J.l.9,ii/.AbaM. 

'Li,D.dcil^. prat. ;  —  I.  SS,  D.  ia  vab,  M. 

''■■MiA.D.de  M.tlaa.;~lai,itO,D.Aad.tJ.i—ln,\  \,D.diaqmtt 
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the  JQst  value,  is  obliged  either  to  lestorB  h,  or  make  tip  the  prioe. 
Thus,  in  the  lease  of  a  honae,  some  customs  contintie  the  lease  b& 
yond  the  term  for  a  certain  lime,  unless  the  contraoton  have  dcnv 
gated  from  it  And  all  these  consequences  of  covenants  are,  as  it 
were,  tacit  pacts,  which  are  understood,  and  which  make  a  part  of 
the  covenant  For  the  contractors  consent  to  every  thing  that  is 
essential  to  their  engagements.* 

IL 
163.  Reciprocal  Performaace  of  Oovenantt.  —  In  all  cxiremut^ 
the  engagement  of  one  of  the  parties  being  the  foondatioo  of  tba 
enga{;ement  of  the  other,  the  first  effect  of  the  covenant  is,  thit 
every  one  of  the  contractors  may  oblige  the  other  to  execute  Us 
engagement,  by  performing  what  he  is  bound  to  do  on  hia  owb 
part,  according  as  one  or  other  of  the  parties  is  obliged  by  the 
covenant  Whether  it  be  that  the  articles  of  the  covenant  are  to 
be  performed  on  both  eides  at  one  and  the  same  time ;  aa  if  it  it 
agreed  on  in  a  sale,  that  the  price  shall  be  paid  at  the  time  of  the 
delivery  of  the  goods ;  or  whether  it  be  that  performance  is  to  be 
made  first  by  one  of  the  parties,  as  if  the  seller  ie  obliged  to  deliver  ' 
the  goods,  and  has  given  some  respite  of  time  for  payment  of  the 
price,  or  by  the  other,  aa  if  the  buyer  be  to  pay  the  money  dowl^ 
before  the  goods  are  delivered.* 

IIL 

184.  Exceptions  to  the  foregoing  B»U.-~  If  when  a  covenant  ii 

not  at  all  executed,  or  when  it  is  done  only  by  one  of  the  partkii 
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IV. 

185.  Penalties  of  the  Non-performance  of  Covenants.  —  Id  all 
coveDants,  it  is  the  second  effect  of  the  eDgagement,  that  he  who 
fails  in  the  performance  of  what  he  is  bound  to,  or  delays  to  do  it, 
whether  it  be  for  want  of  ability  or  want  of  will,  shall  be  bound 
to  make  good  the  damages  of  the  other  party,  according  to  the 
nature  of  the  covenant,  the  quality  of  the  non- performance  or  de- 
lay, and  the  circumstancea  of  the  case.'  And  if  there  ie  ground 
to  diisdoive  the  covenant,  it  shall  be  dissolved,  with  a  reservation  of 
the  penalties  which  ought  to  foUow  from  it  against  him  who  shall 
have  failed  to  perform  his  part  of  the  engagement* 


186,  An  Obfi^ation  ipil/tout  a  Term.  — .  If  it  has  been  omitted  in 
a  covenant  to  express  the  term  of  payment,  or  delivery  of  any 
other  thing  promised,  it  is  a  consequence  of  the  covenant,  that, 
since  the  term  is  added  only  in  favor  of  the  person  who  ia  obliged, 
if  no  time  is  allowed  him  for  performing  what  he  ought  to  do  or 
to  give,  he  is  bound  to  do  it  or  to  give  it  immediately,  and  with- 
out delay.  Unless  it  happens  that  the  performance  of  the  cove- 
nant implies  the  necessity  of  a  delay,  as  if  the  performance  is  to 
be  made  in  another  place  than  that  where  the  parties  entered  into 
the  covenant" 

VI 

187.  7%e  Placf  of  R^metO,  or  other  Performance  of  Covenemts. 
—If,  in  a  covenant  which  obliges  one  to  deliver  any  movable 
filing,  it  has  been  omitted  to  express  the  place  where  the  delivery 
tragfat  to  be  made,  the  thing  shall  be  delivered  in  the  place  where  it 
■kail  happen  to  be  at  the  time ;  uolesa  it  is  by  the  knavery  of  the 
fenon  who  ought  to  deliver  it,  that  it  has  been  removed  from  the 
fhce  where  it  ought  to  be ;  or  that  it  ^}pean  to  have  been  the 
brtentioa  of  the  contractors,  that  the  thing  ehonld  be  deliveied  in 
uother  place.' 


'  L.i,\  l,D.dlprtae.vai.;~l.  99,  |  3,D.  tJeeed.ed.  See  concenliiig  dama^ea,  the 
Mcateeadimiidei^tveiilhutideiofUiewcoDd  tecdonofUie  Omlntel  of  3aU. 

'L.i,il,D  d«pnzte.vtrh.;  —  lWi,D.daad.ei.;  —  l6,C.dtpitit.wl.a»pl.Hvend. 
Mp.,-  — 1.6,  C.deiar.vd  act.;  — i.  31,  i>.  da  rc&.ciW. 

'  l.U,D.den^.jw.!  —  L4\,^  \,D.divtit.iiU.i~iS,InM.md.!—d.l.41,il,ia/. 

'£.ia,i  l.D.  iV«.;— i.88,Z).(i!jW.,-— c.n.10,  U,  ia,0.i4.w.'oiKrf.,— /.»,D. 
16' 
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188.  ZAe  Delatf  lasts  till  the  last  MmaU  of  the  Term  u  exfinL 
—  He  who  haa  a  term  for  paying,  delivering,  or  doing  any  thing,  ii 
not  in  delay,  nor  can  he  be  sned,  till  the  last  moment  of  the  torn 
is  expired.  F(»  it  cannot  be  said  that  he  has  not  aatiafied  hit 
obligation,  till  the  delay  ia  fully  expired.  Thus,  he  who  la  bound 
to  make  payment  within  a  year,  a  month,  or  a  day,  has  for  his  de- 
lay all  the  moments  of  the  year,  the  month,  or  the  day.' 

VHL 

189.  Of  the  Care  which  one  ought  to  take  of  that  vkiek  beloHgi 
to  another,  when  the  Qiarge  of  it  is  commuted  to  him  by  tome  Gw* 
enant.  —  It  is  a  natural  conaequence  of  many  covenants,  that  than 
who  have  the  charge  either  of  a  thing  or  of  an  a^iir  belonging  to 
another  person,  or  which  belongs  to  them  in  common,  are  bound 
to  take  care  of  it ;  and  they  are  answerable  for  their  knavery,  thdr 
faults,  their  negligences,  but  in  a  different  manner,'^  according  to 
the  different  causes  for  which  the  thing  is  committed  to  tbeii 
charge,  whether  it  be  for  their  own  interest  alone,  as  he  who  bo^ 
rows  a  thing  of  another  to  make  use  of  it ; "  or  for  the  bare  intenst 
of  the  owner,  as  the  depositary ;  °  or  for  their  common  interest,  u 
in  the  case  of  a  partner.'  And  they  are  obliged  to  more  oc  1cm 
care  and  diligence,  according  to  the  rules  which  shall  be  expUined 
in  each  kind  of  covenant :  but  if  it  be  adjusted  in  the  covenant 
what  care  he  ought  to  take  who  ia  intrusted  with  the  affiiir,  cr 
thing,  of  another  person,  or  which  ia  in  common  to  them  botti,  it 
is  necessary  to  keep  to  thaf 
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agrcpd  OR,'  or  that  the  loss  or  damage  may  be  imputed  to  some 
fiialt,  for  which  one  of  the  coiitTacttirs  ia  accountable ;  as  if  a  thing 

Iiphieh  ought  to  have  been  delivered  happens  to  perish,  while  he 
9rh,o  ought  to  deliver  it  refuses  to  do  it.* 
; 
•- 191.  Sfi  who  reaps  the  Profit  ought  to  bear  the  Loss.  —  As  it 
often  happens,  after  covenants  are  agreed  on,  that  the  same  tiling, 
or  the  Haine  aftair,  ia  an  occasion  of  gain  or  loaa,  according  to  the 
variety  of  accidents ;  it  ia  always  understood,  that  he  who  reaps 
the  profit  ought  to  bear  the  loss ; '  unless  it  be  that  the  loss  ought 
to  be  imputed  to  the  fault  of  the  other  party,  llius,  a»  the  buyear, 
after  the  sale,  haa  the  advantage  of  the  changes  which  make  the 
thing  better;  he  sutVcra  likewise  the  loss  of  those  that  make  it 
wor.se."  Unleaa  the  loss  may  be  imputed  to  the  seller;  as  if  the 
thing  perishes,  or  ia  diminished,  whilst  he  is  in  delay  to  deliver  it." 

^P-193.  The  Estimatum  referred  in  some  Persotu. — In  the  cove- 
^■tanta  in  which  an  estimation  ia  to  be  made,  as  of  the  price  in  a 
wJe,  of  the  value  of  a  rent,  of  the  quality  of  a  work,  of  the  shares 
of  gain  and  loss  which  partners  ought  to  have,  and  others  of  the 
like  nature;  if  the  contractors  refer  the  matter  to  the  arbitration 
of  a  third  person,  whether  they  name  him  or  not;  or  even  to  the 
atbitration  of  one  of  the  parties ;  it  is  the  aame  thing  as  if  they 
had  referred  it  to  the  arbitration  of  persons  of  probity  and  skill  in 
the  matter.  And  whatever  shall  be  awarded  contrary  to  this  role 
will  not  be  of  any  force ;  because  the  intention  of  those  who  make 
Boch  references  to  other  persons  implies  the  condition,  tjiat  what 
ilnll  be  regulated  in  the  matter  shall  be  reasonable ;  and  their  de- 
1^  i»  not  to  oblige  themselves  to  what  may  be  arbitrated  beyond 
Qie  boonda  of  reason  and  equity :'  but  if  the  person  named  either 

'L.SS,ZX(b>^.>r.M/ ,■—{.],  C.  de  ammod.  ;  —  v.  I.  09,  D.  mmd.    Sm  tha  tixth 
«U*ordwMeoiidieelicai«rdMlttHq/'  TUngtlabtmlartidiii  :^td& 

'Li,D.JcrA.  end.i  —  v.L  II,  $  \,D.  beat.  amd.;^L  \\,D.da  mg.gaL;—L  I, 
H,D.4UctLMact. 

■  £.  to,  i>.  lb  ny.  >r. ;  —  f  S,  LuL  dt  mpt.  U  vmd.  i—l  13,  {  1,  D.  tommed. 

'  £.  1,  C  ds  pw.  d  (mm.  r.  v. 
\  ^  L.  II,  D.  dt  ptr.  d  eem. 

i  '  Ln,Mmq.D.  pre  ndo;  —  L  M,  D.  loe.  !~l  30,  D.  da  apt.  lib.    It  Ii  neceMWT 

I        Wttoolaanra  die  diffisrenoo  betirMn  thii  Knt  of  aibitiBton,uid>cbiB«tOT*  nunedin  ft 
f       nopooiw,  nd  what  •tnU  be  Hud  of  ibem  in  the  title  of  GMproMua.   Seel.  76,2).  prv 
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cotdd  not  or  would  not  make  the  estimatioii,  or  died  bef«e  he 
could  make  it,  the  covenant  in  that  case  would  be  nnlL  Fat  it 
contained  the  condition,  that  the  estimation  should  be  made  fay 
that  person* 

XIL 
193.  A  Perfect  IiUegrity  is  required  in  ail  Ends  of  Covenmtt. — 
There  is  no  sort  of  covenant  in  which  it  ie  not  ondentood  that 
the  one  party  is  bound  to  deal  honestly  and  fairly  by  the  other, 
and  to  do  whatever  equity  may  demand;*  as  well  in  the  mmug 
of  expressing  himself  in  the  covenant,  as  in  the  performanoe  of 
what  is  covenanted,  and  of  all  the  consequences  of  it^  And  at 
though  in  some  covenants  this  honest  and  fair  dealing  haa  a  laigcr, 
and  in  some  a  lesser  extent,  yet  it  ought  to  be  sincere  in  all  oonh 
nants ;  and  each  party  is  obliged  to  every  thing  that  Ihe  same  may 
require,  according  to  the  nature  of  the  covenant  and  the  ooih» 
qaences  that  it  may  have."  Thus,  in  a  sale,  this  integrity  forms  i 
greater  number  of  engagements,  than  in  the  loan  of  money.  Pot 
the  seller  is  obliged  to  deliver  the  thing  sold;''  to  keep  it  till  ths 
time  of  dehvery ;°  to  warrant  it ;'  to  take  it  back  again,  if  it  hu 
such  faults  as  that  the  sale  ought  to  be  made  void^  And  tlw 
buyer  haa  likewise  his  engagements;  which  shall  be  explained  ia 
their  place.  But  in  the  loan  of  money,  the  borrower  is  boond  onlf 
to  restore  the  same  sum,**  with  the  interest,  if  he  does  not  pay  it 
at  the  term  after  demand.' 


led  it  with  him,  and  to  restore  it  to  the  person  who  appears 
^e  ime  owner.' 

XTV. 

,  A  what  Setue  ve  ought  to  vnderstand  that  it  it  lawful  for 
■rt^  to  dteat  the  other.  —  The  ways  by  which  every  one  man- 
JB  own  interest,  at  the  time  he  contracts  with  another,  and 
nstance  of  one  party  to  the  pretensions  of  the  other,  within 
Qiids  of  that  which  is  uncertain  and  arbitrary,  and  which 
be  regulated,  have  nothing  in  them  contrary  to  honesty. 
rbereas  it  is  said  that  it  is  lawful,  for  example,  in  sales,  for 
I  overreach  the  other,  this  ought  to  be  understood  of  the  ad- 
jB  which  the  one  party  takes  of  the  other,  in  that  extent 
is  uncertain  and  arbitrary ;  snch  as  in  the  greatness  or  low- 
t  the  pace;"  bnt  this  liberty  ooght  not  to  he  extended  to 


XV. 
.  Delaf/s  are  arbiirargfor  the  Performance  of  Oovenaata,  ac- 
\g  to  the  Condition  of  'nitngs. — In  all  covenants  in  which 
f  the  contractors  is  obliged  to  do  or  give  a  thing,  or  to  ac- 
lisb  in  any  other  manner  that  which  is  agreed  on ;  and  es- 
Uy  in  those  in  which  the  non-performance  is  to  be  attended 
a  diBBoIotion  of  the  contract,  or  with  some  other  penalty,  it 
dtable,  and  for  the  public  interest,  that  the  covenants  be  not 
dutely  dissolved,  nor  the  penalties  incurred  for  every  sort  of 
lerfbnnance  indifferently.  Thus,  for  example,  if  the  buyer 
not  pay  the  price  at  the  time  appointed,  the  sale  shall  not  be 
atlT  annulled,  even  althoneh  it  had  been  so  agreed  on ;  bnt  a 
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sale  be  made  void.  And  in  the  other  cases  of  backwardnett, 
whether  of  payment,  or  delivery  of  any  thing,  the  judge  ought  in 
prudence  to  grant  such  delays  as  may  be  reasonable,  according  to 
the  circumstances," 


SECTION    IV. 

OF   THE    BSTEttAL    SORTS    OF    PACTS  WBICH    HAT    BE   ADDED  TO  001^ 
ENANTS;    AND   PARTICULARLY    OF    CONDITIONS. 

197.  Among  the  sevfral  sorls  of  pacts  that  may  be  added  to  all 
manner  of  covenants,  some  are  of  common  use  to  all  the  klntb 
of  covenanta,  such  as  conditions,  clauses  of  nullity,  and  ottun; 
and  there  are  some  which  are  peculiar  to  some  kinds  of  core- 
nanta,  such  aa  the  power  of  redemption  to  the  contract  of  safe 
We  shall  only  set  down  here  such  as  are  common  to  all  sorts  of 
covenants ;  and  what  are  peculiar  to  some  covenants  shall  be  i* 
serted  in  their  proper  places. 

Art.  I, 

198.  An  Indefinite  Liberty  for  all  Sorts  of  Poets.  —  Seeing  oor- 
enants  are  arbitrary,  and  vary  according  to  the  wants  of  manlund; 
we  may  to  all  eorta  of  covenants,  contracts,  and  treaties,  add  tB 
manner  of  pacts,  conditions,  restrictions,  reservations,  general  ■^ 
quittances,  and  others,  provided  that  they  have  nothing  in  tbem 
contrary  to  law  and  good  manners.' 
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ocording  as  it  is  agreed  on>  Thus  the  seller,  although  naturally 
onnd  to  warrant  what  he  has  sold,  may  free  himself  from  all 
ther  warranty  besides  that  of  his  own  act  and  deed.°  And  the 
qoity  of  these  arguments  is  grounded  on  the  particular  motives 
rhich  the  contractors  have  to  enter  into  them.  That  seller,  for 
urtance,  is  discharged  from  warranty,  becaase  he  sells  the  thing 
t  a  loisver  price. 

III. 

200.  JEzcepiion  of  thai  which  would  be  against  Ebnesty.  — -  The 
berty  of  augmenting  or  diminishing  engagements  is  always  re- 
trained to  what  may  be  done  honestly,  and  without  fraud  or  deceit 
Lnd  deceit  is  always  excluded  from  all  manner  of  covenants.^ 

IV. 

201.  Every  one  may  renounce  his  own  Right  —  In  all  covenants, 
very  one  may  renounce  his  own  right,  and  that  which  is  for  his 
dvantage;*  provided  that  what  he  does  be  not  contrary  to  equi- 
fj  law,  and  good  manners,  nor  to  the  interest  of  a  third  person.' 

V. 

202.  Pactions  are  limited  to  their  Subject-matter. —  The  partic- 
Jar  pactions  which  are  added  in  contracts  are  limited  to  the  mat- 
er which  occasions  them,  and  are  not  to  be  extended  to  that 
vhich  the  contractors  had  not  in  view.^ 

Of  Conditions. 

VI. 

203.  Definition  of  Conditions^  their  Use,  and  different  Effects. 

—  It  being  usual  in  covenants  for  the  parties  to  foresee  accidents 

that,  may  produce  some  change  which  they  are  willing  to  guard 

against,  they  therefore  regulate  what  shall  be  done  if  those  cases 

do  happen.     And  this  is  what  is  done  by  the  use  of  conditions. 

^  L.^D,de  reg.  jur. 

'  L.  11,  §  ISj  D.  de  act.  empt.  et  vend.  See  the  fifth,  sixth,  and  seventh  articles  of  the 
tenth  section  of  the  Contract  of  Sale. 

^  L.  27,  \^,D.de  pact. ;  —  /.  1 ,  §  7,  Z).  dep. ;  —  I.  23,  D.  de  reg.  jur.  /— /.  69,  D.  de  verb. 
*V».;  —  /.  7,  §  7,  D.  de  pact. 

*  L.  46,  D.  de  pact. ;  —  I.  29,  C.  eod. ;  —  /.  41,  D.  de  min. 

^  L.  74,  D.  de  reg.  jur.;  — /.  27,  §  4,  D.  de  pad.  See  the  third  article  of  the  second 
*ction.     V.  I.  4,  §  4,  D.  si  quia  caut. ;  —  v.  I.  8,  D.  de  trans. 

^  See  the  twentj-first  article  of  the  second  section  of  this  title.    L.  27,  S  ^i  ^-  ^^  poct. 
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204.  Conditions,  therefore,  aie  pactions  which  regnlate  tint 
which  the  contractors  have  a  mind  ehoold  be  done,  if  a  caae 
which  they  foresee  should  come  to  paas.  Thos,  if  it  is  said  tint, 
in  case  a  house  that  is  sold  be  found  to  be  subject  to  such  a  as* 
vice,  the  sale  shall  be  void,  or  the  price  lowered,  tiiis  is  a  oonifi' 
tion :  for  the  parties  foresee  a  case,  and  they  guard  agsinst  it. 
Thus,  if  a  house  is  sold  on  condition  that  the  purchaser  shall  not 
raise  it  higher,  the  seller  foresees  that  the  buyer  may  make  this 
change,  and  he  provides  against  it,  that  he  may  preserve  the 
lights  of  another  house  different  from  that  which  he  sells. 

305.  We  have  added  this  second  example,  to  show  that  ths 
burdens  which  contractors  impose  upon  one  another  in  coveninli 
are  of  the  same  nature  with  conditions.  For  it  is,  properly  speak- 
ing, a  burden  imposed  upon  the  purchaser,  not  to  have  power  to 
build  his  house  higher ;  but  this  burden  implies  a  conditioii,  aa  if 
it  had  been  said,  that,  in  case  the  purchaser  should  ofler  to  hIm 
his  house,  the  seller  might  hinder  him.  And  it  is  for  this  reason, 
that  we  often  make  use  of  the  word  condition,  and  of  the  word 
burden,  indifferently ;  and  we  say,  on  such  a  condition,  or  with 
such  a  burden.  And  wc  likewise  use  the  word  condiiiom  io 
the  plural  number,  to  denote  tlie  different  agreements  in  a  treaty, 
because  they  all  of  them  oblige  in  such  a  manner,  that,  if  it  bsf- 
pens  that  the  parties  fail  in  performing  them,  or  act  cuntniy  ta 
them,  they  are  liable  to  the  penalties  of  non -performance. 

206.  The  events  foreseen  by  conditions  ore  of  three  earia 
Some  of  them  depend  on  the  act  of  the  persons  who  treat  to* 
gcther,  as  if  it  is  said,  In  case  that  a  partner  engages  himsrlf  ia 
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make  some  other  changes  in  them ;  as  if  it  is  said,  that,  if  a  hoDH 
which  is  let  be  given  without  the  movables  that  vrme  peouiMd, 
the  rent  shall  be  lessened  so  mach. 

308.  There  are  some  conditions  expressed,  and  fhen  an  othein 
tacit,  which  are  nuderstood  without  being  expressed.  The  (LLpmHi 
conditions  are  all  those  which  are  expressly  mentioned;  as^iriieil 
said,  if  such  a  thing  be  done,  or  not ;  if  such  a  thii^  ha{>ptn,. 
or  not  The  tacit  conditions  are  those  which  are  implied  in  a 
covenant,  without  being  expressed ;  as  if  it  is  said,  in  &e  sale  erf 
an  estate,  that  the  seller  reserves  to  himself  the  fnabt  of  that 
year ;  this  reservation  implies  the  condition,  that  tluce  shall  grow 
fruits,  in  the  same  manner  as  if  had  been  said,  that  he  lesored 
the  fruits,  in  ca^  there  should  be  any.* 

VII. 
S09.  O/ihe  Condition  on  which  depends  the  AccompKakmrnt  f^a 
CbrrnoMf. —  In  the  covenants  whose  accomplishment  dep«idB  cm 
the  event  of  a  condition,  all  things  remain  in  suqieDBe,  and  in 
same  condition  as  if  there  never  bad  been  any  covenant,  ontil 
the  condition  happens.  Thus,  in  a  sale  which  is  to  be  perfected 
by  the  event  of  a  condition,  the  buyer  has  in  the  mean  while  only 
an  expectation,  without  any  right  either  to  enjoy  tiie  thing,  or  to 
acquire  it  by  prescription.''  But  the  seller  cuntiiines  to  be  master 
of  the  thing  sold,  and  the  fruits  of  it  belong  to  him.'  And  if  the 
flonditioa  doea  not  happen,  the  contract  la  void.' 

vm. 

210.  Effect  of  the  Event  of  this  Condition.  —  The  condition  on 
which  depends  the  accomplishment  of  a  covenant  being  come  to 
paw,  it  makes  the  covenant  effectual,  and  produces  the  changes 
which  ought  to  follow  from  it.  Thus,  a  sale  being  perfected  by 
the  event  of  a  condition,  the  buyer  becomes  instantly  master  of 
^  thing;  and  this  change  has  the  other  consequences  which  are 
the  efiects  of  the  covenant." 

*  L^S,D.Avaii.cli.;  —  l.\,  \  3,  D.  de  ecmd.  el  dem. 
*Li,D,Jtai  ditm  add.;  —  f  4,  Jml.  de  verb.  oU. ;  —  I.  54,  D.  de  mri.  ngn. 
Lt,D.dt  fa.  tl  eon.  r.  v. 
^LS7,D.dt  a»ar.  empl  ;  —  I.  8,  D.deper.cl  corn.  r.  v. 

'Lj.D.dt  tamtr.  empt. ;  —  1. 8,  D.  de  per,  d  eom.  r.  v.    Tbo  event  of  the  conditkm 
'■AMMfatm  k  tetfoactive  cScet    Thus,  [he  at»rtgaga  stipulated  in  k  conditSonal  obli- 
PlMafll  bare  ill  eflVsci  from  the  dale  o(  the  obtigaiion,  wbenevcr  the  condition  ihaU 
tMilajMt.    See  the  leTcnfcenth  BrtJcIeoftha  third  Bcctioa  of  Mrt^o^. 
»OL.I.  16 
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IX 
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211.  Of  the  CondUion  on  which  the  Diisolutum  of  a  0)» 
naat  depends.  —  In  covenants  which  are  already  perfected,  bat 
which  may  be  dissolved  by  the  event  of  a  condition,  all  thingi » 
main  in  the  mean  while  in  the  same  condition  they  were  in  bj 
the  covenant ;  and  the  effect  of  the  condition  is  in  scapense,  until 
it  happens.  Thus,  if  it  is  said  that  a  sale  which  is  perfected 
shall  be  void,  in  tsise  lliat  wiliiiii  a  certain  time  a  third  person 
give  a  greater  price  for  the  tiling  sold,  the  buyer  until  then  ifr 
mains  master,  he  prescribes,  he  enjoys  the  fruits ;  and  if  the  thing 
perishes,  he  bears  the  loss  of  it" 


S12.  Effect  of  the   Event  of  this  CondUion.  —  The  case  of  the  | 
condition  which  is  to  annul  a  covenant  being  come  to  pass,  t) 
covenant  shall  be  void."     And  this  change  shall  have  the  ellecb  I 
which  ought  to  follow  from  it,  according  to  the  rules  which  »i 
be  exptained  in  the  sixth  section,  and  in  the  rule  that  foUows. 


213.  &  w/uU  Manner  the  Consequences  of  Conditional  Covet 
are  reflated.  —  Whatever    happens    either  before  or  after  1 
event  of  the  condition,  it  is  regulated  according  to   the  ) 
which  tilings  are  at  the  time.     Thus,  when  a  sale  is  perfected,  ai 
is  to  be  annulled  in  case  a  certain  condition  happens,  the 
is  in  the  mean  while  master  of  the  thing ;  he  prescribes,  be  enjol 
the  fruits  of  r 
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otways  the  state  in  which  things  happen  to  be  at  the  time  when 
the  (Condition  comes  to  pass,  and  the  effect  which  it  oug)it  to  have, 
which  rcgidatc  the  consequence   of  condidonal  eovfiianta,* 

XII. 
214.  Of  Conditions  which  relate  to  the  Present,  or  Past  7Vm«.— 
Conditions  which  have  no  relation  to  the  time  to  come,  bnt  only 
to  the  present  or  past  time,  have  their  effect  immediately;  and 
the  covenant  is  at  the  same  time  cither  accomplished  oi  annulled, 
according  to  the  effect  which  it  ought  to  have  from  the  condition. 
Thus,  for  example,  if  a  merchandise  is  sold,  on  condition  that  the 
sale  shall  not  take  place  unless  the  merchandise  be  actually  ar- 
rived in  such  a  port,  the  sale  is  either  instantly  accomplished,  if 
the  merchandise  is  arrived  in  port ;  or  instantly  void,  if  it  is  not 
onived.  And  the  covenant  is  not  in  suspense,  although  the  per- 
MHia  who  treat  on  such  conditdona  are  ignorant  whether  they  are 
obliged,  or  not.  But  it  is  only  the  performance  which  is  sus- 
pended, nntil  they  know  whether  the  condition  has  happened, 
or  not.' 

XIII. 

I  S15.   Of  Imjfosiible  Condition)!.  —  Conditions  that  are  impossible 
I  the  covenants  to  which  they  are  added.' 


116.   The  Effect   of  Conditions  passes  to  Heirs.  —  If  the  con- 
s  do  not  happen  till  after  the  decease  of  the  contractors,  they 
line  their  effect  with  respect  to  their  heirs  and  execotors." 

XV. 
917.  Conditions  tckick  do  jtot  depend  on  the  Act  of  the  Con- 
trsttors  have  their  Effect  immediatelj/.  —  If  the  condition  on  which 
di^iends  the  accomplishment  or  dissolution  of  a  contract,  or  the 
wiring  any  change  in  it,  be  independent  of  the  act  of  the  con- 
tractors, it  hath  its  effect  immediately  when  it  happens,  or  as  soon 
as  it  U  known.  Thus,  for  example,  if  it  is  agreed,  that  a  sale  of 
fonge  shall  not  take  its  effect,  unless  a  regiment  of  horse  a 

■  L.t,D.df  pert  <l  owi.  r.  tr. 
•  i.  97.  D.  dt  nb.  end.-.—v.  I.  38  el  39,  end.  ;  —  l.  100,  D.  de  eerb.  Mig. 

■  L.»l,D.dnil>l.tiaet. 
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within  aucb  a  time ;  it  shall  bare  its  effect  so  soon  u  the  legiinait 
arrives ;  or  it  shall  lemain  null,  if  the  re^ment  does  not  nan. 
Thus,  when  an  estate  ia  sold  on  condition  that,  if  it  l>e  fomtd  anl^ 
jcct  to  a  certain  charge,  the  sale  shall  be  dissolved,  it  will  depend 
on  the  buyer  to  break  the  sale,  if  the  estate  appears  to  be  subject 
to  that  charge ;  *  unless  it  be  such  a  one  as  is  in  the  Belief's  power 
to  free  the  estate  of,  and  that  the  circumstances  make  it  leaaomUe 
to  allow  him  a  time  for  doing  it. 

XVL 
318.  Gmditions  which  depend  on  the  Act  of  the  Contraden 
may  suffer  a  Delay.  —  If  the  condition  depends  either  wholly,  oi 
in  part,  on  the  act  of  one  of  the  contractors,  and  he  has  not 
satisfied  it  within  the  time,  it  is  understood  that,  in  the  eaaci 
where  it  would  be  equitable  to  grant  a  delay,  it  ought  to  be 
granted  according  to  the  circumstances ;  as  when  the  dehy  kM 
occasioned  no  damage,  or,  if  there  is  any,  when  it  may  be  repaund 
Thus,  when  an  estate  is  farmed  out,  or  a  house  let,  on  conUtioa 
that  the  proprietor  shall  make  some  repairs  within  a  certaio  tiot, 
the  lease  shall  not  be  immediately  void,  although  the  repun  be 
not  finished  precisely  within  the  time.  But  prudence  will  direct 
the  judge  to  grant  a  delay  according  to  the  circumstances;  dtte 
without  damages,  if  the  tenant  has  suffered  no  prejudice  by  tbB 
delay,  or  with  reparation  of  the  damage  which  the  delay  may  han 
occasioned/ 

XVIL 
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will  likefwise  depend  on  the  seller  to  break  the  contract,  if  the 
buyer  does  not  pay  in  ready  money.  Thus,  in  all  the  cases,  it  is 
by  the  dreumstances  that  we  must  judge  whether  there  be  room 
for  granting  a  delay  for  performing  a  condition,  or  other  engage- 
ment." 

XVHL 

220.  Of  the  Party  who  hinders  the  Accomplishment  of  the  Condi" 
tion.  —  If  the  event  or  fulfilling  of  a  condition  be  hindered  by  the 
party  whose  interest  it  is  that  it  do  not  happen,  whether  it  depend 
on  his  act  or  not,  the  condition  with  respect  to  him  shall  be  held 
as  fulfilled.  And  he  shall  be  obliged  to  what  he  was  bound  to  do, 
to  give,  or  sufier,  in  case  the  condition  happened.* 

Of  Clauses  of  Nullity,  and  Penal  Clauses. 

22L  Clauses  of  nullity  are  those  by  which  it  is  agreed  that  the 
covenant  shall  be  null  in  a  certain  case.  As  if  it  is  said,  that  a 
transaction  shall  be  void,  if  such  a  thing  be  not  done,  or  given, 
within  such  a  time. 

Penal  clauses  are  those  which  add  a  penalty  for  default  of  per- 
formance of  that  which  is  agreed  on.  As  is  in  general  the  penalty 
of  damages,  and  in  particular  the  penalty  of  a  certain  sum. 

XIX. 

222.  The  Effect  of  Ckmses  of  Nullity    and  Penal  Clauses. — 
Clauses  of  nullity  and  penal  clauses  are  not  always  executed  to 
the  rigor ;  and  covenants  are  not  dissolved,  nor  penalties  incurred, 
in  the  very  moment  which  the  contract  bears ;  even  although  it 
should  be  agreed  on  that  the  contract  should  be  void,  by  the  bare 
deed,  and  without  any  ministerial  act  of  justice.     But  these  sorts 
of  clauses  have  their  effect  regulated  by  the  discretion  of  the 
judge,'  according  to  the  nature  of  the  covenants,  and  the  circum- 
stances, pursuant  to  the  foregoing  rules. 

XX. 

223.  It  does  not  depend  on  him  who  fails  in  performing'  what  he 
^^isedf  to  annul  the  Covenant  by  his  Non-performance.  —  If  it  is 

See  the  fifteenth  article  of  the  third  section. 
^- 161,  Z).  rfe  reg.jur. 
*  I  135,  §  2,  D.  de  verb.  obi.    See  the  preceding  rules,  and  the  tenth  article  of  the  sec- 
^  section  of  Partnership. 

16  • 
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said  that  a  contract  ahall  be  made  void,  in  case  one  of  the  con- 
tractors fail  to  perform  on  his  part  any  one  of  the  engegementB  he 
is  bound  to ;  the  clause  of  nullity  shall  not  have  this  effect,  to 
make  it  depend  on  him  to  annul  the  contract  by  not  performiDg 
what  be  has  promised ;  but  it  will  depend  on  the  other  party, 
either  to  force  him  to  make  performance,  or  to  have  the  contract 
declared  void,  and  such  damages  allowed  him  as  shall  be  dne. 
Thus,  when  it  is  said  that  a  sale,  a  transactioa,  or  other  contnd, 
shall  be  annulled  upon  fulure  of  payment,  it  will  not  depend  on 
him  who  ia  bound  to  pay,  to  aimul  the  covenant  by  not  making 
payment.'' 

XXL 
234.  GovenanU  concerning  an  Uncertain  Event.  —  In  covenaiiti 
where  persons  Izeat  of  a  right,  or  other  thing  which  depends  od 
some  certain  event,  and  from  which  there  may  accrue  eitiier 
profit  or  loss,  according  to  the  difference  of  events  that  may  hap- 
pen ;  it  is  free  for  the  parties  to  treat  in  such  a  manner,  tint  the 
one,  for  example,  renounce  all  profit,  and  free  hitiuelf  from  ill 
loss ;  or  that  he  take  a  certain  sum  in  lieu  of  all  tjiat  he  could 
expect  of  profit;  or  that  he  charge  himself  with  a  certaio  loesfor 
all  the  losses  which  he  had  to  fear.  Thus,  a  partner  who  is  dfr 
sirous  to  withdraw  from  the  partnership  may  adjust  with  Iw 
copartners  what  present  and  certain  profit  he  shall  have,  ai  whst 
loss  he  shall  bear,  whatever  accident  fall  out.  Thns,  an  heir  nuf 
treat  with  his  coheirs  to  give  up  all  hia  right  in  the  inheritanoe, 
for  a  certain  sum,  and   oblige  them  to  indemnify  him   from  ill 


An.  L 

■ia^«B<^ieiB  wUrii,  ftir  ««nt'  of  some  MMnttd  duMotar,  hata 
at>tt0  MtoMbfatfonoui.  Ai  if  om  of  4ie  oantaaettn vw 
tate' luvf ibfefli^  of  nted  or  Iwdy,  iiUeh  nKhnd' Urn  iMipAb 
Hb  df  loMnvliig  what  «ligig«iMBt  be  made;*  if  one  had  eold  m 
Wag  *«4Mig'"g  to  tiie  pnlAv  a  ttdng  wt  i^iart  fix  a  Meted  vee^ 
orttyolket  tUng  tiiat  eonld  not  be  bought  or  aoU;  or  If  tte 
«i«  aold  did  shMdrbdoBg  to  the  biiyer> 

236.  Orenan/j  iVi'//,  although  Ae  JVUMy  le  wif  |Mf  hwiwa— 
The  covenants  which  aie  null  in  tfaeii  origiB  an  hi  cfint  SOBki 
whfHhPT  the  nullity  can  be  immeffistcl;r  ^KOTwed,  cr  vhettMT  tie 
covenant  appears  to  subsist,  and  to  have  aome  eflset^  Tlmi 
when  a  madnian  sells  his  estate,  tiM  salfl  is  immediate^  mfl  floiB 
t^e  bediming,  although  the  puicbaBflr  be  in  po— ewion  of  tlw 
estate,  and  enjoy  the  fruits  of  it,  and  shhongh  at  the  time  of  tin 
nle  tliu  condition  of  the  seller  was  not  known.  And  it  is  the 
nme  thing,  if  one  of  the  contractors  has  been  compelled  by 
(croe.* 

IIL 
237.  amse$  of  the   IftUHHes  of  CbvenanU.  —  Covenants  aie 
ml],  either  becaiise  of  the  incapacity  of  the  persons,  as  in  the 

iaiWtdagd>ei«DQDd>tknMDf  danghten  ineoiitnteMofm«tiive,coiitrM7  to  the  tenor 
^i^  BooHi  law.     V.  I.  S,  C.  dt  aOat. 

ffi  Boft  take  heed  in  tbe  nee  (tf  thii  nile  ccmceniing'  trestie*  aboat  nneartain  erenb, 
Mbcxiend  it  to  cmc*  where  the  ctnueqneneea  wonid  be  repogiuuit  to  Uw  or  good 
*Miai.  Am,  (or  instance,  if  two  preanmptiTe  hein  ihonld  treat  together  concerning  (be 
'■M«  inhvitBace  of  the  penon  to  whom  tbej  an  to  mcceed  a«  hein.  For  thii  agree- 
**t*OBld  be  mlawftd,  nnleei  it  were  made  wiA  tbe  expreaa  consent  and  approbation 
''Atpemnooncaningwboae  inlMrltUKe  thej  ttiat,  at  ihall  be  explained  hi  ili  proper 
I'm.    r.  L  wo,  C.dt  pad. 

*  hi  fti  tUe  of  dM  T%«i  0/ CbMMMb. 

'  1 1,  &«.  da  m^.  itip. 

^\%mi.    SMAeflmanlcleitfdierixdiMetion. 
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example  of  the  preceding  article ;  or  becanse  of  some  vice  in  the 
covenant,  as  if  it  is  contrary  to  good  manners ; '  or  becaiue  of 
some  other  defect,  as  if  it  is  not  to  be  accomplished  but  by  the 
event  of  e  condition  which  is  not  come  to  pam ;  *  or  for  other 


IV. 
228.  hicapacU^  of  Persons.  —  Persons  may  be  incapable  of  con- 
tracting, either  by  nature,  or  by  some  law.  Thus,  by  nature, 
madmen,'  and  such  persons  as,  because  of  some  infirmity,  aie 
not  able  to  express  themselves,"  are  naturally  incapable  of  all  sorts 
of  covenants.  Thus,  by  the  prohibition  of  the  law,  prodigsli 
who  are  interdicted  are  inca^ble  of  making  covenants  to  thai 
prejudice.' 


229.  Different  Capacities  of  I^rsons.  —  The  incapacities  of 
persons  are  different,  and  have  different  effects.  Some  personi 
are  incapable  of  all  contracts;  such  as  madmen,  and  those  who 
cannot  express  themselves ;  others  are  only  incapable  of  sock 
covenants  as  are  to  their  prejudice ;  such  as  minors  and  prot^gala 
And  married  women  cannot  contract  any  obligation  whataoeva 
in  some  provinces,  unless  they  are  authorized  by  tbeir  hiu- 
bands.' 

VL 


230.  Two  Sorts  of  NullUxet,  either  by  Nature,  or  by  tome  Lax- 
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rally  vicious  and  null."     Thus,  it  is  by  a  law  that  tlie  sale  of  an 
entailed  estate  ia  ualawful  and  void.'  , 

VII. 
231.  Covenants  whidi  art  Null  on  one  Part,  and  not  on  the  othtr. 
—  There  are  covenants  which  may  be  declared  null  on  the  part  of 
one  of  the  contractors,  and  which  subsist,  and  oblige  irrevocably, 
on  the  part  of  the  other.  Thua,  the  contract  between  one  that  is 
of  full  age,  and  one  under  age,  may  be  annulled  with  respect  to 
him  who  is  njider  age,  if  it  is  not  to  his  advantage ;  and  it  eubaists 
with  respect  to  him  that  is  of  age,  if  the  minor  does  not  demand 
to  be  relieved.i'  And  this  inequality  of  the  condition  of  tJie  cun. 
tractors  has  nothing  in  it  that  is  unjust  For  he  that  was  of  age 
knew,  or  ought  to  have  known,  the  condition  of  him  with  whom 
he  treat£d.i 

vin. 

S32.  Covenanti  that  are  Null  which  may  be  validated. —  Cove- 
nants which  were  liable  to  be  annulled  by  reason  of  the  incapacity 
of  the  persons,  become  valid  afterwards,  if,  when  the  incapacity 
ceases,  the  persona  ratify  or  approve  the  covenant.  Thus,  when 
a  minor,  being  come  to  age,  ratifies  or  executes  the  contr.ict  whJLrit 
be  had  made  in  his  minority,  this  contract  becomes  irrevocable, 
u  if  he  had  made  it  after  he  was  of  age.* 

IX. 
233.  A  Natural  Obligation.  —  Persons  who  are  not  by  natnre 
Dmpable  of  contracting,  and  who  are  only  incapacitated  by  the 
J(obibitioii  of  some  law,  do  nevertheless  tie  themselves  by  their 
(OKDBnt  to  a  natural  obligatioD,  which,  according  to  the  oircnm- 
■tuces,  may  have  this  effect ;  that  although  they  cannot  be  com- 
P^  by  law  to  make  good  what  they  have  promised,  yet,  if  they 
^  parftvra  their  engagement,  they  cannot  afterwards  be  relieved.' 
"^^  for  example,  by  the  Roman  law,  a  son  who  is  stall  in  the 

'  L  lu,  D.  dt  r^.  jtir.  ■,—v.n,C.dtnl>.d.*.  al. 

*I-\t,\19,D.dtact  (npt  H  ratd. 

^l-ii,D.Jtny.jiir. 

'  I^  I,  i  1,  i>.  d(  oitfi.  e(  (SM.  htf.  K  cv. ;  —  I.  >,  a  a  mi.  JbeC  ftf  ■  Aoft.; — J.  8,  i  C. 

'l-«l,D.JtM.el  aet.;~l.  \e,ii,D.  dt  Jldejvu. ,— L i, i  \7, D. ad  Itg.  Fide-;  — 
^**>\i,D.ckK)L:~.e.Llo,D.dei>ai.iigiitf.;~~tiL*i,i\,D.ding.J». 
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power  of  hiB  father,  althoagh  of  age,  cannot  oblige  himself  by  bor- 
|owing  money ;  but  if  he  pays  what  he  has  borrowed,  he  cannot 
afterwards  recover  it.'  Thus,  in  the  provinces  where  a  married 
woman  cannot  bind  herself,  not  even  with  the  consent  of  her  bn^ 
band,  if  after  the  husband's  death  she  pays  what  she  had  promised, 
she  cannot  plead  the  nullity  of  het  engagement  for  recovering 
what  she  has  paid. 


334.  Error  and  Force  anmU  Covenants.  —  The  covenants  in 
which  the  persons,  even  those  who  are  capable  of  contracting,  did 
not  know  what  was  necessary  to  be  known  in  order  to  fomt 
their  engagement,  or  had  not  the  liberty  of  consenting  to  it,  an 
nulL  Thus,  the  covenants  in  which  the  contractors  mistake  one 
another's  meaning,  the  one  meaning  to  treat  of  one  tiling,  and  tbe 
other  of  another,  are  null,  through  the  want  of  knowledge,  and  of 
their  consent  to  one  and  the  same  thing."  Thus,  covenants  in 
which  the  liberty  of  the  contractors  is  restrained  by  some  violena 
are  also  nuIL* 

XL 

335.  CoventaUt  about  Things  which  emmot  be  bought  or  Mold  m 
NitU.  —  Covenants  in  which  people  treat  about  things  which  caa- 
not  be  bought  or  sold,  such  as  things  set  apait  to  a  holy  oae,  thingi 
belonging  to  the  public,  are  null' 

XIL 
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XIII. 

237.  Ob/ig'aliuns  vilJimit  a  Cause  arc  NuU. —  In  covenants  where- 

ia  anyone  is  obliged  without  a  cause,  tiie  obligation  is  null.'     And 

it  is  tbe  same  thing,  if  the  cause  happens  to  cease.*     But  it  is  by 

the  circuinstuncea  that  we  mast  judge  wheth^  the  obligatioa  hath 

^  ji»  cause  or  not. 

j  xrv. 

S3d.  TTte  Effect  of  CovenatUs  that  are  Nail  through  the  FimU  ^ 
one  of  the  Contractors.  —  The  covenants  which  happen  to  be  nnll 
through  some  cause  for  whicli  one  of  the  contractors  ought  to  be 
responsible,  as  if  he  has  alienated  a  thing  set  apart  to  a>  holy  we, 
or  which  belongs  to  the  public,  although  they  are  null,  yet  they 
have  this  effect,  to  oblige  the  party  who  is  in  fault  to  make  good 
the  damages  which  he  has  occasioned  to  the  other." 

XV. 

239.  The  Consequences  of  Conenanis  annulled.  —  If  a  cow—iit, 
although  null,  has  had  some  consequence,  or  some  effect,  and  li 
declared  to  be  void,  the  contractors  are  restored  to  the  conditaoo 
Thich  they  would  have  been  in,  if  there  had  been  no  covenant  at 
tU,  in  so  far  as  the  circumstances  will  allow,  and  with  the  reattta- 
tions  that  may  be  due  from  him  who  Is  liable  to  make  them.* 

XVL 

240.  7%e  SSmstry  of  Justice  for  onmUUtiff  Covenants. —  Although 
t  corenant  provea  to  be  nnll,  yet  he  who  complains  of  it  can- 
not restore  himself  to  his  own  right,  unless  the  other  party  con- 
Mntto  it  Bat  he  must  have  recourse  to  the  authority  of  justice, 
*bether  it  be  to  get  the  nullity  declared  by  a  sentence,  and  bira- 
Klf  leinatated  in  his  right,  or  to  get  the  sentence  of  the  court  put 
ii>aecntioD,  in  case  it  should  meet  with  opposition.*  For  when 
itisnecessary  to  make  use  of  force,  the  pubUc  justice  of  a  coun- 
by  iofiers  none  but  what  she  herself  employs. 

'  Sn  tbt  Sfth  aitid«  of  the  fint  MCtion. 

^iiD.di  amdit.  tm  emu. 

i  •'(■  int.  dt  ai^ittiKW  <f  eatditiaie; — tr.  LS,  C.de  nLatita.  nan  oUn. 
*  J'1,hl,D.  ik  in  int.  ralit. 

'Ll3,D.finf  mtt.<xm.:~l.  I,  C.  ^  roe.  ead.;  —  e.  I.  9,  C.  lel.  mat-t  —  i'.  L  1, 
^'|*ipnut   Seethe  fonrteenih  uticle  of  the  foUowing  MctioiLKod  iheMcond  Mction 
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XVIL 
341.  Covenants  which  are  liuU  are  useless  to  T^trd  P^rtoms, « 
weU  as  to  the  CmUraclors  themselves.  —  If  the  covenants  bj  whiek 
any  right  accraeB  to  third  peraons  prove  to  be  nail,  tbey  have  no 
more  effect  with  respect  to  those  persons,  than  with  respect  to  the 
contractors.  Thus,  the  creditor  has  no  mortgage  on  the  estate 
which  hie  debtor  had  acquired  by  a  contract  that  was  nnlL' 


SECTION    VI. 

of  rat  sibbolution  of  covenants  which  wbbb  not  hiili. 

Akt.  L 
243.  Difference  between  Covenants  that  are  Null,  and  tliost  thd 
are  dissolved.  —  There  is  this  difference  between  the  nullity  and 
dissolution  of  covenants,  that  the  nullity  makes  it  never  to  ban 
been  a  real  covenant,  but  only  the  appearance  of  one  ;■  wfacrm 
the  dissolution  annuls  a  covenant  which  was  in  force.^ 

IL 
343.  Divers  Cases  which  dissolve  Covenants.  —  Covenants  whiofc 
were  valid  may  be  dissolved,  either  by  consent  of  the  parties  wbo 
change  their  minds ;"  or  by  the  effect  of  some  paction,  which  hH 
been  added  to  the  covenant  itself,  such  as  a  power  of  iedemptio4,' 
a  clause  of  nullity;*  or  by  the  event  of  a  condition;'  or  by  ai» 
titution;>  or  by  a  rescission  of  the  contract,^  on  account  of  eomi 
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gatp  from  them,  have  the  effect  which  the  contractors  iiitenii  they 
vhould  have,  whether  it  be  to  annul  or  to  alter  what  they  had 
agreed  upon;  and  they  put  tlie  coutraL-tora  in  the  condition  in 
which  they  have  a  mind  to  put  themselves  by  these  changes,  in  so 
liar  OS  the  circomstances  will  allow.' 

IV. 

1&45.    New  Covenants  cannot  prejudice  the  Rights  which  Third 

,  Persotu  have  acquired  btf  formrr  Covenant.  —  The  changes  which 

e  coatiactors  make  in  their  former  covenants  by  those  of  a  later 

date  are  noways  prejudicial  to  the  rights  wltich  third  persons  had 

acquired  by  the  first  covenants.     Thus,  a  sale  which  was  already 

perfected,  and  executed  in  all  its  parts,  being  dissolved  only  by  the 

bare  will  of  the  seller  and  buyer,  the  buyer's  creditor  retains  his 

right  of  mortgage  on  the  estate,  which  returns  to  the  seller,  by  the 

bare  voluntary  dissolution  of  the  contract  of  sale.'     But  if  the 

covenant  was  dissolved  by  the  effect  of  a  clause  in  the  eontract, 

Bnch  as  the  event  of  a  condition,  or  a  power  of  redemption  in  a 

aale,  this  mortgage  would  vanish,  and  the  contractors  would  enter 

agftin  to  their  rights,  even  by  the  effect  of  their  covenant. 


246.  A  Covenant  dissolved  by  the  Event  of  a  Condition.  —  Ovf- 
aunts  which  are  accomplished  but  upon  condition  that,  if  such  a 
caie  happens,  they  shall  be  void,  continue  in  force  till  the  condl. 
tion  happens,  and  then  they  are  dissolved,  pursuant  to  the  foar- 
tomth  aad  fiileentii  uticlee  of  the  fourth  Bection." 

VL 

3*7.  Effect  of  doiuses  of  NtiUity. —  If  it  is  said  in  a  covenant, 
Uial  it  shall  be  void  in  case  one  of  the  contractors  fails  to  perform 
wme  engagement,  the  n on- performance  does  not  dissolve  and 
*Mii]  the  covenant,  bnt  in  conformity  to  the  rules  explained  in  the 
^hteentb  and  nineteenth  articles  of  the  fourth  section." 

'  l~  11,  C.  de  pact. 

' !■  a, D. dt  jur.  <iol.;~L9,D.iU  la.  emu.;  — I.  10,  D.  de  jai^m.  Bee  the  fbnr- 
^^d  ud  fifteenth  aniclei  of  the  twelfth  lection  of  the  Omtrncf  of  Sain,  and  the  mnarka 

*  t^  the  faoTleeiith  ud  fifteeolh  nrticlei  of  the  fimrth  aectioa,  and  the  foortoenth  itrtl- 
fltofiJut 

'  Sm  the  eighteenth  and  niQetacnth  aitii^lcB  of  the  foojth  aection,  and  the  ronrCci'nth 
''Mtatitai. 
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348.  Cbtienofds  annulled  by  AgreemenL  —  If  a  covenant  leaves  a 
liberty  to  one  of  the  contnctors  to  recede  Irom  his  ba^aln  witliiB 
a  certain  tdme,  or  if  there  is  a  power  of  redemption,  or  otba 
clauses  which  may  annul  the  covenant  some  other  way,  the  pat 
ting  these  clauses  in  execution  dissolves  and  annuls  the  covenant, 
according  to  the  agreement  of  the  contractors." 

VIIL 

349.  Covenants  repeaied  because  of  Fraud.  —  Covenants  in  iriiicb 
one  of  the  contractore  is  overreached,  and  cheated  by  the  firand  of 
the  other,  or  by  any  other  un&ir  way,  are  dissolved  or  anmilM 
when  the  injured  party  complains  of  it,  and  proves  the  fact.* 

IX 

350.  Damage  without  Fraud,  which  is  called  Dolus  re  ipa&. — hf 
adequacy  of  Price.  ■—  There  are  some  covenants  in  which  the  ban 
damage,  although  without  fraud,  is  sufficient  to  annul  the  cot^ 
cant.  Thus,  for  example,  the  partition  of  an  inheritance  among 
coheirs  is  annulled  by  reason  of  too  great  an  inequality  ;*  and  a 
sale,  on  account  of  the  lowness  of  the  price,'  or  defect  ol  the 
thing  sold;*  according  to  the  rules,  which  shall  be  ( 
their  proper  places. 


351.  Evenis  which  dissolve  Cbtienanto.  —  Covenants  are  i 
times  dissolved  by  the  bare  effect  of  some  event.     Thna,  for  »■ 
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the  purchaser,  by  the  right  of  redemption,  which  belongs  to  the 
next  lineal  heir,  who  comes  in  place  of  the  purchaser.  And  many 
other  events  annul  covenants,  in  different  ways,  according  to  the 
condition  in  which  they  put  things. 

XI. 

252.  Covenants  dissolved  for  Non-performance.  —  The  non-per- 
formance of  covenants  on  the  part  of  one  of  the  contractors  may 
give  occasion  to  their  being  annulled ;  whether  it  be  through  want 
of  ability,  or  of  will,  in  the  party  to  perform  his  engagement,  al- 
though there  be  in  the  contract  no  clause  of  nullity ;  as  if  the 
seller  does  not  deliver  the  thing  sold.  And  in  these  cases,  the  cov- 
enant is  dissolved,  either  immediately,  if  there  is  ground  for  it,  or 
after  a  reasonable  delay,  and  with  such  damages  as  the  non-per- 
formance may  have  occasioned.^ 

XII. 

253.  T%e  Effects  and  Consequences  of  the  Dissolution  of  CovC' 
muUs. — In  all  the  cases  where  covenants  are  dissolved,  if  it  is  by 
the  will  of  the  contractors,  they  are  mutually  restored  to  the  con- 
dition in  which  they  have  a  mind  to  be  by  common  consent    And 
if  the  covenant  is  repealed  in  a  judicial  way,  the  contractors  are 
put  into  the  condition  which  ought  to  follow  upon  the  dissolution 
o{  the  contract;   and  they  are  condemned  to  such   restitutions, 
damages,  and  other  consequences  as  the  covenant  ought  to  have, 
according  to  the  circumstances,  and  with  a  due  regard  to  the  dif- 
ferent causes  of  the  dissolution ;  which  depends  on  the  prudence 
of  the  judge,*  according  to  the  foregoing  rules,  and  the  others  which 
shall  be  explained  under  the  title  of  Rescission  of  Contracts^  and 
RtstUutian  of  Thing's  to  their  First  Estate. 

XIIL 

254.  The  Accessory  Covenants  are  dissolved  toith  the  Principal. 
""The  principal  covenants  being  annulled,  those  which  are  con- 
sequences and  accessories  to  them  are  so  likewise.* 


^  This  rale  is  a  conseqnence  of  the  preceding  rules.    L.  \^D.de  act.  empt.  et  vend. ;  — 
^  i  C.  eod.    See  the  following  article,  the  fourteenth  and  fifteenth  articles  of  the  fifth  sec- 

^on,  and  the  serentecnth  and  eighteenth  articles  of  the  second  section  of  the  Contract  of 

Salt 

*  ^- 1,  §  2^D.de  min, ;  —  /.  135,  §  2,  D.  de  verb.  oU. ; —  /.  10,  D.  de  rei  vind. ;  —  /.  C8,  eod. 

*  L.  1,  C.  de  cond.  6b  caua.  dot. 
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355.  the  Authoriig  of  Justice  t»  dinohbig  Oavemmts,  ami  txtat- 
wg  what  is  decreed.  —  When  a  covenant  ie  not  dinoWed  bf 
common  consent,  the  party  who  complains  cannot  molest  tbt 
other ;  bat  he  ooght  to  have  recourse  to  justice,  to  get  the  covenut 
declared  void,  and  the  sentence  of  the  judge  put  In  execution.^ 


TITLE    II. 


OF  TEE  CONTBACT  OF  SALE. 


256.  Of  the  Origin  and  Use  of  the  Omtract  of  &&.— Theae- 
cessity  of  having  the  property  of  the  greatest  part  of  things  wbitk 
wc  stand  in  need  of,  and  especially  of  those  which  vre  cannot  me 
without  consuming  or  wasting  them,  and  conseqaeutly  wiAoiit 
being  masters  of  them,  hath  been  the  origin  of  the  ways  flf  ■» 
quiring  things,  and  of  Iransfening  the  property  of  them  from  <m 
person  to  another. 

357.  The  first  commerce  for  tiiis  nse  was  that  of  ^ring  <at 
thing  for  another.  And  this  way  of  traffic  is  called  exekiMg*^  tb 
which,  to  have  a  thing  which  we  stand  in  need  of,  we  give  mw^Mi 
which  is  useless,  or  less  necessary  to  as.  But  becanse  nrelwm 
or  bartering  of  commodities,  seldom  or  never  salts  with  tfae  (»■ 
camstances  of  all  parties,  either  because  the  contractors  haTe  ant 
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SECTION    I. 

op  thb  naturx   op   the  contract   of  bale,   and   in   what 

icanner  it  is  perpbotsd. 

Art.  L 

258.  Definition  of  Sale.  —  The  contract  of  sale  is  a  covenant  by 
which  one  gives  a  thing  for  a  price  in  current  money ;  and  the 
other  gives  the  price  to  have  the  thing.* 

IL 

259.  The  Sale  is  perfected  by  the  bare  Consent,  —  The  sale  is  per- 
fected by  the  bare  consent  of  tiie  parties,  although  the  thing  sold 
be  not  as  yet  delivered,  nor  the  price  paid.^ 

IIL 

260.  Bow  the  Consent  is  given,  —  The  consent  which  makes 
the  sale  is  given  either  in  presence  of  the  parties,  or  in  their  ab- 
sence ;  or  in  writing,  or  by  word  of  mouth  ;  or  under  the  hand  of 
tile  parties,  or  before  a  public  notary :  pursuant  to  the  rules  ex- 
plained in  tiie  title  of  Covenants,^  And  after  the  sale  is  thus  per- 
fected, it  is  not  any  longer  in  the  power  either  of  the  seller  or 
buyer  to  revoke  his  consent ;  although  it  were  immediately  after 
the  contract  is  ended ;  unless  both  parties  should  agree  jointly  to 
dissolve  il^ 

IV. 

261.  Who  may  sell  and  buy,  and  what  Things  may  be  sold.  —  All 
sorts  of  persons  may  buy  and  sell,  unless  they  are  under  some 
incapacity,  or  that  the  thing  sold  is  not  vendible,  or  unless  there 
be  some  other  vice  in  the  sale ;  according  to  the  rules  which  shall 
be  explained  in  the  eighth  section.** 

*  Z^  5,  ^  1,  />.  <2e  prtBsc.  verb.;  —  I.  2,  §  1,  Z>.  dig  contr.  empt.;  —  §  2,  Inst,  de  empt.  et 
vend. ;  —  l.X^D.de  contr.  empt. 

^  Sec  the  eighth  article  of  the  first  section  of  the  title  of  Covenants ; — Inst,  de  obi.  ex  con- 
»m$m ;  —  L  \,in  f.  D.ds  contr.  empt. ;  —  Inst,  de  empt.  et  vend.  See  the  tenth  article  of  the 
neond  section  concerning  the  manner  in  which  it  is  necessary  to  understand  that  the  bare 
eoDsent  perfects  the  contract  of  sale. 

*  See  art  10,  11,  12,  13,  14,  15,  and  16,  of  the  second  section  of  Covenants. 

^  L.  13,  C.de  contr.  empt.    See  the  fourteenth  and  fifteenth  articles  of  the  twelfth  section. 

*  See  the  second  artide  of  the  second  section  of  Covenants. 
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2C2.  T%ree  Sorts  of  EngagemetUs  in  Ihe  Contract  of  Sak.  —  The 
contract  of  sale,  as  all  other  contracts,  forms  three  Borts  of  engage- 
ments. The  first  is  of  those  which  are  expressed  in  the  contract; 
the  second,  of  those  which  are  the  natiual  conseqnences  of  (be 
sale,  although  the  contract  makes  no  mention  of  them ;  and  tbe 
third  is  of  such  engagements  as  the  laws,  customs,  and  usage  cf 
the  country  have  established.' 

VL 
363.  7%e  First  Sort  is  of  the  Engagements  that  are  expreiteiL— 
The  first  of  these  three  sorts  of  engagements  reaches  to  all  tbe 
particnlar  covenants,  and  to  all  the  different  pacts,  which  may  be 
added  to  the  contract  of  sale ;  such  as  conditions,  clauses  of  nul- 
lity in  default  of  payment,  the  right  of  redemption,  and  othen  d 
the  like  nature,  which  Rhall  be  explained  in  the  sixth  section ;  snd 
these  covenants  make  a  part  of  the  contract,  and  are  in  tbe  pboa 
of  laws.> 

VU 
264.  'Hte  Second  Sort  is  of  the  Engagements  whttk  arite  fim 
the  Nature  of  the  Contract.— 'The  second  sort  of  engagemntta 
which  arc  the  natural  consequences  of  the  contract  of  sale,  com' 
prebends  those  under  which  the  seller  may  be  to  the  fan;«i 
and  the  buyer  to  the  seller,  although  the  contract  make  do 
Tnention  of  them.  These  engagements  oblige  the  parties  in  ttie 
same  manner   as  the  contract   itself,  of  which   they  i 


n^gnliiadi  in  ffce  fue  of  harwit  ttie  cMbofai  wbkh  ve  •dBdent  to 


SECTION  II. 
or  nn  oNiAflnaitTS  WHioa  nn  shllbb  is  toidbb  vo  ths  bvtbb* 

Abt.  L 

see.  7%e  FSni  B^^agemeni  of  the  Setter  is  to  deUDertke  SMg* 
JoUL'—  Peojde  boy  ihiiigs  ficnr  no  other  end  bat  to  haTe  them  in 
tteir  own  power,  and  to  .powew  tiiem.  Thus,  the  first  engage- 
ment wlnoh  the  mUct  is  nnder  is  to  deUver  the  iMng  sold,  althoog^ 
Hie  eontnct  make  no  mention  of  it*  And  the  rales  of  this  en- 
§pgBnMBfr  shall  be  eoqplained  in  tiie  fifth  artidei  and  those  fliat 
ftllow. 

.    H 

967.  Ike  Beeomd  Bugagemmii  cf  the  Setter  ie  to  take  Care  of 
lie  nbif  eoU  tiU  tke  Time  of  Delivery. -^  It  is  a  consequence  of 
Man  fint  engagement  of  the  delivery,  and  therefore  is  reckoned  as 
aaeeond  engagement,  that  nntil  the  time  of  the  delivery  the  seller 
ii.oliliged  to  keep  and  to  tidEO  care  of  the  thing  sold,^  pnnmant  to 
thaiolea  winch  dnll  be  explained  intiie  tweniy-fonrth  artide,  and 
that  fiiDow* 


HL 

268.  The  Third  Efigagement  is  thai  of  Warrantp.  —  Tlns  is 
another  conseqaence  of  the  delivery,  and  makes  a  third  engage- 
ment, that  the  seller  ought  to  warrant,  that  is,  secure  the  buyer  in 
the  peaceable  possession  of  the  thing  sold.  And'  this  obliges  the 
idler  to  put  a  stop  to  the  pretensions  of  every  one  that  daims, 
either  a  right  of  property  in  the  thing  sold,  or  any  other  right 
which  might  disturb  the  buyer  in  the  possession  and  enjoyment 
of  the  thing  he  has  bought  For  it  is  the  right  to  possess  and  to 
enjoy  that  he  has  bought"  I  shall  explain  the  rules  of  this  en- 
gagement in  the  tonth  section. 

<  L,t^  a  de  loeai» f^l  19,  eod, 

*  L.U,\^D,d$ael.«mpl.€tvmid, 
^  L.9$jD.dBQet,€tvemi. 

•  L,h I>.d$mkL;^p. i.  60 <l  70, eod.:^L  11,  SulLD.de act.  mpt. d,  vend. 


TBB   raviL   LAW. 
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IV. 


369.  ITte  Fourth  Engagement  releUes  to  tie  FimOi  of  tikt  lUy 
SoW..  —  Since  people  buy  things  only  to  employ  them  to  the  mn 
for  which  they  are  destined,  this  is  a  fonrth  engagement  which  the 
seller  is  under  to  the  buyer,  to  take  back  the  thing  sold,  if  it  hM 
Buch  faults  and  defects  as  render  it  unfit  for  its  use,  or  too  trooU^ 
some,  oi  to  diminiBh  the  price  of  the  thing ;  whether  the  defeota 
were  known  to  the  seller  or  not.'  And  if  he  Imows  them,  he  ii 
obliged  to  declare  them.*  The  roles  of  this  engagement  shall  he 
explained  in  the  eleventh  section. 

Op  Dbuvbbt. 


270.  The  Defimtian  of  iJefivefy.  —  Delivery  is  the 
of  the  thing  sold  into  the  power  and  poseession  of  the  bnycEi' 

VL 
371.  3%«  Delivery  of  MnjtAUs.  —  The  delivery  of  movahles 
is  made,  either  by  transporting  them  into  the  power  and  possei 
sion  of  the  bnyer,>  or  without  this  transportation,  by  the  delimy 
of  the  keys,  if  the  things  sold  are  kept  under  lock  and  key,^  cr  bf 
the  bare  will  of  the  seller  and  buyer,  if  the  things  cioald  not  In 
transported ; '  or  if  the  buyer  had  already  the  thing  sold  in  his  cm- 
tody  by  another  title,  as  if  it  was  deposited  into  his  hands,  or  if  ha 
had  borrowed  it' 


VIL 
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buyer  upon  the  place ;  or  only  skowiiig  him  it  at  a  distance ;  ^  or 
by  consenting  that  he  take  possession  of  it;^  or  by  the  seller's 
ackno^edging  that,  if  he  continue  to  possess  it,  it  shall  be  only 
precariously;  that  is,  in  the  same  manner  as  he  who  possesses  a 
thing  belonging  to  another  person,  on  condition  to  restore  it  to  the 
owner,  whenever  he  shall  be  pleased  to  call  for  it'  And  if  the 
seller  reserves  for  himself  the  use  and  profits,  this  reservation  shall 
likewise  be  in  the  place  of  delivery.' 

VHL 

272.  T%e  Clause  of  Precarious  Possession  tacitfy  understood  -^ 
If  the  clause  of  precarious  possession  has  been  omitted  in  a  con- 
tract for  selling  an  immovable  thing,  it  is  tacitly  understood,  as  to 
the  effect  of  giving  the  buyer  a  right  to  take  possession  of  the 
thing,  if  it  is  not  ahready  possessed  by  otiiers.  For  the  sale  trans- 
Cenring  the  property  of  the  thing,  it  implies  the  consent  of  the 
seller  that  the  buyer  should  take  possession  of  it^ 

IX. 

374.  Delwerp  of  TTrngs  IncorporeaL  ^-  Things  incorporeal,  such 
as  an  inheritance,  a  debt,  or  any  other  right,  cannot  properly  be 
delivered,^  no  more  than  touched ; '  but  the  power  of  using  them 
is  in  lieu  of  delivery.     Thus,  the  seller  of  a  right  of  service  does  as 
it  w^ere  deliver  it,  when  he  suffers  the  buyer  to  make  use  of  it.^ 
Thus,  he  who  sells  or  transfers  a  debt,  or  any  other  right,  gives  to 
the  buyer  or  assignee  a  kind  of  possession  by  the  power  which  he 
gives  him  to  exercise  this  right,  in  causing  the  transfer  or  assign- 
ment to  be  intimated  to  the  debtor,  who,  after  the  said  intimation, 
cannot  own  any  other  master  or  possessor  of  this  right  but  the 
assignee  to  whom  it  is  transferred. 

X. 
275.  The  First  Effect  of  the  Delivery  is  the  Translation  of  the 

f  L  18,  4  2,  Z).  <ie  acq.  vd  amiU.  poss.  ^  L.  12,  C.  de  ccmtr.  empt. 

'  L.  6,  4  2,  Z>.  <2e  precario ;  —  I.  ulL  eod. ; — I.  1,  eod.  See  the  second  article  of  the  first 
wctioa  of  the  Loctn  of  Thingt  to  he  restored  in  Specie^  and  of  a  Precarious  Loan. 

*  L  28,  C.  de  donat. ;  —  L  35,  S  ti&.  eod.  See  the  third  article  of  the  second  section  of 
^^^Mtions.  This  article  regards  only  the  deliverj,  and  not  the  vrayt  of  taking  possession ; 
<if  viiich  mention  shall  be  made  in  the  title  of  Possessions. 

H.  3,  ^  \^  D.  de  act.  empt.  et  vend. ;  ~  /.  12,  C.  de  contr.  empt. 

*  i.  i3,  4  1,  D.  de  acq.  rer.  dom. 

M  a,  iiut  <28  re6.  corp.  7  L,  idt.  D.  de  servit. 
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JuU  Propertj/.  —  The  first  effect  of  the  deliveiy  is,  that,  if  the  adkr 
ia  the  right  owner  of  the  thing  sold,  the  bayer  becomes  at  tha 
same  time  faily  master  of  it,  and  acquires  a  right  to  enjoy  h,  to 
use  it,  and  to  dispose  of  it,'  be  paying  the  price,  or  giving  snn^ 
to  the  seller ;  unless  the  seller  is  contented  with  the  simple  bond 
or  promise  of  the  buyer.*  And  it  ia  this  effect  of  the  ddinij 
which  is  the  perfect  accomplishment  of  the  contract  of  sale. 

XL 

276.  Another  Effect  of  the  DeKvery,  with  Respect  to  him  wib  in 
bought  the  ITiing  honestly  from  one  who  was  not  the  rig^  Owter; 
and  that  is  the  Right  of  enjo^ng  it.  —  If  the  seller  was  not  the  n^ 
owner  of  the  thing  sold,  the  buyer  does  not  become  master  of  it 
by  having  it  delivered  to  him."  But  if  he  has  bought  the  thisg 
honestly  and  fairly,  believing  that  the  seller  was  master  of  i^  ha 
looks  upon  himself,  and  is  eo  looked  upon  by  others,  as  if  be  im 
in  effect  the  true  owner  of  the  thing.  And  this  possession  (^  Ifct 
buyer's,  which  he  has  ground  to  believe  to  be  a  rightful  and  lawM 
possession,  ought  to  have  the  same  effect  as  if  he  were  really  tnd 
truly  master  of  the  thing.  Thus  he  possesses  it,  enjoys  i^  and 
makes  the  £roits  his  own,  without  b^ng  in  danger  of  restcdag 
what  he  has  used  and  consumed  daring  the  time  he  was  ignonit 
that  the  thing  belonged  to  another  person.' 

■  £.80,  C.  <&piid.;  — ^40, /nK.  (Jer«r.  (finj.;  — 1.31,  AduKf.  nr.  dsH. 

■  ii\,Iiut.denr.div.;  —  l.\9,D.ileconlr.anpt.;  —  l.53,ttid.  Thii  Biticle  k  sat  M» 
Ini7  to  what  hu  been  laid  in  tbe  iccood  article  of  the  fint  Mction,  that  the  mle  k  fm- 
Tected  bj  ihe  bare  coiuent.    For  we  mast  diBtingnuh  in  the  contract  of  taU,  aad  ta  d 
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XIL 

277.  Another  Effect  of  the  Delivery^  the  Right  to  prescribe. — 
Another  effect  of  the  delivery  of  the  thing  sold,  although  the  seller 
were  not  the  master  of  it,  is,  that  the  bnyer,  who  believes  the  seller 
to  be  the  right  owner,  prescribes ;  and  acquires  the  property  after  a 
sufficient  possession,  that  is  conformable  to  the  rules  which  shall 
be  explained  in  the  titles  of  Possession^  and  Prescriptions^ 

XIIL 

278.  Another  Effect  of  the  Delivery  between  two  Buyers  of  the 
same  Tiling. — K  the  same  thing  is  sold  to  two  buyers,  whether  by 
the  same  person  or  by  two  different  sellers,  the  first  of  the  two 
to  whom  it  had  been  delivered,  and  who  is  in  possession  of  it,  will 
be  preferred,  although  the  thing  was  sold  first  to  the  other  person ; 
unless  it  be  that  one  of  the  sellers  was  not  the  master  of  the  thing 
sold,  and  that  the  other  was ;  for  in  this  case  he  who  bought  it 
of  the  master  will  be  preferred  to  him  to  whom  the  thing  was  de- 
livered.* And  in  all  the  cases,  the  other  buyer  will  have  his  action 
of  warranty  against  his  seller.' 


ez  dooatioiie,  ilisTe  qnalibet  justa  caosa,  feqne  bona  fide  acceperit,  natarali  ratione  pla- 
odt,  fractns  qnos  percepit  ejus  esse  pro  cnltnra  et  cnra.  Et  ideo,  si  postea  dominus 
saperrenerit,  et  ftrndum  yindioet,  de  firactibas  ab  eo  consamptis  agcre  non  potest.  S  ^^t 
hut.  de  rer,  div.  Dolum  aactoris  bone  fidei  emptori  non  nocere,  certi  juris  est.  L.  3,  C. 
de  per,  ei  com.  rd  vend.  To  understand  rightlj  the  meaning  of  these  words,  pro  adtura 
et  atrOf  which  are  in  the  thirty-fifth  section,  Inst,  de  rer.  divis.,  it  is  fit  to  take  notice  of 
the  wofds  of  the  twenty-fifth  law,  D.  de  unir., — ommefrwAiu  non  jure  semimSj  Bed  jure  aoU 
pertipUnr.  And  likewise  the  possessor  who  comes  fairly  and  honestly  by  the  possession 
does  enjoy  the  ftnits  which  grow  without  sowing  and  without  cultivating. 

**  L.  43,  D.  de  acq.  vel  amitt.  posa  ;  —  /.  26,  eod. 

•  Z».  9,  4  4,  D.  de  public,  in  rem  act.;  —  /.  31,  §  2,  D.  c2e  act.  empt.  et  vend.;  —  /.  15,  C.  de 
rti  vend. 

^  L.  6,  C.  de  haered.  vel  act.  vend.  This  rule  may  seem  contrary  to  that  which  is  con- 
tained in  the  second  article  of  the  first  section,  and  to  the  rule  of  the  second  article  of  the 
sercnth  section.  For  by  these  two  rules  the  sale  is  so  far  accomplished  by  the  bare  effect 
of  the  consent,  that,  if  the  thing  sold  perishes  before  it  is  delivered,  the  loss  is  the  buyer's ; 
from  whence  it  would  seem  to  follow  that  the  buyer  was  already  master  of  the  thing,  and 
that  therefore  by  the  second  sale  the  seller  sold  the  thing  belonging  to  another  person, 
and  that  the  first  buyer  may  claim  it  as  his.  But,  as  we  have  already  remarked  on  the 
tenth  article  of  this  section,  it  is  only  by  the  delivery  that  the  sale  receives  its  full  accom- 
plishment, which  makes  the  purchaser  master  of  the  thing  sold.  Thus,  he  who  buys  the 
last  but  of  the  seller  who  has  the  thing  still  in  his  possession,  and  gets  possession  of  the 
thin^,  is  preferred  to  the  first  buyer,  who  has  himself  to  blame  for  not  taking  possession 
of  the  thing,  in  order  to  make  himself  master  of  it.  And  it  is  likewise  for  the  interest  of 
the  public,  that  persons  should  not  be  disturbed  in  their  possessions  by  sales  transacted  in 
private,  or  antedated.  It  is  upon  these  principles  that  some  customs  have  expressly  de- 
termined, that  a  second  purchaser  of  an  estate,  who  gets  first  possession  of  it,  is  preferred 
to  him  who  had  booght  it  first. 


TUB  OITIL  LAW. 


XIV. 


S79.  Of  ike  Tme  of  ile&'very.  —  The  delhreiy  c^  the  thingsold 
oaght  to  be  at  the  tUne  r^olated  by  the  contract  And  if  dw 
contract  Ba3ra  nothing  of  it,  the  seller  ought  to  deliver  the  thing 
without  delay ;  unless  the  delivery  ehoold  require  that  the  thing  ba 
transported  into  another  place,  for  the  dcnng  of  which  a  delaj 
would  be  necessary.' 

XV. 
280.  Of  the  Place  of  Deliver^.  — The  deliTery  ought  to  be  io 
the  place  agreed  on.  And  if  the  contract  makes  no  meatioii  ot 
the  place  of  delivery,  the  seller  ought  to  deliver  the  thing  aM  in 
the  place  where  it  happens  to  be  at  the  time ;  unless  the  intentioi 
of  tjie  contractors  seems  to  demand  that  the  delivery  shmild  be 
made  in  another  place.** 

XVL 
S81.  Damages  for  the  Delay  of  DeUveiy.—'Ii  ibe  aeOet  MMto 
deliver  the  thing  Bold  on  the  day  and  at  the  place  wheire  liie  de- 
livery ought  to  be  made,  he  shall  be  bound  to  make  good  ths 
damages  which  the  buyer  shall  sustain  by  his  delay,'  pursuant  to 
the  rules  which  follow. 

XVIL 

383.  Wherein  cotuitt  the  Damages.  —  The  seller  who  is  in  dehf 

to  deliver  the  thing  sold  is  accountable  for  the  damage  which  Ui 

delay  shall  have  occasioned,  according  to  the  condition  of  te 
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things  again  at  the  place,  or  the  loss  which  he  snfTers,  if,  for  his 
own  use,  he  was  obliged  to  buy  others  at  a  higher  price  than  what 
he  had  agreed  to  give  at  the  time  of  the  sale.^ 

XVIIL 

283.  Gonsequenees  of  Oain^  or  LosSj  which  enter  not  into  the  Dam^ 
ages.  —  The  profit  or  loss,  which  is  to  be  computed  as  part  of  the 
damages  of  tiie  buyer,  ought  to  be  restrained  to  that  which  may 
be  imputed  to  the  delay,  and  which  is  a  natural  and  ordinary  con- 
sequence of  it,  and  which  it  was  easy  to  foresee :  such  as  the  dam- 
ages explained  in  the  case  of  the  preceding  article;  and  such  as 
would  likewise  be,  in  the  same  case,  the  charges  which  the  buyer 
had  been  at,  in  going  to  receive  and  to  transport  the  provisions 
which  he  had  bought,  and  the  other  immediate  consequences  which 
it  is  natural  to  expect  from  the  delay.  But  we  ought  not  to  ex- 
tend the  damages  to  consequences  that  are  remote,  and  altogether 
onforseen,  which  are  rather  an  extraordinary  effect  of  some  event, 
and  of  some  conjuncture  of  affairs  flowing  from  the  divine  provi- 
dence, than  of  tlie  delay  of  the  delivery.  Thus,  for  example,  if,  the 
seller  not  delivering  at  the  time  and  place  com  which  he  has  sold, 
the  buyer  has,  for  want  of  having  the  com  delivered  to  him,  missed 
an  opportunity  of  sending  that  com  to  another  place,  and  of  seUing 
it  there  at  a  higher  rate  than  it  was  at  in  the  place  where  it  ought 
to  have  been  delivered.  Or  if,  for  want  of  having  that  corn,  he 
lias  been  obliged  to  send  away  workmen,  and  put  a  stop  to  a 
work,  the  interruption  of  which  occasions  him  a  considerable  loss, 
the  seller  wUl  not  be  bound  to  make  good  either  this  gain  which 
the  buyer  has  missed  of,  or  this  damage  which  he  has  suffered, 
which  are  not  so  much  consequences  that  may  be  imputed  to  the 
delay  of  the  delivery,  as  effects  of  the  divine  providence,  and  acci- 
dents for  which  no  man  ought  to  be  accountable.™ 

XIX. 

284-  Damages  are  due^  whether  the  Sale  subsists  or  not, — Beside 
the  damages  which  the  seller  is  liable  to  for  not  delivering  the 
thing  sold,  he  incurs  likewise  on  the  same  account  another  penalty, 
which  is,  that  the  sale  may  be  annulled,  if  there  is  ground  for  it. 

*  JL  31,  ^  1,  D.  de  act.  empt.  et  vend. ;  — I  21,  §  3,  Z).  <2e  CKt.  empi.  et  vend. ;  —  /.  vk.  Z>. 
de  rondict.  trit. ;  —  /.  59,  D.  de  verb.  obi. 

™  L.  2\,  ^  3,D.de  act.  empt.  et  vend.; — L  43,  inf.  D.  eod,  BtQ  the  title  of  Interests^ 
Co^,  and  Damage»^  and  Restitution  of  Fruits, 

VOL.   I.  18 
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Ab,  for  instance,  if  he  who  was  obliged  to  deliver  a  merchandise 
ou  the  day  of  an  embarkation,  or  on  the  day  of  a  fair,  fails  to  do 
it,  he  will  be  obliged  to  take  back  his  goods,  if  the  bnyer  pleases, 
and  to  restore  the  price,  if  he  has  already  received  it.  And  be 
will  be,  moreover,  bound  to  make  good  the  damages  for  not  bBT> 
ing  delivered  the  goods  at  the  time  and  place  appointed.  And 
even  in  the  cases  where  the  sale  subsists,  the  seller  is  neverthelcM 
bound  to  make  good  the  damages.  Thus,  the  seller  who,  by  dfr 
laying  to  deliver  an  estate  which  he  has  sold,  deprives  the  pin- 
chaser  of  the  enjoyment  of  the  Ihuts,  is  bound  in  the  value  of  tlie 
(ruita,  although  this  delay  be  not  enough  to  annul  the  sale." 

IX. 

285.  M  does  not  depend  on  the  Seller  to  anmd  the  Sale,  bjf  Us  !» 
it^  to  deliver  the  Z%u^. — It  never  depends  on  the  seller  to  eliik 
the  effect  of  the  sale,  by  his  failing  to  make  delivery  of  the  tinng; 
and  he  may  be  always  forced  to  deliver  it,  if  it  is  possible,  jntnid- 
ed  that  the  buyer  performs  his  part  of  the  contract.  In  tlie  ssins 
manner,  likewise,  the  buyer  cannot  procure  the  sale  to  be  annnlM, 
by  his  not  paying  the  price  at  the  term  appointed,"  as  shall  be 
made  appear  in  the  proper  place. 

XXL 

286.  TTie  Delivery  hindered  by  an  Accident.— li  the  delivojb 
hindered  by  an  accident,  as  if  the  seller  had  been  robbed  fit  A* 
thing  sold  (that  is,  if  it  has  been  taken  from  him  by  force),  tbesdl- 
er  will  not  be  liable  to  damages;'  unless  the  accident  happened 


TIT.  n.  SBC  il]  contract  ov  sale.  207 

XXIIL 

288.  T%e  Setter  and  Buyer  both  in  Delay. — If  the  buyer  and 
seller  are  equally  in  delay,  the  one  in  receiving,  and  the  other  in  de- 
livering, the  buyer,  whose  fault  it  is  that  he  did  not  sooner  receive 
the  thing  sold,  cannot  complain  of  the  delay  of  the  delivery.' 

Op  thb  Custody  op  the  Thing  sold. 

XXIV. 

289.  What  Care  the  Setter  ouffht  to  take  of  the  Thing  sold.  —  If 
the  tiling  sold  remain  in  the  custody  of  the  seller,  he  is  obliged  to 
take  care  of  it  until  the  delivery ;  not  only  in  the  same  manner  as 
he  takes  care  of  what  is  his  own,  but  he  is  to  take  the  same  care 
of  it  as  he  who  has  borrowed  a  thing  for  his  own  use.*  And  he 
18  to  be  accountable,  not  only  for  what  he  may  do  knavishly,  but 
for  every  neglect  and  every  fault  which  a  careful  and  diligent  mas- 
ter of  a  family  would  not  readily  fall  into.^  Because  the  contract 
of  sale  is  as  much  for  the  interest  of  the  seller  as  of  the  buyer.  ^ 

XXV. 

290.  The  Care  which  the  Seller  is  to  take  may  be  regulated  by 
Agreement. — -If  it  is  agreed  to  ease  the  seller  of  the  trouble  of 
looking  after  the  thing  sold,  or  if  the  parties  have  regulated  the 
manner  in  which  the  seller  shall  be  bound  to  take  care  of  it,  he 
will  be  no  further  obliged,  than  to  take  such  care  as  is  specified  in 
the  agreement^  And,  moreover,  he  will  be  accountable  for  what- 
ever may  happen  through  his  knavery  ;y  or  through  any  neglect  of 
his  which  is  so  gross  as  to  border  upon  fraud." 

g«  of  an  eviction.    L,  18,  §  1,  D.  de  per.  et  com.  r.  v.;  —  /.  31,  §  8,  Z).  de  ced.  ed. ;  —  v. 
*•  22, 1),  de  hared.  vel  act.  vend.     See  the  eleventh  article  of  the  third  section. 
L-  51,  D.  de  act.  empt.  et  vend. ;  —  /.  17,  D.  de  contr.  empt. 

*  Castodiam  venditor  talem  praestare  debet,  quam  priBstant  hi,  quibns  res  comraodata 
^  nt  diligentiam  prastat  exactiorem,  quam  in  suis  rebus  adhiberet.  L.  3,  D.  de  per.  et 
"«««&  ra  vend.  See  the  second  article  of  the  second  section  of  the  Loan  of  Thing*  to  be. 
'^^'^^  in  Specie. 

Si  renditur  earn  diligentiam  adhibuisset  in  insula  custodienda,  quam  debent  homines 
'"J?!,  et  diliji:entcs  praestare,  si  quid  accidisset,  nihil  ad  eum  pertinebit.  X.  11,  eod. 
^•am,  et  culpam  rccipiunt  mandatum,  comraodatum,  vcnditum.  L.  23,  D.  de  reg.  jur. 
^  Ms  quidem  et  diligentiam.  D.  I.  23.  Talis  custodia  desideranda  est  a  vcnditore, 
•Nem  bonus  paterfamilias  suis  rebus  adhibet     L.  35,  §  4,  D.  de  contr.  empt. 

'  Cbi  atrinsque  utilitas  vertitur,  ut  in  empto,  —  et  dolus,  et  culpa  praestatur.  J^  5,  § 
2,  D.  comtHod. 

*  L.  23,  D.  de  reg.  jur. ;  —  /.  35,  \  4,  D.  de  contr.  empt. 

f  D.  I  23,  D.  de  reg.  jur.  *  L.  29,  D.  mand. 
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XXVX 

291.  If  it  is  the  Buyer's  FauU  that  he  does  not  receive  tie  Ooodi, 
the  SeUer  is  discharged  from  his  ObligiOion  to  take  Care  of  tiatk— 
If  the  buyer  is  in  delay  to  receive  the  thing  Bold,  whether  it  be 
after  tlie  term  fixed  for  the  delivery,  or  after  giving  the  buyer  v«n> 
ing,  if  no  term  is  fixed,  the  seller  shall  be  discharged  from  hii  ob> 
ligation  to  take  care  of  it,  and  shall  be  no  fnrther  liable  than  let 
what  may  happen  through  his  knavery.* 

Of  Waerantt. 

292.  Warranty  being  a  consequence  of  eviction,  the  toUkm  oob- 
oeming  it  shall  be  explained  in  the  tenth  section,  which  treals  of 
this  matter. 

Of  Declabino  the  Faults  of  the  Tbino  sold. 

393.  The  engagement  which  the  sellear  is  under  to  dedaie  fli 
fe.ults  of  the  thing  sold,  is  a  part  of  the  matter  of  redhibition ;  td 
the  rules  concerning  it  shall  be  explained  in  the  eleventh  ia» 
tion. 

294.  3V  EngagemeiU  of  the  SeUer  notto  seUtoo  dear.  — I  lot 
not  set  down  in  the  number  of  engagements  under  which  the  mSb 
is  to  the  buyer,  the  natural  duty  of  not  selling  too  dear;*  bc«t 
there  would  be  too  many  inconveniences  in  annulling  sales  on  ss- 
count  of  excess  in  the  price.  And  the  civil  policy  conaivea  it  si 
injustice  which  the  buyers  usually  sufier  willingly ;  and  restniH 
it  only  in  the  sale  of  such  things  as  have  their  price  regnlited  tj 
the  public. 


*r  to  the  seller. 

Art.  L 

Eng'afemeni  of  the  Buyer  to  pay  the  Price.  —  The  first  en- 
ent  which  the  buyer  is  under  is  to  pay  the  price,  and  to  pay 
[le  day  and  at  the  place  regulated  by  the  sale ;  whether  it 
he  time  of  the  delivery  of  the  thing  sold,  or  before,  or  after, 
ing  as  has  been  agreed  on.     For  the  buyer  does  not  become 

of  the  thing  sold  but  by  this  payment,  or  by  some  other 
which  is  in  lieu  of  it* 

IL 

Uk  Time  and  Place  of  Payment. —  If  there  is  nothing  reg- 
by  the  sale,  as  to  the  time  and  place  of  payment,  the  buyer 
to  pay  the  price  at  the  time  when  and  the  place  where  the 
are  delivered.^ 

IIL 

The  Seller  may  detain  the  Thir^  sold  for  Lack  of  Payment, 
he  buyer  does  not  pay  at  the  time  appointed,  and  the  seller 
rt  as  yet  delivered  the  goods,  he  may  keep  them  by  way  of 
\  until  he  be  paid.® 

IV. 

.  Delay  caused  by  an  Accident.  —  The  buyer  is  not  faulty  for 
along  payment,  if  he  delays  it  only  because  of  an  obstacle 
he  meets  with  from  some  accident.     As  if  the  overflowing 
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of  a  river  hindere  him  firora  going  to  the  place  where  be  oo^  to 
make  payment* 


300.  TTte  Interest  of  the  Money  is  instead  of  ail  Damages  eos- 
stoned  by  the  Delay  of  Payment  of  the  Price, —  The  buyer  is  bomd 
in  no  other  damages,  for  the  bare  delay  of  paying  Hie  price,  bsl 
the  interest  of  the  money.*  And  whatever  loss  the  failore  of  paj- 
mcnt  may  have  caused,  or  whatever  profit  it  may  have  preventn^ 
the  reparation  of  the  damage  occasioned  by  the  failure  <rf  ptj- 
raent  ia  reduced  to  the  interest  of  the  money ;  this  being  regoktid 
by  the  law  to  be  instead  of  all  damages  of  this  kind,  u  shall  be 
explained  in  the  title  of  damages. 

VL 

301.  T%ree  Cases  in  which  the  Buyer  owes  the  LOerest  if  tk 
Price,  —  The  buyer  owes  the  interest  of  the  price  in  three  cua 
By  agreement,  if  it  is  stipulated.  By  a  legal  demand,  if^  after  tha 
term  of  payment  is  come,  he  pays  not.  And  by  the  natoie  of  tk 
thing  sold,  if  it  produces  fruits  or  other  revenues,  such  as  a  Gdd, 
or  a  house,  the  interest  of  the  price  is  due  without  either  eonnsrt 
or  legal  demand.^ 

VIL 

302.  If  the  Seller  takes  back  his  Goods  for  Want  of  Pe^mewl.- 
If,  in  default  of  payment  of  the  price,  the  seller  finds  hinueV 
obliged  to  detain  or  to  take  back  the  thing  sold,  and  its  tbIw  In 


IX 

jB  does  not  depend  on  the  Buyer  to  elude  the  Sale  by  his  not 
—  It  never  depends  on  the  buyer  to  elude  the  effect  of  the 
'  his  failing  to  pay  the  price.  And  the  seller  hath  it  always 
:hoice  to  force  him  to  make  payment,  if  on  his  part  he  per- 
irhat  he  is  bound  to  by  the  contract^ 

X. 

Anciker  Engagement  which  the  Buyer  is  wnder^  as  to  the 
es  which  fall  to  his  Share  to  pay^  and  the  Damages  for  which 
^eomUable.  —  If,  betwixt  the  time  of  the  sale  and  delivery, 
er  is  obliged  to  be  at  any  charge  in  preserving  the  thing 
r  if  he  sustains  any  damage  by  the  delay  of  the  buyer  to 
away ;  as  if  materials  that  were  sold  take  up  a  place,  the 
which  must  be  paid,  or,  the  place  being  the  seUer's  own,  he 
le  rent  of  it ;  the  buyer  shall  be  bound  to  refund  this  charge, 
make  good  this  damage.^ 

XL 

ne  Buyer  is  not  obliged  to  pay  the  PricCj  if  he  is  in  Dam- 
an  Eviction —  If  the  buyer  discovers  before  payment,  that 
1  danger  of  an  eviction,  and  if  he  makes  this  appear,  he 

be  compelled  to  pay  the  price  till  after  he  is  secured  in  his 
don.*^ 

XIL 

Another  Engagement  of  the  Buyer.  —  This  is  another  en- 
ent  which  the  buyer  is  under  to  the  seller,  that  he  is  bound 
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to  take  caie  of  the  thing  which  he  has  bon^t,  in  all  the  cua 
where  it  may  happen  that  the  sale  may  be  disBolved ;  wbeiha  by 
bis  own  act  and  deed,  aa  by  his  failing  to  pay  the  price,  or  by  the 
effect  of  a  clause  of  the  contract,  as  if  there  were  inserted  in  it  t 
power  of  redemption.  And  in  these  and  the  like  cases,  the  bttycr 
ought  to  be  responsible  for  the  bad  condition  in  which  the 
thing  may  happen  to  be  through  Ms  fault  or  negUgencie.' 


SECTION    IV. 


OF  THE   HBSCHANDIBE,   OR  TBINO    WHICH    IB   SOLDl 

Art.  L 
308.   What  Things  may  he  sold.  —  All  sorts  of  things  may  be 
sold,  except  those  of  which  the  commerce  is  impossible,  or  pro- 
hibited by  nature,  or  by  some  law,*  pursuant  to  the  roles  iriiki 
shall  be  explained  in  the  eighth  section. 

IL 

309.  Jhii^s  Incorporeal,  such  as  EighU,nui»i be  $oid.  —  Wemif 

sell  not  only  things  corporeal,  such  as  movables   and  immon- 

hies,  animals,  fruits ;  but  likewise  things  incorporeal,  sndi  n  I 

debt^  an  inheritance,  a  service,  and  all  otber  rights.^ 

nL 


310.  SdU  of  Things  to  come.  —  Sometimes  things  to  cone  i 


ds  that  are  in  a  shop,  or  in  a  ship,  all  the  corn  that  is  in  a 
',  or  all  tfie  wine  that  is  in  a  cellar.* 

VL    ' 

Sale  by  Number^  Weighty  and  Measure.  —  Provisions,  or 
lings  which  are  counted,  weighed,  or  measured,  maybe  sold 
a  gross  or  by  the  bulk,  for  one  and  the  same  price ;  or  at 
e  of  so  much  for  every  piece,  for  every  pound,  for  every 
or  other  measure.' 

VIL 

Bow  Sales  by  Wholesale  and  Retail  are  accomplished.  — 
provisions  or  other  commodities  are  sold  by  the  bulk, 
s  18  perfect  at  the  same  time  that  the  parties  are  agreed 
he  goods,  and  the  price,  as  in  the  sale  of  other  things ;  be- 
i  is  known  precisely  what  is  sold.  But  if  the  price  is  regn- 
;  the  rate  of  so  much  for  every  piece,  for  every  pound,  and 
y  measure,  the  sale  is  not  perfect  but  as  to  so  much  as  is 
I,  weighed,  measured.^  For  the  delay  to  count,  weigh,  and 
e  IB,  as  it  were,  a  condition  which  suspends  the  sale,  till  it 
gni  by  that  what  is  sold. 

VIIL 

Sale  upon  TricU.  —  The  things  which  the  buyer  reserves  for 
ad  trial,  although  the  price  be  agreed  on,  are  not  sold  till 
e  buyer  is  satisfied  with  the  trial,  which  is  a  kind  of  condi- 
i  which  the  sale  depends.^  But  if  the  sale  is  already  ac- 
shed  under  this  reservation,  that  if  the  buyer  is  not  content 
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with  the  thing  sold  within  a  certain  time,  the  sale  shall  be  ^ 
solved,  it  will  be  a  condition  the  event  of  which  will  animl  tka 
sale,  which  in  the  mean  while  is  held  to  sabsisi' 

IX. 

316.  TV  Accessories  of  a  Tlting  told  are  incbided  m  the  Sale, 
—  Whatever  makes  a  part  of  the  thing  sold,  or  is  an  aocesoory  to 
it,  is  included  in  the  sale,  unless  it  be  reserved.  Thus,  the  treei 
which  are  in  a  ground,  the  hanging  fruits,  the  vine-prope  which 
are  in  a  vineyard,  Ihc  keys  of  a  house,  the  pipes  which  c»ave; 
water  to  it,  the  services,  and  whatever  is  fixed  to  the  house  with  a 
design  that  it  should  remain  there  for  ever,  and  the  accessories  ti 
this  kind,  make  a  part  of  that  which  is  sold,  and  belong  to  tbs 
purchaser.' 

X. 

317.  Things  separate  from  the  Edifice,  which  are  iacbidtd  i»  lU 
Sale.  —  Things  which  are  not  fixed  to  the  edifice,  but  whose  nie 
is  an  accessory  to  it,  as  the  rope  and  buckets  belonging  to  a  well; 
the  cocks  of  a  fountain,  its  vase,  and  other  things  of  the  sum 
kuid;  and  likewise  those  things  which  have  been  separated  bom 
the  edifice  with  intention  to  fix  them  to  it  again,  are  accesaoriei) 
and  are  included  in  the  sale ;  but  not  such  things  as  were  intendol 
to  be  fixed  to  it,  and  never  were  actually  fixod.  And  in  oidn  to 
make  a  particular  judgment  of  the  cases  in  which  all  these  sorit 
of  accessories  enter  into  the  sale,  or  do  not  enter,  it  is  neceastfj 
to  consider  the  circumstances  of  the  use  of  those  things,  of  thdr 
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which  may  be  separated  from  them,  are  included  in  the  saJe,  or 
are  not  included,  according  to  the  circumstances.  Thua,  a  horse 
being  exposed  to  sale  without  his  harness,  the  buyer  will  only  have 
the  bare  horse ;  and  if  he  is  ofTered  to  sale  with  his  harness  on, 
the  buyer  will  have  all,  unless  in  both  cases  it  has  been  otherwise 

K  XIL  ^M 

319.  In  the  Sale  of  one  of  two  'I%ingg,  the  Choice  belongs  to  Iw 
Seller.  —  If  a  sale  is  made  of  one  or  other  of  two  things,  as  of 
one  of  two  horses,  without  mentioning  whether  the  choice  sliall 
belong  to  the  seller,  or  buyer,  the  seller  may  give  which  of  the  two 
he  pleases.'  For  he  is  in  the  place  of  a  debtor,  and  consequently 
may  give  that  which  is  of  least  value.!* 

il"  ■...  ■    ■  .  UD. 

«*■  iM^piMDiitkafetliB  piMiiiiim  m  aot  the  right  owmb  «{«k>t 
flH9vpMHM^)«DA'Ask:like«iM  tite  pmdMSen  bmj  notknim' 
lAattHrtta  Mikn  tie,  or  ■»  no^  the  tme  ownon  of  tiM;ttda|^ 
iMth  iQMty  mU;  tt  !■  luitiinl  tbmt  one  should  hare  power  to  sell  a 
Hig  of  iriiidi  be  u  not  iiuwter;^  biuI  the  sale  enbsiatB  till  the  Inw 
^    ■■—  iiriiilih  ilghl  ■ii|iini.  mill  iliiiiiiliiii  II lii- 
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Art.  L 
33t  Tlu  Price  of  the  SaU  eon  be  nothing  else  but  Money. — The 
price  of  the  sale  can  never  be  any  other  thing  than  cnrrent  money, 
*luch  makes  the  estimate  of  the  thing  sold;  and  if  for  the  price 
U)  other  thing  is  given,  or  any  work  done,  it  will  be  either  an  ex- 
<Wige,  or  some  other  contract,  but  not  a  sale.' 

'L»i,D.ii»i.«d.;  —  d.l.S»,in. 
'Lu,St,D.ii  amir.  a^. 

'  ta  Ae  llABMth  aitide  of  the  •Bcond  section  of  th*  litU  «^  CbDounti,  ud  die  MTndi 
■■Ut  «f  tbe  temdi  nctiati  of  thi)  title . 
^Lu,D.Jiamtr.tmpL 
'  £.  (a*.  C  4*  rr.  farm. ,- — 1 1,  Art.  di  <ap(. «  mmI. 
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322.  If,  instead  of  the  Price  agreed  on,  the  Seller  neetva  a» 
other  Thitiff  in  Payment. —  Although  a  sale  cannot  be  made  bnt 
by  fixing  the  price  in  current  money,  yet  the  coolzacton  may  by 
the  same  contract  agree  to  give,  in  payment  of  the  price  of  the 
sale,  either  movables,  or  debts,  or  other  effecta.  And  in  this  cua 
there  are,  as  it  were,  two  sales,  which  it  is  necessary  to  diatio- 
guish.  The  first  is,  where  the  price  ia  not  paid  in  ready  money; 
and  the  second  is,  that  in  which  he  who  owes  the  price  is,  bb  it 
were,  the  seller  of  that  which  he  gives  to  discharge  himself  of  the 
pricc.^  But  although  there  are  two  sales  in  effect  which  are  ttau- 
acted  between  the  same  persons,  yet,  to  avoid  the  mtdtiplici^  of 
acts,  they  are  considered  as  one  only  act,  in  which  the  two  sski 
are  confounded,  the  second  sale  being  eclipsed  uider  the  fint 
Thus,  by  contracting  the  ideas  which  distinguish  these  sales,  the 
two  are  taken  for  one  alone."  Because  it  happens  that  the  Borne 
sum  of  money  makes  the  price  of  both  sales,  and  that  each  bnytr 
discharges  himself  of  the  price  of  that  which  is  sold  to  him  wttlh 
out  giving  money,  by  giving,  in  lien  of  the  price,  the  Uiing  Thid 
he  sells  on  his  part 

III. 

32a  One  or  more  Prices  of  one  and  the  same  Sale, — There  ii 
only  one  price  of  the  sale,  when  one  thing  alone  is  bon^  oc 
many  things  by  the  bulk.  But  when  things  are  bouj^t  hf 
number,  weight,  or  measure,  each  piece,  each  pound,  each  bmhcl, 
hath  its  price,  according  to  the  ageeement.^ 
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snch  like  cases,  the  price  will  not  be  certain  and  known,  but  by 
the  estimation  or  other  event,  which  shall  fix  it* 

V. 

325.  7%e  Price  of  Sales  is  arbitrary.  —  There  are  some  com- 
modities, of  which  the  price  may  be  regulated  for  the  public  good ; 
as  it  is,  for  example,  in  bread,  and  other  things,  in  some  countries. 
But  setting  aside  these  regulations,  the  price  of  things  is  undeter- 
mined.  And  since  it  ought  to  be  differentiy  regulated  according 
to  the  different  qualities  of  the  things,  and  according  to  the  plenty 
or  scarcity  both  of  money  and  of  the  commodities,  the  easiness  or 
difficulty  of  the  carriage,  and  the  other  causes  which  increase  or 
diminish  the  value ;  this  uncertainty  of  the  price  makes  an  extent 
of  more  and  of  less,  which  requires  that  the  seller  and  buyer  should 
adjust  between  themselves  the  price  of  the  sale.  And  the  injus- 
tices in  the  price  are  not  restrained,  except  in  so  far  as  has  been 
remarked  in  the  beginning  of  the  third  section.' 


SECTION    VI. 

OP  CONDITIONS  AND  OTHER  PACTS  IN  A  CONTRACT  OF  SALE. 

Art.  I. 

326.  We  map  add  to  the  Contract  of  Sale  what  Pactions  we  will. 
—  We  may  add  to  the  contract  of  sale,  as  well  as  to  all  other 
contract^^,  all  manner  of  covenants  and  pactions  that  are  lawful. 
Such  as  conditions,  clauses  of  nullity,  a  power  of  redemption,  and 

others.* 

Of  Conditions. 

327.  The  rules  touching  conditions  in  sales  are  the  same  with 
those  which  have  been  explained  in  the  fourth  section  of  the  title 
of  covenants,^  to  which  we  need  only  add  the  following  rules. 

S 1,  Inst,  de  empt.  et  vend. ;  —  /.  uU.  C  de  contr.  empt. ;  —  /.  7,  §  l^D.de  contr.  empt. ;  — 
^'^"i^SX.etS  uU.  D.de  contr.  empt.    See  the  eleventh  article  of  the  third  section  of  Cove- 

L.  1,  ^  II,  D.  de  off.  proRf.  urb. ;  —  /.  8,  C.  de  resc.  vend. 

*  Sec  the  second  article  of  the  second  section,  and  the  first  article  of  the  fourth  section 
^f  the  title  of  Covenants. 

Sec  the  sixth  article,  together  with  those  that  follow,  of  the  fourth  section  of  the  title 
^^Cocenants. 

VOL.    I.  19 


THB    OITIL   LAW. 


[part  1.  BOOB  L 


IL 


328.  ^ect  of  the  Condition  on  which  the  Sale  depaub. —  In  the 
Bales  whose  accomplishment  depends  on  the  event  of  a  condition, 
all  things- remain  in  the  same  state  as  if  there  had  been  no  nk^ 
nntil  the  condition  comes  to  pass.  Thus,  the  seller  renuLu 
master  of  the  thing,  and  the  fruits  are  his.  But  the  cooditioa 
being  fulfilled,  the  sale  is  perfected,  and  hatli  the  efiecta  ^rtiicb  it 
OQght  to  produce.' 

HL 

329.  Efect  of  the  Condiiioa  which  dissolves  the  Sale.  —  In  aaln 
which  are  accomplished,  and  which  may  be  dissolved  by  the  erat 
of  a  condition,  the  buyer  remains  master  until  that  event.  And 
in  the  mean  while  he  possesses,  enjoys,  and  makes  the  froits  hii 
own ;  and  be  prescribes  likewise,  bnt  his  prescription  is  of  no  pnj- 
ndice  to  the  right  of  the  person  who  is  to  become  master  by  tba 
event  of  the  condition.'' 


Of  Earnest. 
IV. 
330.  The  Earnest  hath  its  Effect  according  to  Agreement.— Tie 
earnest  penny  is,  as  it  were,  a  pledge  which  the  buyer  ^ves  to  At 
seller  in  money,  or  some  other  Uiings ;  whether  it  be  to  signi^ 
more  certainly  that  the  sale  is  perfected;*  or  to  be  in  phue  tf 
payment  of  a  part  of  the  price ;  or  to  regulate  the  damages  to  l> 
recovered  of  the  party  who  shall  fail  to  perform  the  articles  of  tfa 
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ill  th^  twdMi  ■eetioii. 

Of  thb  Powbb  of  Bbdbkption. 

S38L  jRwwer  ^  BsdM^iUtm.  -^  'Bm  pomm  of  ledfemption  jb  an 
ipfiiiiiMiiilj  ly  wtflcli  tho  Mller  is  at  Ubcfty  to  take  bodk  Hie  tiiingi 
io  ieihaiag  tt^priee..    And  tiiit  ia  aaother  way  of  diiaoliing  tho 
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SECTION  VII. 


fi.    OF  TBS  OHJJteBS  OF  THB  THlNe  BOLD ;    ANB  HOW  THB  L088  OB  OAIN 

AOCBUmo  THBBBBT  BBLOHOB  TO  THB  flBLLBB,  OB  TO  THB  BmrBR. 

lit  ' 


834L  Chmige  of  the  7%uif  soUL- —  It  often  happens  that|  before 
1i»  lale  is  entirely  oonsnmmatedi  several  events  change  the  state 
tf  the  fhii^  sold;  make  it  better  or  worse,  augment  or  diminish 
H;  and  even  that  the  thing  perishes,  either  through  its  own  nature, 
or  by  some  casualty.  And  since  these  changes  occasion  profit 
or  loss,  which  regards  differently  either  the  seller  or  buyer,  pro- 
mon  is  made  for  adjusting  that  matter  by  the  rules  which  follow. 

Art.  L 

335.  T%e  Changes  before  the  Accomplishment  of  the  Sale  regard 
the  Seller.  —  All  the  changes  which  happen  before  the  sale  is  ac- 
complished regard  the  seller,  because  the  thing  is  still  his,  and  the 
bayer  has  no  right  to  it.  And  as  the  seller  is  at  liberty  not  to 
finish  and  perfect  the  sale,  if  the  thing  happens  to  be  better,  so 
likewise  the  buyer  has  the  same  liberty,  if  there  happens  a  change 
which  makes  it  worse.* 

II. 

336.  TJie  Changes  after  the  Saie  regard  the  Buyer. —  All  the 


*  ImL  dt  empL  H  vend. 
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choDges  which  happen  after  the  sale  is  accomplished  regard  tbe 
buyer.  And  if  the  thing  periBhes  before  the  delivery,  he  bean  tin 
loss,  and  is  nevertheless  boond  to  pay  the  price.  And  he  Rtpi 
the  profit  likewise  of  all  tbe  changes  which  make  the  thing  betteEi^ 
For  after  the  sale  the  thing  ia  looked  upon  to  be  his,  and  tbe  seDtr 
keeps  possession  of  it  only  with  tbe  buyer's  consent,  and  with 
design  to  restore  it  to  him. 

IIL 
337.  The  Outages  which  happen  after  the  Seller  is  m  Delof  far 
not  detiveriag  the  T/ting  are  at  his  PerU.  —  If  the  changes  wbkk 
diminish  the  thing  sold,  or  which  destroy  it,  between  the  time  d 
sale  and  the  delivery,  happen  after  the  seller  ia  in  fiinlt  Cor  not 
delivering  it,  he  bears  the  loss,  although  the  changes  should  happen 
without  any  fault  of  his,  and  even  by  pure  chance.*  And  he  loaea 
both  tbe  thing,  and  the  price,  which  he  ought  to  restore,  if  he  bad 
received  it.  For  if  the  thing  had  been  dehvered,  the  buyer  mt^ 
have  either  sold  it,  or  prevented  the  loss  some  other  way ;  and,  in  a 
word,  the  seller  ought  to  blame  himself  for  his  delay  in  not  deliTB- 
ing  it  in  due  time. 

IV. 

33a  I/bolh  are  in  Delay.— il,  the  deUvery  of  the  thing  faeuig 
delayed  by  the  fault  both  of  the  seller  and  buyer,  there  happen  • 
change  which  lessens  the  thing  sold,  or  which  destroys  it  altogetbef; 
the  buyer  cannot  charge  the  seller  with  delay,  since  he  himMN 
being  in  delay,  cither  by  reason  of  his  absence,  ca  because  of  taat 
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wards  nsing  his  diligence,  the  seller  docs  not  deliver  the  thing ; 
the  changes  which  have  happened  daring  tlie  last  delay  will  fall 
Qpon  him  who  haa  been  last  in  I'atiit  for  the  thing's  not  being 
delivered.* 

V. 

339.  Of  Tilings  sold  by  Number,  Weight,  or  Measure.  —  In  the 
sales  of  things  which  are  sold  by  number,  weight,  or  measure, 
all  the  diminutions  and  all  the  losses  which  happen  before  the 
things  are  counted,  weighed,  or  measured,  fall  upon  the  seller ;  for 
nntil  then  there  is  no  sale.  And  the  changes  which  happen  after< 
wards  regard  the  buyer.' 

VI. 

340.  Sale  upon  Trial.  —  If  a  thing  is  sold  upon  trial  for  a  certain 
time,  on  condition  that  it  shall  not  be  sold  but  in  case  it  pleases 
the  buyer,  all  the  changes,  and  the  profit  or  loss  which  happen 
before  or  during  the  time  of  trial,  the  sale  not  being  as  yet  ac- 
tompliflbed,  will  accrue  to  the  seller,  who  is  still  the  master.* 

VII. 

341.  If,  in  the  Sale  of  one  of  two  Things,  the  one  Itappens  to  per- 
i>A.  —  If  one  of  two  things  is  sold,  whether  the  choice  be  left  to  the 
teller  or  buyer,  and  after  the  sale  one  of  the  two  perishes,  during 
the  delay  regulated  for  the  choice,  the  seller  is  bound  to  give  the 
othfM",  although  it  should  happen  to  be  the  best ;  for  he  owes  one 
of  tiie  two.  And  if  both  perish,  the  buyer  owes  nevertheless  the 
fn« ;  for,  had  it  not  been  for  this  engagement,  the  seller  might 
have  rid  himself  of  both  the  things ;  and  that  which  the  buyer  was 
to  have  had  is  lost  to  him.' 

VIII. 
J12.  If  the  llting  perishes  before  the  Event  of  the  Condition 
vkich  ouffhl  to  accomplish  the  Sale.  —  In  the  sales  of  which  the  ac- 
complishment depends  on  a  condition,  if  the  thing  sold  perishes 
before  the  event  of  the  condition,  the  loss  shall  be  the  seller's, 
althongh  the  condition  shonld  come  to  pass  aftcrwarda.     For  he 

*  L.Si.D.Je  a».  empl.  a  vend. ;  —  I  IT,  D.  dt  per.  rt  comm.  r.  v. 

'  L.l,i  l,D.diptr.ttco».    S««the*eTeiitliartict«ofthefuiinlisectu)n. 
'  L.K,S\,D.  itproK.  etrb.;  —  d.Lin  prmc.;  —  l  13,  j  1,  g.  MWBrf. 
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was  stiO  the  master  of  it,  and  the  thing  being  destrc^ed,  it  cumot 
any  more  be  sold.  And,  in  fine,  it  was  understood  by  the  cofr 
tractors,  that  that  only  wits  sold  which  should  be  io  bc^ng  at  tkl 
time  that  tbe  condition  should  come  to  pass.^ 

343.  If  in  the  tame  Case  Ike  Thing;  is  diminished,  or  beeoma 
better.  —  IT  in  the  same  case  the  thing  is  not  destroyed,  bat  dinuD- 
ished,  and  the  condition  comes  to  pass  which  accompliafaes  tbe 
sale,  the  loes  shall  fall  upon  the  buyer.*  For  the  seller  has  betn 
obliged  to  keep  the  thing  for  him  until  the  event  of  the  oooditiaiL 
And  seeing  this  event  makes  the  buyer  master  of  tbe  thing,  he 
ought  to  bear  this  loas  in  the  same  manner  as  he  would  have 
reaped  the  benefit  of  the  changes  whic^  would  have  nude  tbe 
thing  better.' 

X 

344.  U  does  not  depend  on  the  Person  who  ovg^ht  to  pafaim  % 
Condition,  io  take  Advantage  by  his  not  performing  iL  —  Wbea  a 
condition  is  put  in  favor  of  one  of  the  contractors,  ot  whidi  me; 
turn  to  his  advantage,  if  this  condition  depends  on  the  act  of  Ike 
other  party,  either  in  part  or  in  whole,  the  person  who  ought  te 
fulfil  the  condition  is  not  at  liberty  to  fail  in  the  performuMC  of 
this  engagement,  that  be  may  take  advantage  therefirom  to  the 
prejudice  of  the  party  whose  interest  it  is  that  the  conditum  be 
fulfilled.  Thus,  for  example,  if  in  a  sale  made  on  condition  tbit 
the  thing  should  be  delivered  on  a  certain  day,  and  in  a  ocrtaio 
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shall  be  void  ;  if  it  happen  in  the  mean  while  that  the  thing  dimin- 
iabes  in  its  price,  it  does  not  depend  on  the  buyer  to  annul  the 
eale  by  failing  to  make  payment,  that  he  may  thereby  avoid  taking 
the  thing,  and  bearing  the  loss :  for  this  condition  was  in  favoi  of 

the  sellei,  and  not  of  the  buyer," 

XL 

345.  l^ss  occasioned  by  the  Fault  of  one  of  the  CoiUractors.  —  In 
all  sorts  of  cases,  where  tlic  thing  sold  perishes,  or  beeomea  worse, 
by  the  fault  of  the  seller  or  buyer,  he  whose  faidt  has  occasioned 
the  loss  ought  to  bear  it,  and  to  blame  himself  for  it° 

XII. 

346.  The  Fruits  belong  attoays  to  him  who  is  Master  at  the  Time 
they  are  gathered.  —  We  must  not  reckon  among  the  changes 
which  happen  to  things  sold  under  condition,  the  fruits  and  reve- 
nues which  they  may  produce.  For  they  belong  always  tc  the 
person  who  is  master  of  the  thing  at  the  time  they  are  gathered, 
although  it  happen  that  by  the  event  of  the  condition  he  ia  do 
longer  master  of  it  Thus,  in  the  sales  of  which  the  accomplish- 
ment depends  on  a  condition,  the  fruits  do  in  the  mean  while  be- 
long to  the  seller ;  although,  if  the  condition  happens  which  ought 
to  accomplish  the  sale,  the  toss  and  the  gain  which  may  fall  out 
in  the  mean  while  by  the  changes  of  the  thing  sold  belong  to  the 
bnyer.  And  in  the  sales  which  are  perfected,  and  which  may  be 
annulled,  by  the  event  of  a  condition,  the  fruits  in  the  mean  while 
belong  to  tlie  buyer;  although,  if  the  condition  happens  which 
dissolves  the  sale,  the  loss  and  gain  which  may  accrue  from  the 
changes  of  the  thing  sold  regard  the  seller."  Because,  in  all  these 
cases, the  changes  that  happen  to  the  thing  regard  the  person  who 
ia  to  be  master  of  it,  and  he  ought  to  have  it  in  the  condition  in 
vhich  it  is ;  but  the  fruits  and  other  revenues  which  fell  due  be- 
fore the  event  of  the  condition  having  been  separated  from  the 
thing  sold,  they  remain  with  him  who  was  at  that  time  master  of 
the  thing. 

'  C  6,  C.de  legA, ;  —  I.  3,  D.de  leg.  commiia.    See  the  DiBctecatb  urcicle  of  the  fourth 


■  L.aOi,D.Ang.jar. 

*  L.i,D.  ihi»  diem  add. ;  —I  i.tod.    See  the  text  of  the  twentielb  law,  t  i,D.d§ 
fnaer.  Bst.,  alrwdj  quoted  on  the  ibcib  Mtide  of  thit  section. 
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347.  If  the  Parties  have  regulated  bg  Agreement  tm  whom  Ik 
Loss  shall  fall,  they  mast  hold  to  that.  —  If  there  is  any  Bgreemcnt 
in  the  contract  of  sale  which  derogates  from  the  preceding  rnka, 
and  which  obliges  either  the  seller  or  buyer  to  beer  the  loss  whidi 
natorally  did  not  belong  to  him,  they  most  stick  to  the  agR^ 
ment'  For  every  one  may  renounce  what  is  for  bis  own  adno- 
tage.« 

XIV. 

348.  What  is  to  be  considered,  in  order  to  ptdge  who  aigit  to 
bear  the  Loss,  and  reap  the  Profit.  —  It  follows  from  all  these 
mies  concerning  the  changes  that  happen  to  the  thing  sold,  that,  in 
order  to  jndge  who  ought  to  bear  the  loss,  or  reap  the  profit,  it  ii 
necessary  to  consider  what  the  thing  is  which  is  sold,  and  wlist 
enters  into  the  sale ;  if  the  sale  be  perfected,  or  not ;  if  it  is  pon 
and  simple,  or  conditional ;  if,  the  sale  being  once  accomplished,  it 
is  afterwards  dissolved;  if  there  is  any  delay  in  the  delivoy;  if 
any  fault  has  given  occasion  to  the  change ;  and  the  other  axeont- 
Btances,  in  order  to  know,  by  the  state  of  things,  who  wu  tkt 
master  at  the  time  of  the  change,  or  who,  without  being  mubli 
ought  to  bear  the  loss,  or  reap  the  profit' 
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wise  annul  sales,  pursuant  to  the  rules  which  have  been  explained 
in  the  fifth  section  of  the  title  of  Covenants ;  and  it  will  be  suf- 
ficient here  to  take  notice  of  the  rules  that  are  peculiar  to  nullities 
in  sales. 

Of  Persons  who  can  neither  sell  nor  buy, 

351.  It  was  forbidden  by  the  Roman  law,  to  those  who  were  in 
Euiy  public  office,  to  purchase,  in  the  places  where  they  exercised 
their  jurisdiction,  either  lands,  or  even  movables,  during  the  time 
of  their  administration,  without  express  leave  to  do  it ;  except  it 
was  in  what  they  consumed  for  diet   and   clothing.      And   the 
same  prohibitions  extended  likewise  to  their  domestics.*     But  in 
France,  offices  being  perpetual,  the  officers  may  purchase  of  any 
persons  that  are  willing  to  sell ;  and  such  like  prohibitions  with 
lespect  to  them  are  limited  to  the  purchases  of  estates,  or  rights, 
Utigated  in  the  court  of  which  they  are  judges,  and  to  other  ac- 
quisitions which  they  may  have  extorted  by  concussion,  or  any 
other  misdemeanour.^ 

Art.  I. 

352.  Tutors  and  Guardians  cannot  buy  the  Goods  of  those  who 
ore  committed  to  their  Care.  —  Tutors,  guardians,  and  other  admin- 
istrators can  purchase  nothing  of  the  goods  of  minors,  and  other 
persons  who  are  under  their  charge,  either  directly  in  their  own 
names,  or  by  the  interposition  of  other  persons.* 


•  L  un.  Cod.  de  contract.  jud.;-'d.  I  ^  2  et  3',  —  /.  46,  /.  62,  D.  de  contr.  empt.;  —  /. 

^  By  the  ordinances  of  St.  Lewis^  in  1254,  of  Philip  the  Fair,  in  1520,  and  of  Charles  VI., 
ID  1388,  it  is  prohibited  to  all  bailiff's  and  seneschals  to  purchase  immovables  during  the 
time  of  their  administration. 

By  many  ordinances,  it  is  prohibited  to  officers  and  persons  of  great  power  and  author- 
ity, or  who  have  any  privilege  of  having  their  causes  tried  only  before  certain  judges,  to 
•o»pt  of  sales  or  assignments  of  rights,  in  order  to  carry  the  parties  from  one  tribunal 
totnoiher.  And  all  judges,  advocates,  and  proctors  are  likewise  forbid  to  accept  of  sales 
or  tssignments  of  litigious  rights.  See  the  ordinances  of  Charles  V.  in  1356,  of  Francis  I. 
in  1535,  ch.  12,  art.  23,  of  Orleans,  art.  54,  of  Ijetcis  XII.  in  1498.  art.  3,  and  in  1510,  art. 
!'•  Sec  likewise  the  second  article  of  the  third  section  oi  Payments,  and  the  remark  that 
u  tbere  made. 

It  is  likewise  proper  to  take  notice  here  of  the  prohibitions  in  the  ordinance  of  Orleans, 

*t  109,  to  gentlemen  and  officers  of  justice,  to  deal  in  merchandise,  and  to  take  farms, 

citJier  in  their  own  names,  or  in  the  names  of  others  for  their  behoof,  under  penalty  to  the 

^tlemen,  of  forfeiting  their  nobility;  and  to  the  officers  of  justice,  of  losing  their  places. 

See  the  foarth  article  of  the  second  section  of  the  Vices  of  Covenants. 

■  L.  34,  ^  vit.  D.  de  contr.  empt. ;  —  /.  5,  ^  8,  D.  de  auct.  et  cons.  tut. ;  —  </./.§  uU. 
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353.  Factors  are  vnder  the  same  IncapacUy.  —  Factors,  uid  those 
who  are  intrusted  with  the  care  of  the  afTairs  of  otben,  cannot  pa- 
chase  the  goods  of  those  whose  affairs  are  committed  to  tbeir  mu' 
agement,"  unless  they  purchase  them  of  the  owners  tbemselm. 

IIL 

354.  The  Heir  burdened  with  a  Subtttiution,  —  The  heir  or  «• 
ecntor  who  ie  burdened  with  a  substitution  cannot  sell  the  otitB 
which  be  posseases  only  on  condition  to  restore  it.* 

IV.  • 

355.  Jlfinors  and  others.  —  Minon,  madmen,  pro^gala,  ud 

other  persons  who  are  debarred  from  the  administration  of  ihrit 
estates,  cannot  sell  them ;  and  their  sales  are  null,'*  if  they  Ian 
not  been  made  in  due  form. 

Of  Things  which  cannot  be  sold. 
V. 

356,  Tliiriffs  Public.  —  Whatever  nature  and  the  laws  inaitt 
common,  cither  to  all  mankind  in  general,  or  to  a  kingdom,  of  i 
town,  cannot  be  sold.  Thus,  seaports,  highways,  public  markift 
places,  iivith  ihe  walls  and  ditches  of  towns,  and  all  other  tbiogi 
which  this  common  and  public  use  incapacitates  for  sale,  cuutol 
be  sold." 
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vn. 

358.  An  Estate  entailed,  —  An  estate  subject  to  a  substitation 
cannot  be  sold  whilst  the  substitution  lasts.^^ 

VIIL 

359.  Dower  Lands, —  The  lands  which  a  married  woman  brings 
along  with  her  in  dowry  to  her  husband  cannot  be  sold  in  the 
places  where  it  is  prohibited  to  alienate  them,  unless  it  be  in  cases 
that  are  excepted,  and  where  the  rules  prescribed  for  such  sales 
are  observed.** 

IX. 

360.  T%tngs  of  which  the  Commerce  is  forbidden.  —  Things  of 
which  the  commerce  is  prohibited  by  some  law  cannot  be  sold ; 
such  as  arms  to  an  enemy,  and  other  things  of  the  like  nature.^ 

Of  the  other  Causes  which  annul  Sales. 


361.  Sales  null  through  the  Default  of  a  Condition,  —  The  sales 
o{  which  the  accomplishment  depends  on  a  condition  remain  null,^ 
if  the  condition  does  not  come  to  pass ;  and  it  is  the  same  thing 
if  the  thing  sold  perishes  before  the  condition  happens.^ 

XL 

362.  Error  in  the  Contractors.  —  If  the  seller  and  buyer  have 
erred,  so  that  it  appears  that  the  seller  meant  to  sell  one  thing, 
and  the  buyer  thought  of  purchasing  another,  the  sale  will  be 
nulL" 


K  See  the  third  articlo  of  this  section. 

^  Tuul.  D.  dtfwndo  dotal. ;  —  /.  un.  in  f.  C  de  rei  tixor.  act.    See  the  thirteenth  article 
of  tbe  fint  section  of  DotorieM. 

'  Tu.  C.  qtuB  res  ven.  non  possunt,  et  tit.  qum  res  export,  rum  debent.  We  have  not  set  down 
here,  among  die  roles  touching  things  which  cannot  be  sold,  that  rule  of  the  Roman  law 
which  prohibits  the  alienation  of  things  that  are  litigious,  and  annuls  all  such  sales,  to 
whotnsocTcr  they  are  made.  Because  our  custom  has  limited  these  prohibitions  to  sales 
■JJtdc  to  persons  who,  by  their  authority  or  quality,  are  able  to  create  trouble  to  those 
^0  pretend  a  right  to  what  is  in  dispute ;  such  as  the  judges,  and  other  officers  who 
k«Te  a  share  in  the  administration  of  justice.  V.  tit.  D.  et  Cod.  de  litigios.y  and  the  pre- 
^ble  to  this  section. 

L.  8,  D.  de  per.  et  com. 
■  L  57,  D.  de  oU.etact  ;  —  I.  9,  D.  de  contr.  empt.     See  the  tenth  article  of  the  fifth 
lection  of  Covenants. 
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And  mnch  more  will  it  be  so,  if  the  selln  sold  knaviBhly  one  cont- 
modity  for  another." 

XIL 

363.  Error  in  the  Qualities  of  the  7%h^  gold.—  JI  the  emtii 
not  in  the  substance  of  the  thing  sold,  but  in  its  qnalities,  we  iimt 
judge  by  the  drcumstancea  whether  the  sale  ought  to  anbaiit,  er 
not"     And  this  depends  on  the  rules  which  shall  be  exfAuBcda 

the  eleventh  stction.  | 

XIIL 

364.  Fraud  and  VtolerKe.  —  If  the  sale  has  been  transacted  bj' 
fraud  or  violence,  it  will  be  null ;  pursuant  to  the  rules  which  shil 
be  explained  in  the  title  of  the  Vices  of  Covenants.' 


SECTION   IX. 

OP   TUE    RESCISSION    OP   SALES,    ON   ACCOUNT    OP    TUS     L0WKES3  HT 

the  frige. 

Art.  L 
365.  Damage  in  more  than  Half  the  Price.  —  In  the  ealw  ofim- 
inuvubles,  if  the  price  be  less  than  the  half  of  the  real  valDe,tbt 
seller  may  get  the  sale  to  be  declared  void.' 
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e  tme  price,  by  which  we  must  examine  if  there  is  any  damage, 
ight  to  be  made  according  to  the  highest  price  that  the  thing 
ight  justly  be  worth  at  the  time  of  sale ;  because  that  price  is 
st,  and  we  ought  to  favor  the  seller  who  is  wronged.® 

IV. 

368.  The  Bwyer  has  U  in  his  Choice  to  give  back  the  Thingj  or 
ike  up  the  full  Price.  —  If  the  thing  is  sold  for  less  than  the  half 
its  just  price,  the  buyer  shall  have  it  in  his  choice,  either  to  re- 
ore  the  thing,  and  to  take  back  the  price  which  he  has  paid,  or 
»  make  up  the  just  price,  and  to  keep  the  thing.^ 

V. 

369.  This  Rescission  is  independent  of  Fraud,  — -  This  resdssion 
m  account  of  the  lowness  of  the  price  is  independent  of  the  honesty 
3T  knavery  of  the  buyer.  And  whether  he  knew  or  was  ignorant 
of  the  value  of  the  thing  sold,  it  suffices  for  rescinding  the  sale, 
that  the  price  be  less  than  the  half  of  the  true  value.* 

VL 

370.  Restitution  of  the  Fruits  against  the  Person  who  knows  he 
hi  no  good  Title  to  the  Possessu^n.  —  If  there  is  no  other  defect 
in  the  sale  besides  the  damage  of  more  than  the  half  of  the  just 
price,  the  buyer  will  be  obliged  to  restore  the  fruits  only  from  the 
time  of  the  demand,  or  the  interest  of  the  remaining  part  of  the 
price,  if  he  keeps  the  thing.  But  if  there  were  other  vices  in  the 
sale,  such  as  usury,  fraud,  or  violence,  he  will  be  bound  to  make 
restitution  of  the  fruits,  even  from  the  time  of  his  possession  of 
the  thing,  deducting  the  interest  of  the  price  which  he  has  paid 
for  it' 

Mt  is  a  consoqaence  of  the  motive  of  hamanitj,  which  has  made  this  rescission  to  be 

L.%  C.de  re$c.  vend. 
*  D.  I.  8,  C.  de  resc.  vend.    Et  si  nullas  dolas  intercessit  stipulantis,  scd  ipsa  res  in  se 
blom  habet.    L.  36,  D.  de  verb.  obi.    This  is  what  is  called  dolus  re  ipsa, 
'  L.  17,  C  <k  reMc  vend. 
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SECTION  X. 


of  eviction,  and  other  troublbs  to  thb  purohasei. 

Art.  L 

371.  Definition  of  Eviction.  —  Kviction  is  the  loss  whidi  the 
bayer  suffers,  either  of  the  whole  thing  that  is  sold,  or  of  a  put  d 
it,  because  of  the  right  which  a  tliird  person  has  to  it* 

It 

372.  0/  the  other  Ihmbles.  —  The  other  tronbles  ars  tbw 
which,  without  touching  the  property  of  the  thing  sold,  Himiniit 
the  right  of  the  purchaser ;  as  if  any  one  pretends  a  right  to  tk 
nsn&uct  of  lands  that  are  sold,  to  a  groond-rent,  a  service,  oc  otta 
charges  of  the  like  nature.'' 

IIL 

373.  WarratUt/. —  The  buyer  from  whom  the  thing  iBerictei 
or  who  IB  troubled  in  his  possession  of  it,  or  in  danger  of  beingit, 
has  his  recourse  against  the  seller,  who  ought  to  warrant  him,  tW 
is,  to  put  a  stop  to  the  eviction,  and  other  troubles,  as  sbill  be 
shown  in  the  following  articles.' 

IV. 

374.  No  Warranty  agmnst  Violence,  CasuaUy,  or  the  Act  if  ^ 
Sovereign. —  The  seller  is  not  bound  to  wairant  the  bnya  aguit 
acta  of  mere  force  and  violence,  casualtiea,  or  against  the  act  of  ihi 
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kind  of  wairanty,  which  is  a  wairanty  by  deed,  or  covenant,  such 
as  the  seller  and  buyer  are  pleased  to  regulate  among  them- 
selves.* 

VL 

376.  Warranty  in  Law.  —  Warranty  in  law,  or  natural  warranty, 
is  the  security  which  every  seller  is  bound  to  give  for  maintaining 
the  buyer  in  the  free  possession  and  enjoyment  of  the  thing  sold ; 
and  for  putting  a  stop  to  evictions,  and  other  troubles  that  shall 
be  given  to  the  buyer  by  any  person  whatsoever,  who  shall  pretend 
either  a  right  of  property,  or  any  other  right  in  the  thing  sold,  by 
-which  the  right  which  ought  naturally  to  be  acquired  by  the  sale 
would  be  diminished.  And  the  seller  is  obliged  to  this  warranty, 
although  it  be  not  stipulated  by  covenant.' 

VIL 

377.  WarraMy  by  Deed.  —  Warranty  by  deed,  or  covenant,  is 
the  security  which  the  seller  promises,  either  greater  or  lesser  than 
what  he  is  bound  to  by  law,  according  as  the  parties  have  agreed 
between  themselves.    Thus,  they  may  add  to  the  warranty  in  law ; 
as  if  it  be  agreed,  that  the  seller  should  warrant  the  buyer  against 
the  act  of  the  sovereign.     And  they  may  likewise  restrain  the  war- 
ranty in  law ;  as  if  it  be  agreed,  that  the  seller  should  only  warrant 
against  his  own  proper  act,  and  not  against  the  rights  of  other 
persons,  or  that  he  shall  only  restore  the  price  in  case  of  eviction, 
and  not  the  damages.*     And  all  these  agreements  have  their  jus- 
tice, in  that  the  buyers  purchase  at  a  cheaper  or  dearer  rate,  or 
upon  other  views ;  and  in  that  the  purchaser  buys  in  effect  only 
what  is  sold,  and  such  as  the  seller  is  willing  to  warrant  it. 

VIIL 

378.  The  Seller  cannot  he  discharged  from  the  Warranty  against 

his  own  proper  Act,  —  The  seller  cannot  be  discharged  from  the 

warranty  against  his  own   proper  act  and  deed,  not  even  by  an 

express  agreement ;  for  it  would  be  contrary  to  good  manners  that 

he  should  be  allowed  to  act  a  dishonest  part.^ 

•  L.  11,  ^  \,D.  de  ad.  empi.  et  vend, 

'  L.  6,  C.  de  evict. ;  — /.  11,^  2,  D.  de  ad.  emjrt.  et  vend. ;  —  I.  1,  D.  de  evict. ; —  v.  I.  10, 
eod. ;  —  /.  1 1 ,  ^  8,  Z>.  cfe  act.  empt.  et  vend. ;  —  /.  11 ,  §  1 7,  Z>.  </e  act.  empt,  et  vend. 
K  Z,.  11,  ^  1,  D.  de  act.  empt.  et  vend.;  —  d.  I.  11,  §  18. 
^  L.\,S  7,  D.  depacUi-^l.  27,  §  4,  D.  de  pact. 
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IX. 

379.   Warranties  regulated  by  Partiadar  Cnatoma.  —  If  beadn 

the  natural  warranty,  and  the  warranty  by  agreement,  there  is  uj 

particular  custom,  or  usage,  in  a  place,  which  prescribes  any  BOrt 

of  warranty,  the  seller  shall  be  bonnd  to  sach  wairan^.' 


380.  Damages  for  Eviction,  and  other  Troublet,  —  If  tbe  pv- 
chaser  loses  the  thing  by  eviction,  or  is  troubled  in  his  possesuon, 
the  warranty  shall  have  its  eficct,'  pursuant  to  the  rules  ezpliinoi 
in  the  articles  which  follow. 

XL 

381.  Divers  Effects  of  the  Troublet  which  are  given  to  the  Sdkr. 
^ There  are  troubles  which  of  their  nature  dissolve  the  sale;  u 
when  the  proprietor  evicts  the  thing  from  the  purchaser."  OUm 
there  are  which  of  their  nature  may  dissolve  or  not  dissolve  lb 
sale,  according  to  the  circumstances.  Thus,  an  action  in  ri^ef 
a  mortgage  does  not  annul  the  sale,  if  either  the  seller  or  puichaM 
acquits  the  debt ;  but  if  the  estate  is  adjudged  to  the  creditors,  tks 
sale  is  dissolved.  And  in  all  these  cases,  whether  it  be  that  the 
sale  subsists  or  is  dissolved,  the  seller  is  answerable  for  the  danfr 
gea  according  to  the  effect  of  the  trouble." 

XII. 

382.  Restitution  of  the  Price,  with  Damages.  —  If  the  atk  ■ 
dissolved  by  an  eviction,  the  seller  is  bound  to  restore  the  ^aet, 
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f  the  purchaser  of  an  estate  in  lands  which  are  evicted  had  paid 
X  fine  of  alienation*' 

XIV. 

384.  ]^  the  Thing  is  diminished  ai  the  Time  of  the  Emction.  — 
[f,  on  the  contrary,  the  thing  sold  is  wasted  or  diminished,  whether 
)y  its  own  nature,  as  an  old  house,  or  by  a  casualty,  €ts  if  a  flood 
las  carried  away  a  part  of  an  estate ;  or  if,  the  thing  being  in  the 
lame  condition,  its  value  is  diminished  by  the  effect  of  time ;  in 
ill  these  cases,  and  others  of  the  like  nature,  where  the  thing  sold 
IS  worth  less  at  the  time  of  the  eviction  than  the  price  which  the 
buyer  pcdd  for  it ;  he  can  recover  against  the  seller  only  the  pres- 
ent value  of  the  thing,  such  as  it  is  at  the  time  of  the  eviction.^ 
Yot  it  is  only  in  this  present  value  that  the  buyer's  loss  doth  con- 
nst  And  as  the  diminution  which  preceded  the  eviction  regard- 
ed the  buyer,  he  ought  not  to  be  a  gainer  by  the  eviction. 

XV. 

385.  If  the  Thing  has  increased  in  Price.  —  But  if  the  thing  hap- 
p»i8  to  be  worth  more  at  the  time  of  the  eviction  than  it  was  at 
ttic  time  of  sale,  the  price  having  been  augmented  by  the  effect  of 
time,  the  seller  shall  be  bound  to  the  buyer  for  what  the  thing  is 
worth  at  the  time  of  the  eviction.  For  he  loses  in  effect  this 
value,  the  thing  being  evicted  from  him ;  and  his  condition  ought 
not  to  be  made  worse  by  this  event,  against  which  the  seller  is 
bound  to  warrant  him.' 

XVI. 

^S6.  If  the  Purchaser  has  made  Improvements,  —  If  the  thing 
sold  happens  to  be  improved  at  the  time  of  the  eviction,  by  the 
act  of  the  purchaser,  as  if  he  has  either  planted  or  built  on  an 
estate,  he  shall  be  indemnified  by  the  seller  as  to  what  the  estate 
would  have  been  worth,  at  the  time  of  the  eviction,  if  it  had  not 
heen  improved ;  and  he  will  moreover  recover  the  expenses  he  has 
^n  at  in  improving  it ;  and  he  cannot  be  turned  out  of  posses- 
sion,  till  he  is  reimbursed  the  said  expenses,  either  by  the  person 
who  evicts  the  estate,  for  he  ought  not  to  reap  the  profit  of  those 

f  L-  60.  D,  de  eukt. 

^  L  70,  D.  de  evict. ;  —  I.  66,  in  f.  D.  eod. ;  —  /.  64,  eod. ;  —  /.  45,  D.  de  act.  empt.  et  vend. 
L  66,  inf.  D.  de  evict.    See  the  preceding  article,  where  this  law  is  quoted.    L.  45, 

20* 
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improTements ;  or  by  the  seller,  who  is  bound  to  warrant  him 
against  the  eviction.  And  he  ahall  have  his  action  both  agiiiHt 
the  one  and  the  other.* 

XVIL 
387.  The  Regard  which  is  to  be  had  to  the  FnuU  wkUk  Asm 
been  reaped,  in  order  to  make  an  Estimate  of  the  ImprooemetiU,— 
In  making  an  estimate  of  the  charges  laid  out  by  the  pnTchaser  of 
an  estate  on  improvements,  as  if  he  has  made  a  plantation  in  it, 
we  most  balance  the  charges  laid  out  with  the  fruits  arising  baa 
the  improvements,  and  which  have  increased  the  rent  of  the  ectate 
So  that  if  the  fruits  which  the  purchaser  has  reaped  from  the  inw 
provements  acquit  the  principal  sum  and  interest  of  the  moncfi 
laid  out  on  them,  there  will  be  no  reimbursement  dae ;  it  bong 
enough  for  the  buyer  that  he  loses  nothing.  And  if  the  frniti 
come  short  of  the  charges  laid  oat  on  the  improvements,  the  jn^ 
chaser  will  recover  the  remainder  of  the  money  he  has  laid  oat, 
both  principal  and  interest  ;*  for  he  ought  to  lose  nothing.  But  if 
the  fruits  which  the  purchaser  has  reaped  from  the  improvemenb 
exceed  the  charges  he  has  been  at,  he  shall  have  the  advantage  of 


XVIIL 

388.  The  CHrcumstances  oblige  us  to  regulate  differentlg  the  D^ 
cutties  relating  to  the  hnprovemenls.  —  If  the  charges  laid  out  npoe 
the  improvements  are  less  than  their  value,  the  purchaser  who  it 
evicted  will  recover  only  the  charges  he  has  laid  out.    And  if,  oo  the 
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recover  no  more  than  the  real  value  of  the  improvements.  But, 
according  to  the  circumstances,  it  will  be  prudent  in  the  judge  not 
to  deprive  the  buyer  of  reasonable  charges,  such  as  the  master  of 
the  thing  might  and  ought  to  have  laid  out ;  and  likewise  not  to 
overburden  the  seller,  or  the  person  who  evicts.  And  it  is  neces- 
sary to  regulate  these  matters  according  as  the  nature  of  the  ex- 
penses may  require,  or  the  quality  of  the  persons,  the  necessity  or 
usefulness  of  the  improvements,  and  whatever  else  may  be  fit  to 
be  considered  in  the  state  of  the  things.^ 

XIX. 

389.  If  ike  Seller  has  sold  the  Goods  of  another  Person^  knowing' 
them  to  be  stich.  —  If,  in  the  cases  of  the  preceding  article,  the 
seller  had  sold  that  which  belonged  to  another  person,  knowing  it 
to  be  so,  he  would  be  bound  to  refund,  without  any  distinction,  all 
the  charges  laid  out  by  the  purchaser.^ 

XX. 

390.  ^  who  is  bound  to  warrant  cannot  evict.  —  The  persons 
who  are  obliged  in  warranty  to  the  buyer  cannot  disturb  him  in 
his  possession,  whatever  right  they  may  have  to  the  thing  sold. 
Thus,  the  heir  of  the  seller,  being  in  his  own  right  proprietor  of 
the  thing  sold,  cannot  evict  it  from  the  buyer,  whom  he  is  obliged, 
by  hb  quality  of  heir,  to  warrant  in  his  possession.y 

XXL 

391.  If  the  Purchaser  who  is  molested  does  not  give  Notice  of  it^ 

or  does  any  other  Prejudice  to  the  Condition  of  his  Warrantor,  —  If 

the  purchaser  who  is  molested  suffers  himself  to  be  condemned  by 

default ;  if  he  defends  himself  ill ;  if  he  does  not  give  notice  to  the 

seller  of  the  action  that  is  brought  against  him ;  if  he  consents  to 

a  reference,  or  transaction,  without  the  seller's  knowledge ;  or  if  he 

in  any  other  manner  prejudices  the  condition  of  his  warrantor,  he 

cannot  demand  warranty  against  an  eviction,  which  he  has  nobody 

to  blame  for  but  himself." 


■  L.  38,  D.  de  rei  vind. ;  —  I.  25,  inf.  D.  de  pign.  act.    See  the  nineteenth  article  of  the 
third  section  of  Mortgages. 
'  L.  45,  \  Ijin/.  D.  de  act.  empt.  et  vend. 

y  L.  I,  D.de  except,  rei  vend. ;  —  </./.§  1 ;  —  /.  14,  C.  de  rei  vind. 
*  L.  55,  D.  de  evict. ;  —  /.  53,  §  1,  eod. ; — I.  56,  §  1,  eod. ;  —  v.  L  63,  eod. 
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XXIL 

393.  7%e  Btigfer  is  onfy  bound  to  give  Notice  to  the  Seller  tfAt 
Disturbance  that  is  given  him,  —  After  that  the  ba^er  b&s  intinuted 
to  the  seller  the  action  that  is  brought  agaiast  him,  he  is  mt 
boiind  either  to  defend  it,  or  to  appeal  if  he  is  condemned.  And 
whether  he  defends  it  or  not,  the  seller  will  remain  botmd  to  to> 
rant  him  against  the  event.* 

XXIIL 

393.  Warranty  may  be  demanded  before  the  Purchaser  is  molested. 
— '  If  the  purchaser  discovers  that  the  seller  has  sold  him  that  vioeh 
belongs  to  another  person,  and  which  the  seller  knew  to  be  soA, 
he  may  bring  his  action  against  the  seller,  although  be  be  not  u 
yet  disturbed  in  his  possession,  to  oblige  him  to  remove  the  difr 
ger  of  the  eviction ;  and  to  recover  the  damages  which  be  mij 
suffer  by  such  a  sale.'' 

XXIV. 

394.  Warranty  of  Law  in  the  Sale  of  Rights.  —  Ab  in  the  Mki 
of  movables  and  immovables,  natural  warranty  obliges  the  sdla 
to  deliver  and  warrant  a  thing  which  is  in  being;  so  likewiMiP 
the  sales  or  conveyances  of  rights,  such  as  a  debt,  an  action,  IB 
inheritance,  natural  warranty  obliges  the  transferrer  to  faBnefei  a 
right  which  subsists,  a  debt  which  is  due,  an  inheritance  vhid 
has  fallen,  an  action  which  may  be  prosecuted.  And  if  the  tnn^ 
ferrer  had  not  the  right  which  he  sells  and  transfers,  the  sale  wooU 

uU  ;  and  he  would  bi;  bound  to  restore  the  price,  and  to  nut* 
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he  be  expressly  obliged  to  it  by  covenant^  Bat  if  he  had  ah'eady 
received  any  profit  from  any  thing  belonging  to  the  inheritance,  he 
ought  to  restore  it  to  the  person  to  whom  he  sells  the  inheritance, 
as  being  included  in  the  sale,  unless  he  has  expressly  reserved  it* 

XXVL 

396.  TForranfy  m  the  Sale  of  a  Debt  —  He  who  sells  and  trans- 
fers a  debt  ought  only  to  warrant  that  what  he  transfers  is  really 
and  truly  due  to  him.  And  he  is  not  to  warrant  the  debtor  to 
be  solvent,  unless  he  is  obliged  to  it  by  the  conveyance  he  has 
made  to  him  of  the  debt'    For  it  is  only  a  right  which  he  seUs. 


SECTION    XI. 
of  redhibition  and  abatement  of  the  price. 

Art.  L 

397.  DefifiiHon  of  Redhibition,  —  By  redhibition  is  meant  the 
dissolution  of  the  sale,  because  of  some  fault  or  defect  in  the  thing 
sold,  which  is  such  that  it  is  sufficient  to  oblige  the  seller  to  take 
back  the  thing  and  to  annul  the  sale.* 

XL 

398.  The  Seller  otiffht  to  declare  the  Defects  of  the  Thing  sold, — 
The  seller  is  obliged  to  declare  to  the  buyer  the  defects  of  the  thing 
sold,  which  are  known  to  him.**  And  if  he  has  not  done  it,  either 
the  sale  shall  be  annulled,  or  the  price  diminished,  according  to 
the  quality  of  the  defects ;  and  the  seller  shall  be  bound  to  make 
good  the  damages  of  the  buyer,  by  the  rules  which  follow. 

III. 

399.  Distinction  of  the  Defects  of  the  Things  sold.  —  Since  it  is 
not  possible  to  restrain  all  the  perfidious  dealings  of  sellers,  and 
that  the  inconveniences  would  be  too  great  to  dissolve  or  caU  in 

L.%D.de  hared.  vel  act.  vend. ;  ~ I.  1,  C.  de  evict. ;  —  I.  14,  in  f.  etl.lS^D.  de  haered. 
^oa.vend.;^l.  2,  ^  9,  eod. 
'  L-2,S\,  €od. 

L.  4,  D.  de  hared.  vd  act.  vend. ; — /.  74,  in  f.  D.  de  evict. 

^'  21,  D.  de  cedil.  ed.;  —  /.  1,  §  1,  in  Jine^  eod. 
^L.\,^  1,  D.  de  cBdil.  ed. 


THE   CIVIL   LAW. 


{past  ua 


question  sales,  for  all  manner  of  defects  in  the  things  sold ;  we  con* 
sider,  therefore,  only  tliose  defects  which  render  the  things  alto- 
gether unfit  for  the  ase  for  which  they  are  bought  and  sold,  or 
which  diminish  that  use  in  such  a  manner,  or  render  it  so  incoa- 
venient,  that,  if  they  had  been  known  to  the  buyer,  he  would  have 
either  not  bought  them  at  all,  or  at  least  not  given  so  great  t 
price  for  them.  Thus,  for  example,  a  beam  that  is  rotten  is  unfit 
for  the  use  for  which  it  is  designed.  Thus,  a  broken-winded  hone 
does  less  service,  and  it  is  too  troublesome  to  make  use  of  hiiiL 
And  these  defects  are  sufficient  to  dissolve  a  sale.  But  if  a  hone 
is  only  dull  in  answering  the  spur,  this  defect  will  make  no  maa- 
ner  of  change.  And  in  general,  It  depends  on  the  cnstom  of  the 
place,  if  there  is  any  such,  touching  this  matter ;  or  on  the  pn- 
dence  of  the  judge,  to  discern  by  the  quality  of  the  defects  whetha 
the  sale  ought  to  be  dissolved,  or  the  price  lessened,  or  wheths 
any  regard  at  all  ought  to  be  had  to  the  defect' 

IV. 
400.  Redhibition  of  Immovables.  —  In  the  sales  of  inunonUa 
there  may  be  ground  for  redhibition,  or  abatement  of  the  pricey  ii 
there  are  any  defects  which  give  occasion  to  it.  Thus,  the  pn- 
chaser  of  a  field  may  get  the  sale  dissolved,  if  there  arise  oat  rf 
that  ground  malignant  vapors,  which  render  the  use  of  it  dang^ 
ous.  Thus,  for  a  service  which  did  not  appear,  and  which  tbe 
seller  did  not  declare,  the  purchaser  may  procure  an  abatement  of 
the  price,'  and  even  a  dissolution  of  the  sale,  if  the  serrioB  ia  w 
very  burdensome  as  to  give  occasion  for  it: 
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seller  onght  not  to  reap  the  advantage  of  an  apparent  value,  which 
the  thing  sold  seemed  to  have,  and  yet  had  it  not 

VL 

402.  DamagtSj  if  the  Seller  is  ignorant  of  the  Defects.  —  In  the 
same  case,  where  the  defects  of  the  thing  sold  were  unknown  to 
the  seller,  he  shall  be  bound,  not  only  to  take  back  the  thing,  or 
to  abate  the  price,  but  likewise  to  indemnify  the  buyer  as  to  the 
chaises  which  the  sale  has  put  him  to ;  such  as  expenses  for  car- 
riages, the  duties  for  entry,  or  others  of  the  like  nature.' 

VIL 

403.  Damages^  if  the  Seller  knows  the  Defects.  —  If  the  seller 
knew  the  defects  of  the  thing  sold,  he  shall  be  bound,  not  only  in 
damages  according  to  the  foregoing  rule,  but  he  will  further  be 
accountable  for  the  consequences  which  the  defect  of  the  thing 
may  have  occasioned.     Thus,  he  who  had  sold  a  flock  of  sheep, 
which  he  knew  to  be  infected  with  a  contagious  distemper,  without 
declaring  it,  would  be  bound  to  make  up  the  loss  of  the  other 
sheep  belonging  to  the  buyer  which  had  been  infected  with  this 
contagious  distemper.     And  it  would  be  the  same  thing,  if  the 
seller  was  obliged  to  know  the  defects  of  the  thing  sold,  although 
he  pretended  to  be  ignorant  of  them ;  as  if  an  architect  who  fur- 
nishes materials  for  a  building  had  made  use  of  such  as  were  not 
sound  and  in  good  condition,  he  would  be  accountable  for  the 
damage  that  should  ensue  thereupon.* 

VIII. 

404.  All  Things  restored  to  the  same  Condition  by  the  RedJiihi- 
<ion.— -If  the  defect  of  the  thing  sold  gives  occasion  to  the  redhi- 
hition  and  dissolution  of  the  sale,  the  seller  and  buyer  shall  be 
restored  to  the  same  condition  as  if  there  had  been  no  sale  at  all. 
The  seller  shall  restore  the  price,  with  the  interest  of  it,  and  shall 
reimburse  the  buyer  for  whatever  he  has  laid  out  for  the  preserva- 
tion of  the  thing  sold,  and  for  the  other  consequences  of  the  sale, 
according  to  the  foregoing  rules.  And  the  buyer  shall  restore  the 
thing  to  the  seller,  together  with  all  the  profit  which  he  has  reaped 

^^\S  1,  D.  de  cedil.  ed.  /  — Z.  23,  Shletl,  eod. ;  — /.  27,  eod.  /  —  cf.  /.  27,  in  fine.  See 
^  following  article. 

^  ^- 13,  b.  de  act.  empt.  et  vend. ;  —  I.  1,  C.  de  ctdd.  act.; —  I.  45,  D.  de  contr.  empt. ;  — 
'•  ^<  \  5.  D.  kc.    Sec  the  second  article  of  the  eighth  section  of  Hiring  and  Letting  to  Hire 
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from  it.  And,  in  a.  word,  all  things  shall  be  reuprocally  mtofcd 
on  both  sides  to  the  same  condition  they  were  in  befioR  the 
Bale.» 

IX 
405.  C^oHg-e  of  the  J%wg-  before  the  RedhibUiom.  —  m  the 
changes  which  happen  to  the  thing  sold,  after  the  sale,  and  be&ic 
the  redhibition,  whether  the  thing  perishea,  or  is  diminished,  witb- 
out  the  fault  of  the  buyer,  and  of  the  persons  for  whom  he  is  as- 
swerable,  aifcct  the  seller,  who  is  bonnd  to  take  back  the  thing; 
and  he  likewise  reaps  the  pro&t  of  the  changes  which  make  (he 
thing  better.' 

X. 

406.  If  the  Defects  are  evident,  or  declared  by  the  SeUer.^t 
the  defects  of  the  thing  sold  are  evident,  as  if  a  horse  has  his  ejn 
pnt  oat,  the  buyer  cannot  complain  of  these  sorts  of  defects,  wfai4 
being  visible,  he  could  not  be  ignorant  of;'  no  more  than  of  tho« 
defects  which  the  seller  told  him  of." 

XI. 

407.  If  the  Defects  may  be  kncwn  or  prestaned.  —  If  the  defidi 
of  the  thing  sold  are  such  as  the  buyer  might  have  easily  knoin. 
and  been  certain  of ;  as  if  a  field  is  subject  to  be  overflowed;  if  • 
house  is  old ;  if  the  beams  of  it  are  rotten  ;  if  it  is  ill  built ;  ths 
bayer  cannot  complain  of  these  sorts  of  defects,  cor  of  othen  d 
the  like  nature.     For  the  thing  ia  sold  to  him  such  as  he  see*  it* 
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Ika  dnniMtaaiei  ot  me  ooa»  t 

haa  ezpraBaed,  of  flie  knowledge      lich      m        or<        tto       e 
of  the  troth,  ocmtrary  to  what  I    has      id,  of  the  n     ner  t    i 

be  engaged  the  biqrer;  and,  alxr       Iritis  jrtoco         'if 

theaa  qnafilies  have  made  m  <       liti  it  t 

wovid  no*  fasfo  been  o(Midnded.    A  xxn  cli      n- 

rtanews  either  <fae  aale  ahali  be  t        It    ^  di  d; 

and  the  adler  shall  be  boond  in       nagi     if*       t  is  grot      fw  it 
Tfaui  for  eiaiB|dei  if  the  seller  of  i     e         has  it  to  be 

allndial,  and  has  sold  it  as  sach,  and  tl      <  »pe      to  ba 

snlgect  to  m  qnibrenty  and  the  buyer  is  obligi     to       -  a  fine 
of  afienation;  the  sieller  shall  be  bound  to  f  i  v 

ehaaer  firom  theae  oharges,  and  the  other  ec       qn  cordi 

to  the  eiicomstanoes,  even  alUion^  he  had  been  igno     it     %t 

were  subjeet  to  this  qnitrent    But  if  the  i  i    [y 

nee  of  those  expressions  whioh  are  nsnal        m 
pMiae  at  random  Iheir  goods  which  they  have  a  mi      to      1,     ) 
baycr,  who  ought  not  to  have  taken  his  measnres  i         ex     s> 
dons  of  that  kind,  cannot  procore  the  sale  to  be  c  ed     < 

•By  soch  pretext® 

xm. 

409.  Jbi  Ertaie  sM  such  or  ft  m.—-  If  an  estate  in  land  is  sold 
inch  as  it  is,  or  in  the  same  condition  as  the  seller  has  fairly  en- 
joyed it,  or  with  its  rights  and  conditions ;  these  expressions,  and 
ottiers  of  the  like  nature,  are  no  hindrance  why  the  seller  should 
not  remain  obliged  to  warrant  the  lands  against  hidden  services, 
and  all  unknown  charges ;  such  as  a  ground-rent  to  which  the  land 
should  be  found  to  be  liable.^ 

XIV. 

41Q.  Defect  tn  Expression  by  the  Seller.  —  The  seller  is  obliged 
to  explain  clearly  and  distinctly  which  is  the  thing  that  is  sold,  in 
^at  it  consists,  its  qualities,  its  defects,  and  every  thing  that  may 
give  occasion  to  any  error,  or  mistake.     And  if  there  is  in  his 


*^l8,D.<fe  mdU.  ad;— /.  21,  44  1  H%D.de  act,  empt.et  vend.  ;^l  l9yeod,;^d.L 
l9,floi;^i/.  L  4  3;  —  /.  43,01x2.; — v.  1. 16,  D.  de  hcered.  velad.  vend. ;  —  /.  13,  4  S,  Z).  cb 
^ffL  See  the  twelfth  and  foarteenth  articles  of  the  third  section  of  QmenantM^  and 
tlie  second  article  of  the  third  section  of  the  Vice$  of  QwenatOs. 

'  ^tA.  4  mU.D.de  amir.  «mpL;^v.  I  69,  4  5,  Z).  de  €mct.;  —  l  61,  D.  de  otdil.  ed.   See 
*«Wloiniig  article. 
VOL  I.  21 
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words  any  ambiguity,  obscurity,  or  other  defect,  tbey  are  to  be  b- 

terpreted  against  him.^ 

XV. 
411.  Deceit  in  the  3%u^. —  He  who  has  sold  one  thing  fcr 
another;  an  old  tiling  for  a  new ;  a  \ese  qnantity  than  what  he 
mentioned ;  whether  he  was  ignorant  of  the  defect  or  consciom  <rf 
it,  is  bound  to  take  back  the  thing,  or  to  abate  of  the  price,  aod 
to  make  good  the  damages  which  the  buyer  shall  have  safleied' 

XVL 
413.  RedAibition  because  of  the  Defect  of  one  of  tMrng  2M^ 
which  sort  with  one  another,  —  If  of  several  things  which  nut* 
one  another,  snch  aa  the  pieces  of  a  suit  of  hangings,  horses  b^ 
longing  to  one  and  the  same  set,  and  other  things  of  the  like 
nature,  one  of  them  happens  to  have  the  defects  which  are  suffi- 
cient to  dissolve  the  sale,  it  shall  be  dissolved  for  the  whole.  Pa 
it  is  equally  the  interest  both  of  seller  and  buyer  not  to  tumufcl 
these  kindtt  of  things.* 

XVIL 
413.  RedhibUion  does  not  lake  Place  in  Sales  lohidt  are  wak 
by  Order  of  Court. —  Redhibition  and  diminution  of  the  price,  ll^ 
cause  of  the  defects  of  the  thing  sold,  do  not  take  place  in  pnfafc 
sales,  which  are  made  by  a  decree  of  a  court  of  justice.  Fot  !■ 
these  sales  it  is  not  the  proprietor  who  sells,  but  it  is  the  aotbcrity 
of  justice,  which  is  in  the  place  of  the  seller,  and  whicdi  i 


OF   OTHER    CAUSES   OP   THE   DISSOLUTION   OF   SALES. 

••  Divers  Causes  of  the  Dissolution  of  Sales.  —  Sales  may  be 
ved  for  several  causes ;  —  by  the  sellers  failing  to  deliver  the 
sold;  —  by  the  buyer's  failing  to  pay  the  price;  — on  ao- 
of  the  defects  of  the  thing  sold ;  —  on  account  of  the  low- 
>f  the  price; — because  of  eviction;  —  because  of  the  event 
x>ndition ;  —  by  the  revocation  which  the  creditors  of  sellers 
of  sales  made  to  defraud  their  creditors ;  —  by  the  power  of 
iption  vested  in  the  heir  of  line,  which  dissolves  the  sale  with 
d;  to  the  buyer,  and  transfers  it  to  the  lineal  heir,  who  is  sub- 
5d  in  the  place  of  the  buyer ;  —  by  the  power  of  redemption 
.  lords  have  in  regard  to  their  feudal  lands,  and  others ;  —  by 
rer  of  redemption  stipulated  by  covenant;  —  by  virtue  of  a 
donal  agreement  to  dissolve  the  sale  in  case  of  a  certain 
; — by  reason  of  the  non-performance  of  some  of  the  cove- 
stipulated  in  the  sale ;  —  by  the  mutual  consent  of  seller 
myer ;  —  by  reason  of  fraud,  force,  error,  and  the  other 
is  of  restitution,  rescission,  or  nullity. 

».  Of  all  these  causes,  the  first  six,  and  the  last,  which  is  that 
llity,  have  been  explained  under  this  title.  The  revocation  of 
made  to  defraud  creditors  comes  under  the  title  of  That  which 
\e  to  defraud  Creditors,  The  power  of  redemption  vested  in 
A  of  line,  and  that  which  attends  feudal  lands,  do  not  come 
riy  within  the  design  of  this  work ;  for  they  are  peculiar  to 
lutoms,  and  the  power  of  redemption  belonging  to  the  heirs 
le  is  abolished  by  the  Roman  law ;  *  rescissions  and  restitu- 
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sale  in  case  of  a  certain  event,  the  noa-performance  of  the  core* 
nants,  and  the  consent  of  buyer  and  selleT.  But  we  must,  io  the 
first  place,  explain  some  rules  that  are  common  to  all  the  wmji  cf 
dissolving  sales. 

Rules  Cohhon  to  the  Di  a  solution  of  Sales. 

Art.  1 

417.  Difference  between  the  NuUUy  and  Distolution  of  a  8ak.— 
There  is  this  difference  between  the  dissolution  and  nuUi^  of  ■ 
sale,  that  the  nullity  makes  it  to  have  been  no  sale  from  the  b^io- 
ning;*  and  the  dissolution  makes  the  sale  to  cease  whidi  bi! 
been  accompUshed;  but  does  not  make  it  never  to  have  ben, 
even  although  it  should  be  dissolved  by  the  will  of  the  kUci  and 
buyer.'' 

II 

418.  The  Possessor  carniot  be  turned  out  of  Pos$e$no»,  M  If 
the  Authority  of  Justice.  —  Whatever  be  the  cause  of  the  dinob- 
tion  of  a  sale,  if  it  is  controverted,  and  the  buyer,  or  any  other 
person  havmg  his  right,  is  in  possession,  the  seller  cannot  Idt 
back  the  thing  sold  but  by  the  authority  of  justice." 

III. 

419.  Damans,  if  there  is  Ground  for  amy.  —  If  the  Mb  h 
vacated  by  the  act  of  one  or  the  other  of  the  portieA,  who  k» 
been  the  occasion  of  some  damage,  he  shall  be  bound  to  make  H 


^ 
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|.  V. 

'  421.  77te  S€ller  is  reinstated  in  his  Rig-ht.  ~  When  the  taie  it 
umulJed,  the  seller  takes  back  that  which  he  has  sold,  vitboot 
any  of  the  charges  which  the  buyer  may  have  hmdeiied  it  with ; 
becaase  the  seller  is  reinstated  in  bia  right,  as  if  ba  faad  never  been 
Crested  of  it' 

Or  TBB  Power  of  Redsmptior  at  Gotbhaht. 

VL 
■'    422.  Power  of  Redemption  bp  CbvfMNlt— The  power  of  p» 

dcioptioQ  by  covenant  is  a  paction,  by  which  it  is  agreed  that  the 
seller  sliall  have  the  liberty  to  take  buck  the  thing  Hold,  he  reet(»- 
iug  the  price  to  the  buyer,  or  so  much  of  it  as  has  been  paid^ 

VU 

423.  A  Sale  with  the  Power  of  Redev^tioH  impUet  a  OattdUiaik 
—  A  sale  with  the  power  of  redemptioa  implies  a  condition,  that 
the  sale  shall  be  void,  if  the  seller  bays  the  thing  back  again.^ 
And  when  he  does  so,  he  enters  again  into  his  liglit  by  virtae  of 
that  condition.  Thus,  he  taJies  back  the  thing  fiee  bam  the 
eharges  to  which  the  buyer  may  have  sabjected  it 

VIII. 

424.  l^e  Piywer  of  Redemption  granted  some  Time   after  the 

'  L.tO,D.ile  ad.  ed.  This  mle  ta  nnderaCood  onlf  of  die  chargM  to  wUch  the  bnyer 
bd  nbjected  tbe  thing  by  his  own  proper  deed  i  na  if  he  bad  sabjected  the  luida  he  had 
toigfai  m  ■  qoitrent,  u>  a  lerrict^,  or  if  he  bad  monj;ai^  them  to  his  crcditora ;  aod  it  doe« 
Mrancent  the  fine  of  alienation  vhich  belongs  lo  ihe  lord  of  the  manor  on  acconnC  of 
^Nle.  For  Ihia  charge  of  pnying  the  (Jce  of  alicTiatioD  was  a  conaeqnenca  of  Ihe  cou- 
tnciinhich  wa«  ai  mnch  the  act  cf  the  aeller  ait  of  the  bofer.  So  that  tbe  eatate  which 
ni  aoU  remaios  bardened  with  it,  if  the  bnvcr  did  not  pay  it  Bat  if  the  rale  was  an- 
nlU  IbT  ■  caoK  which  proceeded  eoIcI;  from  rhe  act  of  the  leller,  as  if  his  creditor! 
■U^cnthe  lands  which  were  sold,  it  ia  just  in  ihii  case  that  the  bayerbe  indemni- 
Mbjiba  seller  as  to  the  fine  of  Btienatian  wht<')i  lie  bos  paid.  Then  are  even  some 
*MMi  wUdi  give  him  the  (ine  of  alienation  in  ilie  case  of  estalsi  sold  by  ■  decree  of 
h  (Mn,  leaTiiig  the  lord  at  liberty  to  lake  the  saiEie,  he  lestoiing  to  the  purchaser  the 
•I*!  bit  of  alienation  he  hod  received  of  him. 

8"  Dpon  lUs  article  the  fonrteenth  and  fifteenth  articlea  which  follow.  See  the  second 
*<ide  of  the  first  seetioii,  and  the  tenth  article  of  the  second  section,  with  the  leiaa^ 
Mcthmon. 

'itCA  paa.ba.onfi.  el  amd.eompt.j—n,  mdtmi  —  l  13,  D.  (ic pnasc.  i«t«.; 
~!- 1.  C  qumJo  dor.  turn  at  op. 

*  L7,C.iUpaeLiM.tmfl.HBaid.aomp.!'—la,iad. 


346 


THE    CIVIL    LAW. 


[part  I.  BOOK  L 


Chntracl  is  past.  —  IF  the  power  of  redemption  was  granted  only 
itl'ter  the  contmet  of  sale  was  finiished,  it  will  be  of  no  manner  of 
prejudice  to  the  charges  and  mortgages  to  which  the  bnyn  nuj 
have  subjected  the  thing  after  the  contract  was  past,  and  before  he 
granted  the  power  of  redemption.' 

IX 

43d.  TTie  Cottiinuance  of  the  Power  of  Redemptitm.  —  The 
power  of  redemption  may  be  granted,  cither  indefinitely,  with- 
out marking  the  time  within  which  the  seller  may  redeem,  <r 
fixing  a  certain  time,  after  which  this  power  of  redemption  abill 
cease.'  If  the  power  is  granted  indefinitely,  it  lasts  as  long  u  tk 
time  limited  for  prescription.'"  If  it  is  restrained  to  a  certain  tiint^ 
the  seller  is  not  immediately  excluded  when  the  time  expires ;  bnt 
a  delay  is  granted  to  him  in  the  same  manner  as  to  the  bnjtr, 
when  the  sale  ought  to  be  dissolved  for  want  of  payment  attbc 
term" 

X. 

426.  The  Fniits  after  an  Offer  made  to  redeem.  —  The  selhrtt 
ercising  Ms  power  of  redemption  of  lands  which  he  had  wU,  Ac 
purchaser  ought  to  restore  to  him  the  fruits  from  the  day  Uut  b 
made  Ma  demand,  with  a  tender  of  the  price  in  due  form.' 

Of  the  Conditional  Agkeembnt  to  Dissolve  thb  Sale,  in 

OF  Non-performance. 
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in  case  of  the  non-perfonnaiice  of , the  other  covenant  that  is  pw* 
of  the  contract  of  sale ;  as  if  it  is  said,  that,  if  a  hotiae  whidl  ia 
eold,  and  declared  to  be  &ee  from  a  service,  shall  appear  to  be 
subject  to  it,  the  seller  shall  be  bound  to  take  it  back  again. 

XII. 
438.  Effect  of  these  conditional  Dissolutwns.  —  The  clausei  for 
dissolving  the  sale,  in  case  of  non-payment  at  the  time  appdnted, 
or  of  non-performance  of  any  other  article  of  the  contract,  have 
not  the  effect  immediately  to  dissolve  the  sale,  upon  ijie  failnre  of 
performance;  but  a  delay  is  granted  for  fulfrUiiig  what  has  been 
proniieed,  unless  the  thing  cannot  admit  of  a  delay;  as  if  the 
seller  fails  to  deliver  the  goods  which  he  promised  to  have  mady 
against  the  day  of  an  embaikation.'' 


} 


XIII. 


429.  J^e  Sale  vacated,  aJthough  there  be  no  Clause  of  DissoluluM. 
—  Although  there  be  no  clause  of  dissolution  for  non-payment  at 
Ae  set  time,  or  non -performance  of  any  other  artide  of  the  con- 
tract, yet  the  sale  shall  nevertheless  be  dissolved,  if  the  failoie  of 
payment  and  the  non-performance  give  occasion  for  it,  aftci  the 
Relays,  according  to  the  circumstances.'     For  the  parties  do  not 

intend  that  the  contract  sbonld  subsist,  unless  each  of  them  per- 

(rams  his  engagement." 

Of  the   DisaoLtrriON  of  the  Sale  by  the    Mutual  Consent 
OP  tbe  Seller  and  Buyer. 

xiv. 

430,  Dissolution  of  the  Sale  by  Consent  before  Performtmee  of 
irticfej.— If  the  seller  and  buyer  dissolve  the  sale,  before  the 
thing  sold  has  been  delivered  and  the  price  paid,  the  sale  not 
fceing  as  yet  consummated,  and  all  things  being  entire,  both 
parties  are  discharged  from  their  engagements ;  and  are  by  mutual 
BOMeat  restored  to  the  same  state  as  if  there  had  been  no  sale.' 

*  3m  dia  tdgbll  Hticla  of  the  third  eeclioD,  and  the  tilneteenth  article  r>(  the  wcond 

'  Sn  the  lerotid  sad  foanh  >rtk1c9  of  the  third  bccUdii  of  Covemnli.    L.  6,  C.  dt  pad. 
■*'M|N.  ((  vad.  cnmpct. 
'  Bae  die  fifth  mnicle  of  the  6nl  Ecction  of  Gnttumu. 
'^^Adowe.  am/.;— i  tit.  bat.  quibiu  ireda  laliiOiT  Mig  •,—l&'i,D.dtfaa.;-~ 
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431.  Dissolution  of  the  Sale  by  Consent,  afttr  Petformamce  of 
Articles.  —  If^  the  sale  being  consummated,  the  price  paid,  tlx 
thing  delivered,  and  the  buyer  in  poBseaalon,  the  seller  and  buys 
agree  afterwards  to  dissolve  the  contract,  without  any  other  caiue 
than  their  bore  will ;  it  is  not  bo  much  a  dissolutioii  of  this  uki 
us  a  second  sale  which  the  buyer  makes  to  the  penoD  who  bad 
sold  the  thing  to  him.  Thus,  this  first  seller  does  not  take  back  ■ 
thing  that  is  his  own,  since  his  sale  of  it  had  divested  him  of  bii 
right  to  it;  but  he  buys,  in  effect,  the  thing  belonging  to  anotlNT 
person ;  and  it  goes  to  him  burdened  with  the  charges  and  nutt 
gagCB  to  which  the  person  who  bought  the  thing  of  him,  ud 
sells  it  back  to  him  again,  may  have  subjected  it  in  the  meu 
while." 


SECTION  XIII 


OF    SOME    MATTERS    WHICH    HAVE     RELATION   TO   TBB     COMTXACT  Of 
SALE. 


Op  Forced  Bales. 

432.   Cavses  nf  Forced  Sales.  —  It  happens  very  often  that  ttunp 

which  belong  to  particular  persons  arc  found  to  be  necessary  foi 

some  public  use ;  and  if  in  these  cases  they  refuse  to  s^  theak 

they  are  forced  to  it  by  the  authority  of  justice,     ~ 
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all  things  being  made  for  the  use  of  the  society,  before  any  thing 
passes  to  the  use  of  particular  persons,  they  possess  them  only 
i^K>n  this  condition,  tiiat  their  private  interest  shall  give  way  to 
the  public  interest,  in  the  necessities  which  may  require  it.  Thus, 
a  private  man  is  bound  to  sell  his  lands,  at  tenements,  if  they  be 
found  necessary  for  some  public  work.  And  there  are  also  other 
causes  for  which  the  public  justice  obliges  persons  to  sell  their 
possessions,  and  that  even  for  the  interest  of  private  persons,  as  in 
the  case  of  the  fourth  article  of  this  section.  We  may  observe  in 
the  Roman  law,  concerning  the  subject  of  fcnrced  sales,  some  sin- 
gular cases  where  the  proprietors  were  forced  to  sell.  Thus,  by  a 
constitution  of  the  Emperor  Antoninus,  masters  who  used  their 
slaves  ill  were  obliged  to  sell  them.*  Thus,  when  one  of  several 
masters  of  a  slave,  who  belonged  in  common  to  many,  was  willing 
to  give  him  his  liberty,  the  other  masters  were  forced  to  sell  him 
their  portions.*  Thus,  when  a  thing  belonged  in  common  to  the 
exchequer  and  to  private  persons,  the  exchequer  might  of  itself 
sell  the  whole  thing,  although  the  share  it  had  in  it  were  never  so 
small,  and  the  other  proprietors  were  obliged  to  part  with  their 
shares  to  the  purchaser,  for  their  proportionable  part  of  the  price 
agreed  on.® 

Art.  I. 

433.  Farced  Sales.  —  Forced  sales  are  those  to  which  persons 
are  compelled  by  authority  of  justice,  for  the  public  good,  or  some 
other  just  cause.* 

11. 

434.  A  Forced  Sale  for  the  Public  Good.  —  If  a  house,  or  other 
tenement,  appears  to  be  necessary  for  a  public  use ;  such  as  the 
building  of  a  parish  church  or  enlarging  it,  to  make  a  church- 
yard, for  making  a  street  or  enlarging  it,  for  making  any  fortifica- 
tion or  other  work  for  the  public  eonveniency ;  the  proprietor  is 
compelled  by  public  authority  to  sell  the  said  house,  or  tenement, 
at  a  reasonable  price.* 

■  F".  4  2,  Inst,  de  his  qui  sui  vd  al.jur.  sunt. 

^  L.  l^  ^  I,  C.  de  comm.  serv.  man. ; —  /.  16,  D.  de  sen.  Silan. 
L.  un.  C.  de  vend.  rer.Jisc.  cum  priu.  comm. ;  —  /.  2,  C  de  com.  rer.  alien, 

■  Sec  the  following  articles. 

*•  This  vi  a  consequence  of  what  has  been  remarked  in  the  beginning  of  this  section. 
V.l.  11,  D.  de  evict,  in  rerbo^  Possessiones  ex  praiccpto  principali  distractas.  Ordinance 
of  Philip  the  Fair^  of  the  year  1303. 

ike  an  example  of  the  use  of  a  ground  belonging  to  a  private  man,  for  the  public  con- 


SSO  THE    CIVIL    LAW.  [PABT  I.  BOOK  L . 

nt 

435.  Sale  of  Provisions.  —  In  the  case  of  a  public  necesBty, 
and  at  a  time  when  there  is  a  great  scarcity  of  com,  such  penoa 
as  have  great  plenty  of  it  by  them  are  compelled  to  sell  it  at  i 
reasonable  price."  And  the  civil  policy  obliges  butcherB  aod  bakn 
to  sell  their  goods  likewise  at  a  reasonable  rate.' 

IV. 

436.  A  Forced  Sale  for  a  Particular  Necessity.  —  If  the  sitoatwa 
of  two  fields  happen  to  be  such,  that  there  is  no  going  to  the  one 
without  passing  through  the  other,  the  proprietor  of  the  fidd 
through  which  it  is  necessary  to  pass  is  obliged  to  sell  this  k^ 
vice  in  the  place  which  will  be  the  least  inconvenient  fw  hint* 
For  it  is  not  reasonable  that  the  other  field  should  remain  alto- 
gether nselesa. 


437.  If  the  Person  who  might  be  compelled  eonsenU  to  the  8tk. 
—  If,  in  the  case  where  the  proprietor  of  a  field  may  be  forced  to 
sell  it,  he  consents  voluntarily  to  the  sale,  this  will  be  a  covenu^ 
of  which  the  conditions  will  be  such  as  the  parties  shall  have  rep 
ulated  them  by  common  consent  in  the  contract' 

VI. 

438.  y  he  refuses  to  selL  —  If  the  proprietor  refuses  to  sell,  anil 
suffers  himself  to  be  forced  to  it  by  a  court  of  justice,  the  sentenoc 
or  decree  which  shall  be  pronoimced  against  him  shall  be  in  tht 
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VII. 

439.  Effect  of  these  Kittds  of  Sales.  —  In  the  cases  where  the 
proprietor  ia  divested  of  his  land  or  tenement  for  some  public  use, 
tiG  cannot  be  obliged  to  any  warranty.  For,  besides  tJiat  he  is 
ilivested  of  it  against  his  will,  the  land  or  tenement  being  put  out 
of  commerce  by  this  change,  it  is  not  any  longer  subject  to  mort- 
gages, nor  to  evictions.  But  the  purchasers,  such  as  church- 
ivardens,  or  the  corporation  of  a  town,  remain  bound  to  the  lord 
of  the  manor,  for  the  righls  which  he  had  upon  the  said  lands ; 
Uid  they  are  to  indemnify  him  as  to  the  consequences  of  this 
change,  according  to  the  quality  of  his  rights,  and  the  customs  of 
the  places.  And  the  creditors  of  the  person  who  is  divested  of 
\ua  land,  or  tenement,  have  their  right  upon  the  pricc> 

VIIL 

440.  Fields  lying  near  to  the  Highway.  —  U  by  any  accident, 
such  as  a  Hood,  a  highway  is  taken  off,  or  rendered  impracticable, 
the  proprietors  of  the  adjacent  fields  are  bound  to  furnish  a  high- 
way, but  without  having  power  to  sell  what  they  lose  by  that 
means.*  For  it  is  a  casualty  which  turns  their  fields,  or  a  part  of 
Diem,  into  a  highway ;  and  this  situation  of  their  lands  engaged 
them  to  soffer  this  event. 

Of  Sales  by  Decree  of  a  Court  of  Justice. 

IX 

441.  I^streues  and  Sales  by  Decree  of  a  Court  of  Justice.  — 
Cnditors  have  a  right  to  demand  that  the  goods  of  their  debtors 
be  exposed  to  sale ;  and  these  sorts  of  sales  are  forced,  and  are 
mtde  by  a  decree  of  a  court  of  justice.' 

Op  Sale  bt  Cant  or  Auction. 
X. 

442.  Saie  by  Cant  or  Aiiction. —  When  a  thing,  which  cannot 

Itoe  m  likeiriie  neoMisiy  conMqnenca  of  thae  kindi  of  talea. 
'  L-U,  nf.  D.gtitiiiaibit.ten.aniilt.    This  rule  u  to  be  nndentood  of  in  uident  high. 
"J.   BbI  if  fiw  the  public  ixmvetueaej  a  way  w«ie  changed,  to  ntke  it  ihorter,  or  to 
Mit  ■  «aj  altogether  new,  it  would  be  Dccesearj  to  iDdemniJj  the  particnlar  penont  fbr 
AiikBe  of  Aea  groondi  that  goea  to  the  tneking  of  thia  new  wa;. 
'  8n  dw  nlDlh  article  of  the  third  lectiail  of  ifortgaga. 
IdsBMtnMrteainloapanicnUrdifcaMioQefthiiiiiatteiaf  iakebTdecieei  which 


J 
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be  divided  without  great  difficulty,  such  as  a  house,  or  which  can- 
not be  divided  at  all,  such  as  a  judicial  office,  belongs  in  common 
to  several  persons,  and  they  either  cannot,  or  will  not,  agree 
among  themselves  about  it;  they  Bell  it,  in  <mla  to  divide  the 
price  of  it  among  them ;  and  they  give  it  to  tiie  highest  bidder, 
either  among  themselves,  or  strangers,  whom  they  admit  to  bid 
for  it     And  this  way  of  sale  is  called  cant,  or  anction." 

Of  Vamjaiion. 
XL 
443.  VabuUion.  — It  often  happens  that,  many  things  haviig 
been  sold  by  the  lump  together,  for  one  Bum,  without  diiitinguiib- 
ing  the  price  of  each,  it  becomes  necessary  afterwards  to  know 
the  price  of  each  particular ;  and  to  regulate  how  much  every  ow 
of  tiie  things  may  be  worth  npon  the  foot  of  the  price  that  wit 
given  for  tiie  whole.  And  this  way  of  making  an  estinwle  ii 
what  is  called  valuation.  Thus,  for  example,  if  one  of  Kvenl 
lands  that  were  sold  for  one  and  the  same  price  happens  to  be 
subject  to  a  fine  of  alienation,  it  is  by  a  valuation  that  this  fine  ii 
regulated.  And  it  would  be  the  same  thing,  if  it  were  oeceaMi; 
to  make  a  particular  estimate  of  a  portion  of  a  house,  or  otbv 
estate." 


yet  order  did  require  that  we  should  explaia  the  ralea  of  the  con- 
Umct  of  sail'  before  we  should  gay  any  thing  of  exchange,  for  the 
reasons  which  have  been  remarked  at  the  end  of  the  plan  of  the 
matters  treated  of  in  this  book.  Exchange  haa  been  the  first  com- 
merce which  nien  made  use  of  to  acquire  the  property  of  things ; 
the  one  party  giving  to  the  other  what  was  either  useless,  or  less 
necessary  to  himself,  that  he  might  get  from  the  other  a  thing 
which  he  stood  in  need  of." 

445.  Particular  Rules  of  Ihe  Roman  Late  as  to  Exchange.  — 
AJthongh  the  use  of  exchange  be  wholly  natural,  yet  this  contract 
bad,  in  the  Roman  law,  rules  which  seem  not  to  be  very  natural 
In  oar  practice.  For  exchange  was  considered  in  the  Roman  law 
as  a  contract  without  form,  which  was  placed  among  those  con- 
tracts which  have  no  particular  name ;  the  effect  of  wliich  was, 
that,  when  there  was  only  a  simple  contract  of  exchange,  without 
delivery  on  one  side  or  the  other,  it  produced  no  right  to  demand 
tie  execution  of  the  contract;"  and  when  delivery  was  made  only 
by  one  party,  he  who  had  made  it  had  no  right  to  demand  that 
which  the  other  party  was  bound  to  give  him  in  counterchange, 
and  he  coold  only  take  back  the  thing  which  he  had  given.*  But 
rince  it  is  natural,  and  agreeable  to  our  practice,  that  all  cove- 
nutta  should  be  performed,"  we  give  to  this  contract  its  entire 
perfection.  And  the  parties  who  have  bound  themselves  in  the 
conbtact  are  compelled  mutually  to  execute  it  in  the  same  man- 
ner aa  in  the  contract  of  sale ;  and  as  they  were  likewise  com- 
pelled in  the  Roman  law,  when  the  exchange  was  attended  with 
t  itipalation.' 

446.  TTie  Rales  of  Sales  serve  for  Exchange.  —  Ecceptum.  ■— ■  All 
^  matters  relating  to  exchange  being  almost  the  same  with  those 
belonging  to  the  contract  of  sale,  because  of  the  affinity  between 
these  two  contracts,  we  shall  repeat  nothing  here  of  what  haa  been 
■id  of  the  contract  of  sale ;  it  being  sufficient  to  advertise  the 
K*d(r,  that  we  may  apply  to  the  contract  of  exchange  all  the  rules 
tf  silea,  except  tiiose  which  have  no  relation  to  it ;  such  as  the 
nles  concerning  the  price ;  because  in  exchange  there  is  no  price. 
Tbna,  the  rules  touching  the  engagement  of  the  buyer  to  pay  the 

*  Ll,D.dt  cnA-.  o^ 

*  1. 1,  C.  dli  nr.  pm.  ;  —  L\,S%D.dtnr.  pom. 
'  £■  I,  t  Hft.  D.  (/■  Tv.p<rm.!—L  6, 1.  J,  C.  md. 
'H,D.  dtpaeL 

'  Ls,CAnr.pvm.i-l.aa,C.delTaM. 
VOL.  I.  22 
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price,  those  relating  to  the  power  of  redemption,  and  othen  of  the 
like  nature,  are  not  applicable  to  exchange.  Bat  the  rules  toodk 
ing  delivery,  those  concerning  warranty,  with  the  other  engag^ 
ments  of  the  seller,  those  relating  to  the  changes  of  the  thing 
Bold,  the  nulUtiea  of  sales,  eviction,  redhibition,  and  others  of  the 
same  kind,  are  rules  common  to  sales  and  to  exchanges.  So  thit 
it  will  suffice  to  set  down  here,  as  mles  peculiar  to  exchange, 
those  which  follow.^ 

Article  L 

447.  Defimtion  of  Exchange.  —  Exchange  is  a  covenant,  bf 
which  the  contractors  give  to  one  another  one  thing  for  anottai* 
whatever  it  be,  except  money ;  for  in  that  case  it  would  be  a  niitf 

IL 

448.  In  Excktatge,  both  the  one  and  the  other  hold  the  Hoee  «f 
Seller  and  Buyer,  —  In  the  contract  of  exchange,  the  conditioa  rf 
the  contractors  being  equal,  in  so  much  as  both  the  one  and  tk 
other  give  one  thing  for  another,  we  cannot  in  it  make  a  distiae> 
tion  of  a  seller  and  a  buyer,  no  more  than  of  a  price  and  a  nv- 
chandise."  But  both  one  and  the  other  hold  the  place  at  the  sum 
time,  both  of  seller  of  the  thing  which  he  gives,  and  of  bays  cf 
that  which  he  receives.'' 

III. 

449.  Eviction  in  Ezchamge.  —  If  he  who  has  taken  a  thing  ia 
exchange  is  evicted  of  it,  he  holds  the  place  of  buyer,  and  kM 
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TITLE   IV. 

07  HIBING,  AND  LETTING  TO   HIRE,  AND  OF  THE   SEVEBAL 

KINDS   OF  LEASES. 

451.  The  Matters  of  this  Title. —  This  title  contains  the  com- 
nerce  used  among  men,  for  communicating  to  one  another  the 
ase  of  things,  or  of  their  industry  and  labor,  for  a  certain  price, 
rhis  covenant  is  of  a  most  necessary  and  most  frequent  use.  For, 
nnce  it  is  not  possible  that  all  men  should  have  in  their  own 
property  all  the  things  which  they  stand  in  need  of,  nor  that  every 
one  should  do  that  himself  which  cannot  be  had  without  industry 
and  without  labor ;  and  that  it  would  not  be  just  that  the  use  of 
the  things  of  others,  or  of  their  industry  and  labor,  should  be 
always  gratuitous ;  it  has,  therefore,  been  found  necessary  to  make 
a  traffic  of  all  these  things.  Thus,  he  who  has  a  house  which  he 
does  not  inhabit  himself,  gives  the  use  of  it  to  another  for  a  cer- 
tain rent.  Thus,  people  hire  horses,  coaches,  hangings,  and  other 
movables.  Thus,  lands  are  farmed  out  to  tenants ;  or  laborers  are 
hired  to  till  them.  Thus,  people  make  a  traffic  of  their  industry 
and  their  labor,  either  by  the  great,  or  at  the  rate  of  so  much  a 
day,  or  by  other  bargains. 

452.  All  these  kinds  of  covenants  have  this  in  common,  that  in 

every  one  of  them  the  one  party  enjoys  the  thing  belonging  to 

another,  or  uses  his  labor  for  a  certain  price :  and  it  is  for  this 

reason  that,  in  the  Roman  law,  they  are  all  of  them  comprised 

under  the  names  of  letting  and  hiring :  letting  on  the  side  of  one 

of  the  parties,  who  is  called  the  lessor ;  and  hiring  on  the  side  of 

the  other  party,  who  is  called  the  lessee.     And  here  it  is  necessary 

to  remark,  that  whereas,  in  the  letting  of  things,  the  lessor  is  he 

who  gives  the  thing,  and  the  lessee  is  he  who  takes  it ;  in  the 

letting  of  labor,  the  lessor  is  he  who  gives  a  work  to  be  done,  and 

the  person  who  undertakes  the  work,  and  who  gives  his  labor  and 

industry,  is  called  the  undertaker. 

453.  It  is  to  these  several  sorts  of  covenants  that  we  give  the 
general  name  of  lease,  such  as  the  lease  of  a  house,  the  lease  of  a 
fami,  a  lease  of  work  to  be  done,  either  at  the  rate  of  so  much  for 
everj'  day's  work,  or  by  the  great ;  because  in  all  these  covenants 
the  one  party  gives  to  the  other,  either  a  thing  to  be  enjoyed,  or  a 
'  Work  to  be  done. 
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454.  AJthoQgh  the  name  of  letting  and  hiring  be  common  in 
the  Roman  law  to  oil  these  sorts  of  engagements,  and  we  liBTt 
comprehended  under  one  and  the  same  title,  and  withoat  di» 
tinction,  leases  of  houses,  and  movables,  and  faims,  as  also  tht 
undertaking  of  a  boilding,  or  any  other  work,  with  the  otbs 
covenants  of  this  kind ;  yet  we  have  thought  it  very  proper  to  di»- 
tingnish  between  the  letting  to  hire  a  honse,  a  hcffse,  or  any  odMr 
thing,  and  the  lease  of  a  farm,  and  the  undertaking  of  any  jint 
of  work  at  a  price  agreed  on.  For  these  matters  are  not  tmij 
distinguished  by  their  names,  but  they  have  likewise  some  diflb^ 
ences  in  their  nature,  and  in  their  roles.  And  became  they  h»« 
all  of  them  some  characters  and  some  rules  which  are  comm<n  to 
them  all,  we  shall  explain  in  the  first  section,  under  the  name  d 
letting  and  hiring  in  general,  those  characters  which  belong  to 
them  in  common ;  and  in  the  same  section,  and  the  two  toQawiag, 
we  shall  likewise  gather  together  many  of  those  common  nkt; 
and  in  the  following  sections  we  shall  explain  what  is  paitieilv 
in  the  leases  of  farms,  and  in  the  other  kiiids  of  leases. 

455.  All  these  matters  shall  be  contained  in  nine  aectioMi  to 
which  we  have  added  a  tenth,  which  treats  of  emphytetdkii 
leasee,  or  leases  for  perpetuity,  which  are  of  a  different  nataTB,uid 
have  different  rules,  from  the  usual  leaaea  of  farms,  by  which  Ibf 
enjoyment  of  the  lands  ia  granted  only  for  a  certain  time. 
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IL 

457.  Who  is  the  Lessor ^  cmd  who  the  Lessee.  —  He  who  gives  a 
ing  to  be  enjoyed  is  called  the  lessor^  and  the  same  name  is 
ven  to  him  who  gives  out  any  piece  of  work  to  be  done."  He 
ho  has  the  enjoyment  of  any  thing  by  hiring  it,  or  taking  a  lease 

*  ity  is  called  the  lessee;^  as  also  he  who  midertakes  the  doing 

*  any  work,<  who  is  likewise  called  undertaker.  But  in  the  let« 
Ag  out  of  labor  and  industry,  or  in  imdertaking  of  any  work 
r  the  great,  or  at  the  rate  of  so  much  a  day,  or  so  much  a  meas- 
"6,  the  workmen  or  undertakers  are  likewise  in  some  sense  to  be 
»oimted  lessors ;  for  they  let  out  and  give  their  labor  and  indus- 

HL 

458.  Letting"  and  Hiring  is  accomplished  by  the  bare  Consent.  — 
lus  contract  is  of  the  number  of  those  which  are  accomplished 
y  the  bare  consent,  in  the  same  manner  as  the  contract  of  sale ; 
nd  these  two  contracts  have  a  great  affinity  one  to  the  other,  and 
oiny  roles  which  are  common  to  both.' 

IV. 

459.  What  TTUngs  may  be  leU  —  We  may  let  to  hire  all  things 
^Mch  the  hirer  can  restore  back  to  the  letter,  after  he  has  enjoyed 
them.^    From  whence  it  follows,  that  we  cannot  let  to  hire,  no 

^L%,S  2,  D.  heat.;--!.  19,  f  2,  corf.  •  L.  22,  M,  ^-  loca^- ;— ^  86,  eod, 

^  L  8,  C.  de  locate,  8  L.  2,  C.  de  locato. 

^  L  22,  S  2,  D.  he. 

'  L.  I,  D.  local,  cond. ;  —  /.  2,  D.  eod  ;  —  Inst,  de  lac.  et  cond. ;  —  §§  1 ,  3,  Inst.  eod.  The 
contract  of  hiring  and  letting  is,  as  the  contract  of  sale,  accomplished  by  the  bare  con- 
*«Jt,  when  the  parties  are  agreed  as  to  the  thing  that  is  to  be  given  to  be  enjoyed,  or 
^  work  that  is  to  be  done,  and  as  to  the  rent  or  hire.  And  it  is  in  this  respect  that  this 
wntract  resembles  the  contract  of  sale,  both  the  one  and  the  other  having  a  price  and 
a  merchandise ;  from  whence  it  happens  that,  in  some  bargains,  it  is  doubtful  whether 
^''cy  be  a  letting  and  hiring  or  a  sale.  As,  for  instance,  where  one  makes  a  bargain 
^  a  goldsmith  that  he  shall  do  some  piece  of  work,  and  shall  furnish  the  silver  as 
well  as  the  fashion ;  —  this  bargain  seems  to  belong  to  the  contract  of  letting  and  hiring, 
•Wwogb  in  effect  it  be  a  sale.  Item  qnaeritur,  si  cum  aurifice  Titius  convenerit,  ut  is  ex 
*on)  goo  certi  ponderis,  certaeque  formae  annulos  ei  faceret,  et  acciperet  verbi  gratii  de- 
^<n  anreos ;  ntmm  emptio,  an  locatio  et  conductio  contrahi  videatnr  ?  Cassius  ait,  ma- 
*^  quidem  empdonem  et  venditionem  contrahi,  operae  autem  locationcm  et  conduc- 
tonem.  Sed  placoit  tanttlm  emptionem  et  venditionem  contrahi.  §  4,  Inst,  de  locat.  et 
««i  As  to  the  mien  which  belong  in  common  to  sale,  and  to  the  contract  of  letting  and 
^"™g,  it  is  easy  to  judge  of  them  by  the  bare  reading  of  this  and  the  foregoing  title. 
"^  is  a  oonaeqaence  of  the  definition  of  letting  and  hiring. 

22* 
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more  than  we  can  lend,  bo  as  to  have  back  the  thing  lent  in  sft- 
cde,  such  things  as  aie  consumed  by  the  use  of  tbem ;  moh  « 
com,  wine,  oil,  and  other  pioviBions." 

V. 

460.  T%e  Profits  of  Ammals. —  Animals  which  prodIloeaI7R^ 
enae  or  profit,  such  as  sheep,  which  yield  wool,  lambs,  and  mune 
for  lands,  and  other  animals  of  the  like  kind,  may  be  in  a  manna 
let  to  hire  to  one  who  undertakes  to  keep  them,  and  to  feed  them, 
for  a  certain  portion  that  is  allotted  him  out  of  the  profita  tU 
arise  from  the  said  animals,  provided  the  agreement  have  noduag 
in  it  that  is  usurious,  by  reason  of  the  excessive  profit  reaened  to 
the  owner." 

VL 

461.  77te  Letlinff  of  a  T%iiiff  which  u  not  one's  own.  —  We  m^ 
let,  as  wpH  aa  sell,  a  thing  which  belongs  to  another  petsoa 
Thus,  he  who  possessea  honestly  a  thing  of  which  he  bcliettt 
himself  to  be  the  true  owner,  although  he  is  not,  and  he  who  bv 
a  right  to  the  use  and  profits  of  a  thing,  without  being  master  rf 
it,  as  the  uaufructuaxy,  may  let  and  farm  out  what  they  posamii 
this  manner." 

VIL 

462.  TOe  Rent,  or  Hire,  in  S^mey,  or  a  Portion  of  the  FnHt.~ 
The  rent,  or  hire,  of  what  is  let  out,  may  be  regulated,  eilhtf  ii 
money,  as  it  is  in  sales,  or  in  a  certain  quantity  of  proviaions,  or  in 
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Mrtainty  of  the  yalne  of  the  profits  for  the  time  to  come  may 
nstify  the  agreement  between  the  proprietor  and  fahner,  in  fixing 
L  rent  certain,  instead  of  that  value  which  is  uncertain.^ 

IX- 

464.  Liberty  to  lei  to  others  what  we  ovrselves  have  a  Lease  of. 
—  He  who  has  a  lease  of  a  honse,  or  farm,  may  let  it  ont  to 
ithers,  unless  it  has  been  otherwise  agreed  upon.' 

X. 

465.  Leases  go  to  Heirs  or  Executors. —  The  engagements 
t^hich  are  formed  by  the  contract  of  letting  and  hiring  pass  to 
the  heirs  or  executors  of  the  lessor,  and  to  those  of  the  lessee." 


SECTION    II. 
of  the  engagements  of  the  lessee. 

Art.  L 

466.  Enlevements  of  the  Lessee.  —  The  engagements  of  the 
person  who  takes  any  thing  to  hire  are,  to  put  the  thing  to  no  other 
Me  than  that  for  which  it  is  hired ;  to  use  it  well ;  to  take  care  of 
it;  to  restore  it  at  the  time  appointed;  to  pay  the  rent  or  hire; 
and  in  general  he  ought  to  observe  whatever  is  prescribed  by  the 
covenant,  by  law,  and  by  custom.* 

11. 

467.  Bow  the  Thing"  which  is  hired  ovght  to  be  used, —  He  who 
takes  a  thing  to  hire  cannot  put  it  to  any  other  use  than  that  for 
which  it  is  given  him,  nor  use  it  in  any  other  manner  than  what  is 
agreed  upon :  and  if  he  does  otherwise,  he  shall  be  bound  to  make 


^  L  53,  D.loc.,  —  /.  52,  D.  eod.  See  the  tenth  article  of  the  fifth  section  of  CovenarUSf 
ttd  the  elerenth  article  of  the  eighth  section  of  the  Contract  of  Sale. 

^LB,C.deloc. ;  —  /.  60,  D.  eod. 

•  ^  19,  §  8,  D.  loe. ; — /.  10,  /.  29,  /.  34,  C.  eod. 

[In  the  translation  of  this  article,  I  have  joined  the  word  executors  to  that  of  heirt ;  bc- 
Cttse  die  law  of  England  makes  a  distinction  in  leases,  some  of  which  descend  to  the  heir, 
iQ<i  some  to  Uie  executor.  Leases  for  life  are  of  the  nature  of  freeholds,  and  therefore 
desoeiid  to  the  heir.    Leases  for  years  are  chattels,  and  go  to  the  executor.] 

'  These  engagements  shall  be  explained  in  the  articles  which  follow.  See  the  first  ar- 
ticle of  the  third  section  of  Covenants, 
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good  Hk  damage  that  follows  thereupon.  Thiu,  he  who  Im 
a  horae  to  lide  on  cannot  make  me  of  him  for  a  packhcnt. 
Thus,  the  tenant  of  a  honae  who  is  tied  Dp  by  his  leue  not  to 
make  afire,  or  not  to  put  hay  in  a  certain  place,  cannot  do  eitbacf 
these  things ;  and  if  he  does,  and  there  happens  a  fiie,  he  shill  be 
liable  tai  damages,  although  the  fire  were  occasioned  only  by  ioibb 
accident;  for  it  is  the  tenant's  fanlt  that  has  given  occaakui  to  tt 
accident."* 

m 

468.  0/ him  who  mtsutei  the  J%iiiff.  —  He  who  baa  tahnt 

tiling  to  hire  is  obliged  to  use  it  well  and  cafefblly,  as  a  good 
master  would  do,  and  neither  to  do,  nor  snfler  any  thing  to  he 
done,  which  may  be  of  prejudice  to  the  person  who  lets  it  ooL 
Thus,  the  tenant  of  a  house  ought  not  to  Buffer  the  nsurpation 
of  a  service  which  is  not  due.  Thus,  he  who  has  hired  beaili 
of  burden  ought  not  to  load  them  excessively ;  and  if  he  doM  i^ 
or  misuses  in  any  other  manner  of  way  the  thing  hired,  ba  ital 
be  answerable  for  it,* 

IV. 

469.  What  Care  he  is  obliged  to,  who  has  taken  a  ThiiigioMlt. 
—  Seeing  he  who  takes  a  thing  to  hire  uses  it  for  his  own  behoct 
he  ought  to  take  care  to  keep  it,  and  to  preserve  it :  and  he  i*  ifr 
countable,  not  only  for  the  damage  which  may  happen  throa^  \» 
knavery,  or  through  any  gross  fault  of  his  which  comes  near  to  il, 
but  likewise  for  the  damage  which  may  be  occasioned  by  otliff 


iaolt,  any  damage  irom  some  ot  his  enemies ;  as  ii  the 
njj  to  be  revenged  of  him  for  some  bad  treatment,  sets 
9  OIL  fire  where  the  tenant  lives,  or  cuts  down  the  trees  of 
i  which  the  faurmer  occapies,  he  shall  be  accountable  for 
iges ;  for  it  is  throng  his  fault  that  these  misehieiii  do 


VIL 

if  the  Lessee  who  quits  Possession  for  Few  of  some  Dan' 
a  country  (eurmer,  or  a  tenant  of  a  house  which  stands  in 

>.  be.;— o.  /.  27,  ^  9,  D,  ad  leg.  Aquil.  ;—L25,  S  7,  eof. ;  ~  ^  60,  i  7,  eoc/.  See 
de  of  the  fourth  section  of  Damagea  occasioned  by  Faults^  and  the  fifth  article 
li  lection  of  this  title. 

9ft  teem  reasonable  that  the  tenant  should  be  dischaiged  of  the  faults  of  his 
ander-tenants,  although  he  were  no  way  to  blame  for  the  choice  of  their 
OTf  besides  that  the  event  shows  that  he  has  made  a  bad  choice,  he  ought  to 
Ihe  act  of  those  to  whom  he  has  given  the  use  of  the  house  which  was  in- 
to kim;  and  the  act  of  those  persons  becomes  his  own  with  respect  to  the 
has  lift  the  house  to  him,  and  who  treated  only  with  him.  To  which  case  it 
amiss  to  apply  the  words  of  the  last  law,  D.  pro  socio.  Directo  cum  iUius  per- 
see,  cujus  persona  in  contrahendi  societate  spectata  sit.  And  besides,  cither 
sunt  is  able  to  pay  the  damage  occasioned  by  the  fire,  in  which  case  the  chief 
so  loH|  since  lie  may  recorer  it  of  the  under-tenant ;  or  he  is  insolvent,  and 
the  chief  tenant  ought  to  be  answerable  for  him ;  for  he  could  not  make 
n  of  the  proprietor  worse,  who  had  chosen  an  able  tenant  to  be  answerable  for 

antem  ipsius  et  illud  adnumeratur,  si  propter  inimicitias  ejus  vidnus  arbores 
£.  95,14,  D.lbe. 

•  sense  explained  in  this  article  that  we  are  to  understand  this  law.  That 
fhrmer  and  tenant  ought  not  to  be  answerable  for  the  damage  done  by  an 
M  tliST  hav<e  siven  occasion  to  it  bv  their  own  fiiult    In  relation  to  which 
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a  lonely  place,  leave  the  honse  or  farm,  for  fear  of  some  dangH^ 
witbont  acquainting  the  owner,  in  case  they  woe  able  to  do  it, 
and  if  the  quitting  of  the  house  or  farm  has  been  attended  tritt 
some  damage,  it  is  to  be  judged  by  the  ciicuiuBtances  of  te 
danger,  and  of  their  conduct,  whether  they  ought  to  be  acooonta- 
ble  for  the  rente  and  damages,  or  if  they  ought  to  be  diachaigcd 
of  them.1 

VIIL 

473.  If  the  Tenant  leaves  his  Bouse,  or  the  Farmer  hit  Farm.— 
If  a  tenant  ceases,  without  cause,  to  inhabit  the  hoiue  which  be 
has  hired,  or  a  farmer  to  cultivate  the  grounds  which  he  his  taka 
to  farm,  they  may  be  sued  before  the  term,  both  for  the  ren^  ud 
likewise  for  the  damages  which  the  owner  sustains  therehy> 

IX 

474.  Repmrs.  —  If  the  tenant  or  farmer  is  obliged  to  any  n- 
pairs,  whether  by  the  lease,  or  by  the  customa  of  the  places,  he 
will  be  compelled  to  make  them,  and  be  liable  in  damages  to  the 
lessor  if  he  have  not  made  them.' 

X 

475.  If  the  TeTutvi  absconds.  —  If  the  tenant  of  a  honse  diM^ 
pears  without  paying  the  rent,  the  owner  may  have  reoomie  b 
justice,  to  get  an  order  for  opening  the  house,  within  tlie  time  thil 
the  judge  shall  appoint ;  and  for  making  an  inventory  o(  lb 
movables  which  shall  be  found  in  it,  that  out  of  them  he  may  w 


UXJLXXa 


ne  Oumer  may  turn  out  the  Tenaniy  if  he  wants  the  Bouse 
—  If  the  owner  of  a  house  which  is  let  happens  to  want 
B  own  use,  he  may  oblige  the  tenant  to  restore  it  to  him, 
lie  time  that  shall  be  determined  by  the  judge.  For  since 
ler  does  not  let  his  house,  but  only  because  he  has  no  occa- 
it  himself,  it  is  a  tacit  condition  that,  if  he  shall  have  occa- 
it|  the  tenant  shall  be  bound  to  deliver  it  up  to  him.®  But 
ler  may  renounce  this  right  by  the  lease.' 

XIV. 

^  the  Oumer  wants  to  repair  his  Bourse, —  The  tenant  is 
i  obliged  to  quit  the  house,  if  the  owner  has  a  mind  to  re- 
And  if  the  repairs  which  he  intends  to  make  are  neces* 
if  it  be  to  repair  any  part  of  the  house  that  is  like  to  fall, 
ler  will  not  be  liable  for  any  damages  to  the  tenant ;  but 
discharge  ihe  tenant  of  the  rent,  or  to  restore  it  if  it  has 
ready  paid ;  for  it  is  an  accident.'  But  if  the  repairs  are 
olutely  necessary,  the  owner  will  be  bound  to  make  good 
lages  which  the  tenant  suffers  by  the  interruption  of  his 
Thus,  if  ihe  chief  tenant  has  let  the  house  to  under-ten- 

a  greater  rent  than  what  he  is  bound  to  pay  by  his  lease, 
ler  is  obliged  to  make  this  good  to  the  tenant,  and  to  se- 
n  against  the  demands  of  the  under-tenants  for  the  inter- 

of  their  leases."    But  if  the  repairs  may  be  made  in  a 

ZX ai  qmb,  earn, pign,  vd  hyp,  t  contr,;  —  /.  5,  C.  de  he.;  — /.  7,  D.  in  quib.  cam. 
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short  time,  with  little  trouble  to  tbe  teaant,  luid  withoat  tAU^ 
ing  him  to  remove,  he  ou^t  to  bear  'with  thia  HnaD  inooD- 
venience.* 

XV. 

480.  The  Tenant  maif  be  turned  out  for  Non^mtfmeiU  of  kis  Bal 
—  If  the  tenant  does  not  pay  his  rent,  tbe  proprietoc  may  turn 
him  out  by  the  authority  of  justice,  within  the  time  that  shall  be 
prescribed  by  the  judge  to  the  tenant,  either  to  pay  or  to  n- 
move." 

XVL 

481.  T%e  Tenant  may  be  turned  out,  if  he  make  abadVkeefik 
Houte,  —  The  tenant  may  likewise  be  turned  oat  by  antbon^  tt 
justice,  if  he  makes  a  bad  use  of  the  house  he  has  hired ;  is  if  be 
damages  the  house;  if  he  exposes  it  to  the  haxaid  of  bog 
burned,  by  making  fire  in  a  place  where  he  ought  not ;  if  ba  or 
ries  on  any  unlawful  commerce  in  tbe  house,  or  suffers  othen  to 
do  it;  or  if  he  makes  a  bad  use  of  the  house  any  other  manncf  i/ 
way." 

XVIL 

482.  Merest  of  the  Rent,  or  Sre.—  If  the  tenant  -fiho  owa  \k 
rent,  or  he  who  gives  oat  any  work  to  be  done,  does  not  pay  ttt 
rent,  or  hire,  at  the  time  appointed,  he  will  be  liaUe  lot  tbe  in- 
terest from  the  time  of  the  demand' 


IL 

—  If  the  tenant  is  expelled  by  aif  eviction,  the 
B  liable  in  damages  for  the  interruption  of  the  lease.  For 
[fa  this  be  a  kind  of  casualty,  yet  the  lessor  is,  notwithstand- 
and  to  procure  a  free  and  undisturbed  possession  of  the 
3  the  tenant,  and  to  put  a  stop  to  all  claims  made  by  any 
lenon  to  the  thing  that  is  let,  in  the  same  manner  as  the 
I  obliged  to  do  with  respect  to  the  thing  lie  sells.^ 

IIL 

ne  Tenani  dispossessed  by  a  Superior  Force.^^U  the  ten- 
umed  out  by  the  act  of  the  prince,  by  a  superior  force,  or  by 
ther  accident;  or  if  the  leind  or  tenement  is  destroyed  by 
idation,  by  an  earthquake,  or  other  event ;  the  lessor,  who 
und  to  give  the  land  or  tenement,  cannot  demand  any  rent 
ind  will  be  obliged  to  restore  so  much  of  it  as  he  has  re- 
i  but  without  any  other  damages ;  for  no  man  is  to  be  ac- 
Ue  for  accidents.^ 

IV. 

Sale  annuls  the  Lease. — 1£  the  lessor  sells  a  house,  or  any 
»tate,  which  he  had  let  out,  the  lease  is  annulled  by  this 
( of  the  propriety ;  and  ibe  purchaser  may  use  and  dispose 
dung  as  he  pleases ;  unless  the  seller  has  obliged  him  to 
le  the  lease.    But  if  the  purchaser  turn  the  tenant  out,  the 
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lessor  is  bound  for  tfae  damages  which  this  intermptioii  of  As 
lease  may  have  cansed.' 

V. 

487.  The  Legatee  may  dittolve  the  Lease.  —  If  the  lessor  denia 
the  bouse  or  lauds  which  he  has  let  out,  aud  dies,  the  legatee  ii 
not  obliged  to  continue  the  lease  made  by  the  testator ;  for  he  ii  ■ 
new  proprietor,  as  is  the  buyer.  But  if  the  tenant  is  tamed  out 
by  the  legat«e,  he  will  recover  his  damages  against  the  heir  n  a* 
ecutor,  who  is  bound  to  make  good  the  act  of  the  deceased.* 

488.  J^  ofl  Inconveniency  happens  vnexpectedly.  —  If  a  house  tint 
is  let  becomes  too  inconvenient,  although  without  the  act  of  the 
lessor;  as  if  a  neighbour,  raising  his  building,  darkens  the  li^b; 
the  lessor  is  bound  to  make  good  the  damages  of  the  tenant,  who 
may,  if  he  pleases,  vacate  the  lease.  For  although  this  be  an  te- 
cident,  yet  the  house  being  let  for  its  use,  in  tfae  condition  it  to 
in  at  the  time  of  letting,  whatever  be  the  cause  that  makes  it  1m 
usefu],  the  damage  ought  to  fall  upon  the  lessor.' 

VIL 

489.  Of  the  Expenses  laid  out  by  the  Lessee.  —  If  the  le«»« 
finds  himself  under  a  necessity  of  being  at  some  chai^  in  pc» 
serving  the  thing  he  has  liired ;  as  if  the  tenant  of  a  honse  hu 
propped  up  that  which  was  in  danger  of  falling ;  or  if  he  has  bed 
at  any  other  necessary  expense,  which   be   was   not   bound  l^ 


t  of  this  accident ;  but  only  to  give  back  the  hire  or  rent 
NT  example,  if,  in  a  pastore-gronnd  which  is  farmed  ont, 
ppen  to  be  herbs  which  destroy  the  farmer's  cattle,  the  pro- 
9vho  was  ignorant  of  this  defect,  either  because  these  herbs 
of  a  sadden,  or  having  iome  other  jnst  cause  of  his  ig- 
will  not  be  accountable  for  the  loss  of  the  said  cattle,  but 
yt  demand  any  rent  for  the  ground.^ 

IX 

1  Lease  from  him  who  has  the  Use  and  Profits.'^lf  the 
id  only  the  use  and  profits  of  the  thing  let,  and  the  lease 
nited  to  the  time  which  the  usufruct  may  last,  his  heir  or 
will  be  liable  for  the  damages  occcisioned  by  the  interrup- 
lie  lease,  when  the  usufiruct  expires.^ 

X. 

^  the  Lessor  expresses  himself  obscurely^  his  Words  wiU  be 
ed  against  him.  —  The  lessor  is  obliged  to  make  known  to 
»  wherein  consists  the  thing  which  he  lets,  to  declare  its 
and  to  explain  every  thing  that  may  give  occasion  to  any 
mistake.  And  if  he  has  expressed  himself  in  dark  or  am- 
terms,  his  words  will  be  interpreted  against  him.^ 


SECTION    IV. 
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iDon  to  leaws  of  farma,  and  ongbt  to  be  ap^died  to  tlmn,  txttft 
aome  articles  of  whicfa  it  is  easy  to  judge  that  they  have  no  itbr 
tion  to  them.  Thus,  what  has  been  said  of  tlie  laudkird'B  of^  to 
tnm  the  tenant  out  of  his  honse,  if  he  baa  occasion  for  it  hinwl^ 
has  no  relation  to  a  lease  of  lands.  In  the  same  manner  it  «3 
be  easy  to  judge  of  the  other  rules  which  ought,  or  ought  no^to 
be  applied  to  leases  of  farms.  And  it  remuus  only  to  explaii  a 
this  section,  and  the  two  following,  what  is  singular  in  the  natne 
of  leases  of  farms,  and  in  the  engagements  of  the  faimer,  ud 
those  of  the  profmetor,  that  so  we  may  pass  on  to  the  other  nut 
ters  of  this  title. 

Aw.  L 

494.  Dentition  of  Leases  of  Famu,  and  of  what  Estates  Ikqr  m 
made.  —  Ijeases  of  farms  are  contracts,  by  which  lands  are  let  os^ 
which  naturally  produce  fruits,  whether  by  culture,  as  arable  lindt 
vineyards ;  or  without  culture,  as  a  coppice,  a  fiab-pond,  pasture- 
ground.  And  this  distinguishes  the  leases  of  these  kinds  of  pa» 
sessions  from  the  leases  of  houses,  and  other  baildings,  which  f» 
duce  no  manner  of  fruit;  and  which  are  let  only  for  the  ooim» 
ieacy  of  dwelling  in  them,  or  for  some  other  use.* 

IL 

495.  What  other  Things  may  be  farmed  ouU  —  We  may  likflRN 
let  to  farm  the  grounds  which  produce  other  kinds  of  rerenneiiM 
a  qnanry  to  dig  etone  out  of,  places  oot  of  which  they  dig  gisM 
potter's  clay,  coal,  lime,  and  other  matters ;  and,  in  genenl,  efOf 


virhich  may  diminish,  or  quite  destroy,  the  revenue.* 

Hke  Effect  of  the  Uncertainty  of  EveiUs. —  This  uncertainty 
events,  which  may  diminish  the  revenues  which  are  farmed 
quite  destroy  them,  as  likewise  of  those  which  may  aug- 
hem,  makes  the  parties,  in  their  contracts  about  farms,  to 
itfa  the  view  of  this  hope  and  of  this  danger.  And  it  is 
I  reason  that  they  may  covenant  that  the  farmer  shall  not 
1  any  diminution  of  his  rent  because  of  barrenness,  hail,  or 
joeidents.* 

VL 

Accidents  of  two  Kinds,  Natural,  and  those  which  me  the 
Mam.  —  The  covenant  which  obliges  the  farmer  to  pay  his 
lotwithstanding  accidents,  does  not  extend  to  that  which 
&ppen  by  the  hand  of  man,  such  as  an  open  force,  a  war,  a 
td  other  accidents  of  the  like  kind,  which  no  man  could  fore- 
But  it  is  to  be  understood  only  of  what  falls  out  naturally, 
h  the  injury  of  the  weather,  and  which  it  is  reasonable  to 
;  such  as  a  frost,  an  inundation,  and  other  cases  of  the  like 
• 

VIL 

Bjenewimg  of  the  Lease. —  If,  the  term  of  the  lease  of  a 
cing  expired,  the  lessor  suffers  the  farmer  to  remain  in  pos- 
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VIIL 
501.  Divers  Effects  of  a  tacit  Reneteal  of  the  Lease.  —  Thetidt 
renewal  of  the  lease  continaes  it  either  only  for  the  year  whicb  ii 
began  anew,  or  even  for  two  years,  or  for  the  same  space  of  tmt 
as  the  first  lease,  or  for  a  shorter  time,  according  to  the  intentia 
of  the  contractors  and  the  circnmstances.  Thus,  when  the  kait 
is  of  such  a  natore,  that  there  is  an  inequality  of  the  prodoce  b^ 
tveen  one  year  and  another,  as  if,  in  a  lease  of  araUe  landa  fa 
sevoral  years,  there  were  a  greater  namber  or  some  of  the  bat 
fields  to  be  [donghed  up  one  year  more  than  the  other,  the  tadt 
renewal  of  the  lease  could  not  be  for  less  than  two  yean.  Itai, 
in  leases  of  houses,  the  landlord  and  the  tenant  may,  when  tiiey 
please,  interrupt  the  lease  that  is  thus  tacitly  renewed,  they  ffnag 
one  another  a  certain  time  to  provide  themselves  in,  acoordii^  m 
it  is  legolated  by  custom,  or  by  the  judge.  But  if  it  is  a  pbo^ 
the  use  of  which  demands  in  its  own  nature  a  longer  prorogitki 
of  time,  then  the  renewing  of  the  lease  will  take  place  few  the  tin 
of  that  nee.  Thus,  the  tadt  renewing  of  the  lease  ot  •  boi 
leachee  to  the  time  of  harvest,  and  that  of  a  wine-pnai,  to  tba 
season  of  the  vintage." 

IX. 
S03.  Z%e  tacit  Renewal  of  the  Lease  renews  the  same  Qmii&m 
—  The  tacit  renewal  of  the  lease  renews  likewise  all  its  coafi- 
tions.  For  it  is  only  a  continuance  of  the  first  lease,  with  ill  ik 
consequences.  But  if  in  the  first  lease  there  were  snietiei,  tUt 
engagement  ends  with  the  lease,  and  is  not  renewed  by  the  tiA 


do^  if  they  were  his  own.  —  The  fanner  ought  to  use  the 
he  has  in  farm  as  any  prudent,  discreet  man  would  do, 
r  were  his  own,  and  to  keep  them,  preserve  and  cultivate 
in  the  manner  as  is  agreed  on  by  the  lease,  or  regulated  by 
1.  And  he  cannot,  to  increase  his  profits  out  of  the  lands, 
any  innovation  which  may  be  of  prejudice  to  the  proprietor. 
if  in  a  farm  there  are  arable  lands,  he  cannot  sow  them 
they  ought  to  lie  faUow,  nor  sow  wheat  when  he  ought 
>  sow  barley  or  oats,  if  these  changes  would  make  the  lands 
n  a  worse  condition  at  the  end  of  the  lease  than  they  ought 
whea  they  are  restored  to  the  proprietor.  And  the  farmer 
likewise  to  cultivate  the  grounds  in  their  proper  seasons, 
wording  to  custom.^ 

IL 

,  The  Fndts  are  mortgaged  for  the  Rent.  —  The  fruits  and 
I  of  ihe  ground  that  is  farmed  out  are  mortgaged  for  the 
f  the  farm,  whether  the  farmer  continues  in  the  possession  of 
nsk  himself^  or  substitutes  another  in  his  place,  or  lets  it  out 
lo-tenants.^ 

IIL 

K  The  Farmer  who  shares  the  Fruits  with  the  Owner  bears 
nsofaU  Accidents. — He  who  holds  a  farm  on  condition  to 
b)  the  proprietor  a  certain  portion  of  the  fruits,  and  to  keep 
emainder  for  himself,  for  his  manuring  and  sowing  the 
ids.  can  claim  nothinsr  from  the  proprietor,  either  for  the  till- 
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the  land,  and  the  farmer  or  tenant  the  seed  and  the  tillage;  eacb 
of  them  hazarding  the  portion  of  the  fruits  to  which  tiiia  partno- 
ship  entitles  him." 

IV. 

506.  Tke  Effect  of  Accidents  in  a  Lease  which  is  onip  far  mk 
Year.  -^  If  a  farmer,  who  has  a  lease  only  for  one  year,  and  ii 
obliged  to  pay  his  rent  in  money,  reaps  nothing  because  of  Bonw 
accident,  Buch  as  a  frost,  a  stonn  of  hail,  an  innndatioD,  and  otfav 
cases  of  the  like  nature ;  or  even  because  of  Bome  act  of  min,  u 
if  in  a  time  of  war  the  whole  crop  is  destroyed,  or  taken  away  bf 
force ;  be  shall  be  discharged  from  paying  his  rent,  or  shall  rsconi 
it  if  he  has  already  paid  it*  For  it  is  bat  reasonable  that,  in  thi 
case  of  a  lease,  where  the  lessor  secures  to  himself  a  rent,  tka 
lessee  should  be  secure  of  enjoying  something :  and  beudei^  thi 
lease  is  of  the  fruits  which  the  fanner  shall  reap,  and  wlucli  it* 
presupposed  that  he  will  reap.  But  if  it  was  agreed  that  the  tt- 
cidents  should  fall  upon  the  frirmer,  he  will  then  be  obliged  It 
pay  his  rent,  notwithstanding  these  losses. 

V. 

507.  A  Small  Loss  occasioned  bg  tke  Nature  of  the  Limds,  ft 
Frvits,  or  some  other  Cause.  —  If  without  an  extraordinary  mo- 
dent,  and  only  through  the  liatnre  of  the  land  itself^  and  of  tk 
fruits,  or  because  of  some  ordinary  event,  there  happens  wnH  ka 
that  is  not  very  considerable ;  as  if  the  frnite  are  not  <A  a  gsil 
quality,  or  not  in  quantity  enou^ ;  if  tares  growing  np  «ii 


loe  shall  think  ht  to  decree.' 

VIL 

Ckni^)ensai!ion  of  Oood  and  Bad  Years.  —  K,  the  lease  being 
I  or  more  years,  there  happens  in  some  of  them  accidents 
occasion  losses,  whether  it  be  of  the  whole  fruits  or  a 
lart  of  them,  and  these  losses  are  not  compensated  by  the 
of  the  other  years,  the  farmer  may  demand  an  abatement 
rent}  according  as  the  quality  of  the  loss  and  the  other  cir- 
inces  may  render  his  demand  just.  But  if  there  was  any 
int  in  the  lease,  or  any  custom  of  the  place,  which  did  regulate 
16  of  losses  of  this  kind,  it  would  be  necessary  to  keep  that> 

VUL 

ne  Loss  of  the  Seed  and  Tillage  falls  on  the  Farmer,'^ 
the  accidents  which  cause  any  loss  to  the  farmer,  for  which 
J  daim  an  abatement,  either  of  the  whole  rent,  or  a  part  of 
cannot  demand  any  damages,  either  for  the  profits  which 
{ht  have  reaped,  or  even  for  the  seed  or  tillage^  For  he 
)figed  to  be  at  these  charges,  that  he  might  have  a  right  to 
litB. 

5^f  •,/).  fee.;— /.  15,  ^  2,  Z>.  2oc.    See  the  follofwing  article. 

^C.dtloc.:'^v,L  18,«af./  — /.  15,\  4,  D.loc.;  — 1. 19,  C.eod,    See  the  preced- 

iv. 

kw  kappened  the  first  jear  of  the  lease,  and  proTed  to  be  of  the  whole  cn^, 
t  be  neceesary  that,  in  expectation  of  the  end  of  the  lease,  to  judge  wheth- 
t  mmld  be  groimd  for  an  abatement  or  not,  the  farmer  should  be  compelled 
Am  Itrmk  vMu^fl  rpnt.  thft  mnsAnnenmi  of  which   miirht  nerhanfl   diminish  thA 
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IX. 

511.  Tke  Farmer  ctumot  qtat  At*  Farm.  —  The  fanner  auaot 
qnit  his  farm,  nor  cea«e  to  mannre  it ;  and  if  be  fails  either  to  tiD 
the  ground,  or  to  perform  any  other  engagement,  as  if  be  mt 
obliged  to  any  repairs,  the  proprietor  may  bring  bis  action  agiinit 
him,  both  to  compel  him  to  perform  his  engagements,  and  to 
make  good  the  damages  which  he  has  sofiexed  by  the  intemqitiM 
of  the  lease.' 


SECTION  VI. 

OF   THE   ENOAOEHEKTB   WHICH   THE    FROPHIETOK   IB    DMSBE  TO  1 


Art.  L 

512.  What  the  Proprietor  is  bound  to  fumitk  to  the  FanKtr.— 
Besides  the  engagements  which  the  person  is  onder  who  leti  uj 
thing  to  hire,  which  are  explained  in  the  third  section,  he  who  Idi 
out  a  conntry  farm  ought  to  furiuHh  that  which  the  lease  oUigM 
him  to,  for  manuring  the  grounds,  and  gathering  in  the  froiti, 
such  as  bams,  tobs  and  presses  for  making  wine,  and  other  thinp^ 
according  as  it  is  agreed  between  the  parties,  or  regulated  bf 
custom.* 

II. 

513.  Movable*  and  TooU  given  to  the  Farmer. —  If  the  | 
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prietor  will  be  obliged  to  reimburse  him  of  what  he  has  laid  out, 
DT  to  difloount  it  on  the  rent* 

IV. 

515.  The  Expenses  which  the  Farmer  has  been  atj  the  Lease  being 
hUemgHed. —  If  a  farmer,  whose  lease  might  be  interrupted  by 
iome  event  which  he  ought  to  have  foreseen,  has  nevertheless 
been  at  some  charges,  in  hopes  that  he  should  enjoy  the  farm  for 
I  certain  time ;  as  if  he  has  laid  up  any  great  store  of  provisions, 
t)ought  cattle,  or  been  at  other  expenses  of  this  kind ;  he  cannot 
pretend  to  recover  any  of  them,  if  his  lease  is  interrupted  by  the 
svent  which  he  had  reason  to  expect.  As  if  it  was  a  lease 
granted  by  one  who  had  only  the  use  and  profits  of  the  estate, 
girhich  came  to  cease  by  the  death  of  the  usufructuary,  who  had 
let  out  only  what  right  he  himself  had ;  or  a  lease  that  was  to  be 
lissolved  by  the  event  of  some  condition.  For  the  farmer  know- 
ing that  these  expenses  might  become  altogether  useless,  he  was 
willing  to  nm  the  hazard  of  the  losses  which  he  might  suffer 
ttereby.^ 

V. 

616.  Lnpravements  made  by  the  Farmer. —  If  a  farmer  has  made 
improvements  which  he  was  not  bound  to  make;  as  if  he  has 
planted  a  vineyard,  or  an  orchard,  or  made  other  improvements  of 
tills  kind,  which  have  increased  the  revenue  of  the  farm  ;  he  will 
recover  the  expense  he  has  been  at  on  this  account,  pursuant  to 
the  role  explained  in  the  seventeenth  article  of  the  tenth  section  of 
the  O&tUract  of  Sale."* 

VL 

517.  If  the  Farmer  is  molested  by  the  Proprietor.  —  If  the  farmer 
is  molested  either  by  the  proprietor  himself,  or  by  persons  whom 
the  proprietor  might  hinder  from  giving  him  any  disturbance,  he 
shall  be  liable  to  make  good  the  damages  which  the  farmer  sus- 
tains, and  all  the  profit  which  he  might  have  made  of  his  farm 
daring  the  time  which  his  lease  had  yet  to  run ;  unless  the  trouble 
that  was  given  him  was  only  of  a  few  days,  and  that,  matters 
hebg  still  entire,  he  were  reestablished  in  the  peaceable  possession 
of  his  farm.' 

't  55,  n,Z).&c.  ^  L.9,khD.loc. 

•  L  55,  \  1,  D.  he. ;  — /.  61,  D,  he.;— I  16,  C.  de  evict. 
'  L  24,  ^  4,  D.  he.;  —  /.  33,  inf.  D,  he. 
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518.  Of  the  Trouble  which  the  Proprietor  could  not  preveML—U 
the  disturbance  given  to  the  farmer  is  an  open  violence,  at  a  &ct 
which  the  proprietor  is  not  able  to  hinder,  and  for  whicb  he  is  Dot 
accountable,  he  shall  be  obliged  only  to  abate  of  the  rent  in  pn>- 
portion  to  the  fanner's  loss  by  this  diatnrbanee ;  or  to  give  bac^  w 
much  of  it  as  he  had  already  received.  But  be  will  not  be  boond 
to  make  up  the  profit  whicb  the  farmer  might  have  made,  if  he 
had  enjoyed  bia  farm  peaceably.' 


SECTION    VII. 


OP   THE   NATUBE   OP   UNDBRTAKINOB   OF    WORK    BT  TSB     SSBAT,  An 
OP    OTHER  WAYS    OP    LETTING   OUT   MAM's    LABOB  AMD   IKDIIBTIT. 

AitT.  L 

519.  Definition.  —  In  undertakinga  of  work  by  the  grea^  ud 
the  other  ways  of  letting  out  the  labor  of  workmen,  the  lewac  k 
he  who  gives  out  the  work,  or  business  to  be  done ;  and  the  leae^ 
or  undertaker,  is  he  who  undertakes  the  business  or  woA-* 

IL 

520.  Difference  of  Undertakers,  according'  at  they  fitrmth  tug  ^ 
tie  Materials,  or  not  —  The  undertaker  is  sometimes  only  chiigid 
with  the  bare  work,  as  an  engraver  to  whom  a  seal  is  given  to  be 
engraven ;  or  with  a  bare  labor,  aa  a  carrier ;  or  sometimes  bs  il 
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he  is  only  to  ftumish  the  workmanship,  it  will  be  a  letting  to  hirci 
or  an  undertaking  by  the  great^ 

IV. 

622.  Of  the  Architect  who  furnishes  every  Thing.  —  If  an  archi- 
tect who  undertakes  a  building  engages  to  furnish  the  materials,  it 
will  be  a  letting  to  hire,  and  not  a  sale,  although  it  seems  as  if  he 
sold  the  materials.  For  besides  that  his  principal  obligation  is  to 
give  his  direction  and  oversight  for  the  building,^  he  does  not  sell 
the  ground,  to  which  the  building  is  only  an  accessory. 

V. 

523.  Conditions  of  Undertakif^s.  -—  In  undertakings  of  work  by 
the  great,  and  other  covenants  which  respect  the  labor  of  persons, 
the  parties  may  regulate  what  shall  be  furnished  by  him  who  gives 
out  the  work  to  be  done,  the  quality  of  the  work,  the  time  within 
which  it  shall  be  finished,  and  other  conditions  of  tins  kind ;  and 
whatever  shall  be  regulated  by  the  contract  ought  to  be  per- 
fanned.* 

VL 

524.  Whai  Things  cvre  to  be  regulated  by  the  Judgment  of  Skilful 
ife».  —  If  all  that  is  to  be  done  or  furnished  by  the  undertaker  is 
not  plainly  enough  regulated  by  the  contract;  as  if  the  quality 
of  the  materials  which  he  is  to  furnish,  or  the  quality  of  the  work, 
is  not  expressed,  or  the  time  not  fixed ;  all  these  things,  and  others 
of  the  like  kind,  shall  be  regulated  either  according  to  custom,  if 
there  is  any  concerning  this  matter,  or  by  the  judgment  of  skilful 
persons/ 

'  I.  2,  4  \yD.loc.;  —  §4,  Irat.  eod.  It  is  to  be  remarked,  touching  the  case  spoken  of 
in  this  article,  and  others  of  the  like  natare,  that,  all  bargains  of  this  kind  implying  the 
condition  that  the  work  shall  be  well  done,  it  may  be  said  that,  at  the  time  of  the  con- 
tact, it  is,  as  it  were,  a  letting  to  hire,  and  an  undertaking  by  the  great ;  and  that  in  the 
cxecndon  of  the  contract  it  is,  as  it  were,  a  sale.  And  this  is  it  that  has  given  occasion 
to  the  doubt,  mentioned  in  the  texts  quoted  on  this  article,  whether  it  were  a  sale  or  a  let- 
ting to  hire.    See  the  following  article. 

^-  22,  ^  2,  Z).  loc.    See  the  second  article  of  the  first  section,  and  the  ninth  article  of 
the  following  section. 
'  ^- 15,  §  I,  Z).  loc.     See  the  seventh  article  of  the  second  section  of  Covenants. 
^  the  sixteenth  article  of  the  second  section  of  Covenants,  and  the  sixth  article  of 
^t  foflowing  sectioiL 

^OL.  1.  24 
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SECTION    VIII. 

op  the  enaageuentb  op  thb  peb80n  who  uksbbtaku  art 
work  or  labor. 

Art.  L 
62S.  Vndertakert  answerable  for  Aetr  Ignor<mee.  —  Besidei  A* 
engagements  which  are  common  to  all  persons  who  fain  a  tiling 
and  which  have  been  explained  in  the  second  and  fifth  sectxM, 
those  who  undertake  any  business  or  work  ought,  moreover,  to  be 
answerable  for  all  the  defects  occanioned  by  their  ignorance;  fa 
they  ought  to  know  how  to  do  that  which  they  undertake,  and  it 
is  their  fault  if  they  are  ignorant  of  what  they  profesA.* 


536.  Defects  of  the  Materials  which  the  Worknum  ia  toftniA. 
^  If  the  undertaker  is  obliged  to  famish  any  mateiialB  for  tti 
work,  as  an  architect,  who  has  ondertaken  to  furnish  the  matoiili 
for  a  building,  he  ought  to  give  them  good  and  well  conditioned; 
and  likewise  to  answer  for  the  defects  which  he  is  ignorant  of;  fa 
he  is  bound  to  give  that  good  in  its  kind  which  he  ought  to  gin; 
as  he  who  lets  a  thing  to  hire  is  obliged  to  give  it  such  as  it  oogW 
to  be  for  the  use  for  which  it  is  designed.^ 
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lings  belonging  to  several  persons,  had  given  to  one  that  which 
slonged  to  another  although  by  mistake.® 

IV. 

628.  Of  the  Defect  of  the  Thing.  —  K  that  which  is  given  to  a 
oikman  to  be  wrought  perishes  in  his  hands,  without  his  faulty 
id  merely  through  a  defect  in  the  thing  itself;  as  if  an  amethyst 
hich  is  given  to  be  engraven  happens  to  break  in  the  hands  of 
e  engraver,  through  some  defect  of  the  matter,  and  not  through 
B  tinskilfulness,  he  shall  not  be  accountable  for  it,  unless  he  has 
idertaken  the  work  at  his  own  periL^ 

V. 

629.  The  Care  of  Cofriersand  Watermen. — Carriers  and  water- 
en,  and  all  those  who  undertake  to  carry  merchant  goods,  or 
hex  things,  are  answerable  for  the  custody,  carriage,  and  trans- 
nrtation  of  the  things  which  they  take  under  their  charge,  and  to 
le  all  the  application  and  take  all  the  care  of  them  that  is  possi- 
e.  And  if  any  thing  perishes  or  is  damaged  through  their  fault, 
'  the  fault  of  the  persons  whom  they  employ,  they  ought  to  an- 
rer  for  it.® 

VL 

530.  Work  to  be  done  to  the  Owner^s  Content^  or  the  Arbitration 
f  another  Person.  —  If  it  is  agreed  that  a  work  shall  be  done  to  the 
wner's  satLsfaction,  or  according  to  the  arbitration  of  a  person 
ffho  is  named,  the  workman  shall  be  bound  only  to  deliver  the 
wroik  good,  such  as  will  be  approved  of  by  skilful  men/  For 
these  kinds  of  covenants  imply  the  condition,  that  what  shall  be 
regulated  shall  be  reasonable.^ 

'L.  13,  ^  6,  Z).  foe.;  — /.  34,  m/Z).de  dam.  inf.  ;^l  40,  D.  loc.  ;^ I.  5,  ^  1,  Z).  natU, 
«»p.;— /.  60,  ^  2,  D.  loc.  See  the  second  article  of  the  second  section  of  the  Loan  of 
B»jf  to  be  restored  in  Specie ;  the  fourth  article  of  the  third  section  of  Deposit ;  and  the 
fifth  article  of  the  first  section  of  Persons  who  drive  any  Public  Trade. 

*  L  13,  ^  5,  D.  loc. 

*  1. 13,  ^  2,  Z).  foe. ;  —  /.  25,  §  7,  D.  eod.  See  the  fourth  article  of  the  second  section 
^  Pawns  who  drive  any  Public  Trade. 

'  L.  24,  D.  he. 

*  See  the  eleventh  article  of  the  third  section  of  Covenants.  The  Emperors  Gratian, 
^»lentinian,  and  Theodosius  ordained,  that  the  undertakers  of  public  works,  and  their 
^cin,  should  be  answerable  for  the  space  of  fifteen  years  for  the  defects  of  the  work.  L.  8, 
^•^oper.puU. 
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531.  Work  made  according  to  Vu  Master's  Dintiian. —  Althon^ 
the  vorkman  ooght  to  answer  for  the  defects  of  the  work,  yet  if 
the  owner  himself  has  ordered  and  directed  the  woil^  be  cannot 
complain  of  it.^ 

VIIL 

532.  If  the  Work  perishes  before  U  u  opprovtdof. — ff  onehii 
giTCD  materials  to  a  workman,  to  make  a  work  at  a  certain  ntc  ftr 
tiie  whole,  the  undertaker  will  not  have  performed  his  engigi- 
ment,  nor  be  discharged  from  it,  until  the  whole  work  has  been  o- 
amined,  and  it  appears  to  be  such  ae  it  ought  to  be.  And  if  it  ii 
a  work  which  consists  of  several  pieces,  or  is  to  be  measured,  ud 
a  certain  price  to  be  paid  for  each  piece,  or  each  measnre,  tbs  ■>• 
dertaker  shall  be  discharged  in  proportion  to  what  shall  be  o 
or  measured  and  approved  ofl  And,  on  the  confaraiy,  the  \ 
taker  shall  bear  the  loss  of  his  work,  and  make  good  the  d 
of  the  master  (if  he  BufTers  any),  for  SO  much  of  the  wocfc  u  ii 
found  not  to  be  of  the  quality  which  it  ought  to  have.  Bat  %  k 
the  case  of  either  of  these  two  bargains,  the  thing  perishes  by  n 
accident  before  the  work  is  proved,  the  master  shall  bear  tbe  liMi 
and  be  accountable  for  the  price  of  the  work,  especially  if  it  m 
his  fault  that  the  work  was  not  proved ;  unless  it  did  appear  tbt 
the  work  was  not  such  as  ought  to  be  received.* 

IX. 
53a  ^  G\e  Edipce  perishes  while  ii  is  Bmldtng. — IS  an  vS^ 
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634.  ^the  Workman  is  tojwmish  every  HUngj  and  the  whole  per- 
Aes.— -If  the  workman  was  to  furnish  all  the  materials,  as  in  the 
iae  of  the  third  article  of  the  seventh  section,  and  the  thing  per- 
hes  by  an  accident,  before  the  work  has  been  delivered,  the 
'hole  loss,  both  of  the  stuff  and  fashion,  will  fall  upon  the  work- 
lan.  For  this  is  a  sale,  which  is  not  accomplished  till  the  work- 
man has  delivered  his  work.°^ 

XL 

535.  Accessories  to  the  Engagement  of  {he  Undertaker. —  He 
ho  has  undertaken  a  work,  a  labor,  the  carriage  of  something,  or 
ny  other  thing  of  this  kind,  is  not  only  bound  to  perform  what  is 
qpiessly  contained  in  the  bargain,  but  likewise  to  do  every  thing 
lat  is  accessory  to  the  work,  or  thing  which  he  has  undertaken. 
Iiii8i  masters  of  stage-coaches,  wagoners,  and  carriers,  pay  the 
ills  and  ferry-boats  which  are  on  the  road ;  for  these  are  charges 
idoh  respect  the  carriage.^  But  they  do  not  pay  the  customs, 
nd  other  duties  which  are  laid  upon  the  goods  which  they  carry. 
^or  these  duties  have  nothing  to  do  with  the  carriage  of  the  goods, 
mt  are  exacted  of  the  owners. 


SECTION    IX. 

op  the  engagements  of  the  person  who  gives  out  any  work 

or  business  to  be  done. 

Art.  L 

536.  Engagements  of  the  Person  who  gives  any  Work  to  he  done, 
^  He  who  gives  out  a  work  to  be  done  is  obliged  to  furnish  to 
the  undertaker  that  which  he  is  bound  to  by  the  bargain ;  whether 
it  be  to  furnish  any  stuff,  to  give  the  workman  his  diet,  or  that  he 
tt  obliged  to  any  other  thing.* 

11. 

537.  Be  owes  the  Pricey  with  the  Interest^  if  he  is  in  Delay.  — 
He  ought  likewise  to  pay  the  price,  whether  it  be  after  the  whole 

*  This  ii  a  conseqaence  of  the  third  article  of  the  seveoth  section. 

'  L.  60,  M,  /).  foe 

'  -L  15,  §  1,  Z>.  foe.    See  the  first  article  of  the  sixth  section. 

24* 
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work  ia  finished  and  delivered,  or  in  proportion  to  the  quantity  of 
the  work  that  ia  done,  or  even  beforehand,  according  as  it  bu 
been  regulated  by  the  agreement ;  and  if  he  fails  to  pay  at  tin 
term,  he  shall  be  obliged  to  pay  the  interest  of  the  price  finn 
the  time  of  the  demand.*" 

HL 

638.  Discharge  from  advancing  the  Price  in  Cote  of  Danger.— 
If  it  was  agreed  that  the  price  of  the  work,  or  a  part  of  it,  sboald 
be  paid  beforehand,  and  afterwards  there  appeared  to  be  dangv 
in  advancing  the  money,  he  that  gave  out  the  wotk  cannot  bi 
compelled  to  advance  the  money,  unless  the  undertaker  gires  nefr 
litj.' 

IV. 

539.  y  the  TTting  perishes  through  some  Defect  m  itse^,  or  If 
the  Act  of  him  who  givei  it  out.  —  If  a  thing  that  is  given  out  to 
a  workman,  to  have  something  done  to  it,  happens  to  perish  !» 
cause  of  some  defect  in  the  thing  itself,  or  by  some  act  which  k 
who  gave  it  out  ought  to  answer  for,  be  will  be  liable  to  pay  tk 
workman  what  he  had  done  and  fninished  for  the  wori^  as  intk 
case  of  the  fourth  article  of  the  eighth  section.' 

V. 

540.  J^  the  Work  is  not  done  against  the  Time  appointed.  —  If  it 
has  not  been  the  fault  of  the  workman,  or  artificer,  that  the  wnk 
has  not  been  finished  within  the  time  agreed   on,   and  ikilfBl 
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indertaker  would  be  liable  to  make  good  the  damages  of  the  de- 
ay,  and  ought  to  blame  himself  for  having  undertaken  what  he 
Nza  not  able  to  perform. 

VL 

541.  Cf  ike  Laborer^  whose  Fault  it  was  not  ti^at  he  did  not  work. 
—  If  it  has  not  been  the  fault  of  the  laborer,  that  he  did  not  do 
he  "woric,  or  perform  the  service,  which  he  had  promised  within  a 
certain  time;  and  that  during  that  time  he  has  not  been  em- 
l^oyed  any  other  way;  he  who  engaged  him  in  his  service  is 
xmnd  to  pay  the  salary  for  the  time  which  he  has  made  the 
laborer  lose.' 

VIL 

542.  y  the  Master  delays  to  receive  the  Work.  —  K  he  who  gave 
out  the  work  to  be  done  delays  to  receive  it  after  it  is  finished, 
or  refuses  it  without  a  good  reason,  and  the  thing  perishes  after 
his  delay,  he  shall  nevertheless  be  bound  to  pay  the  price  of  the 

WQikJ' 

VHL 

543.  J^the  Undertaker  is  at  aany  Charge. —  If,  besides  the  work- 
manship, the  workman,  or  undertaker,  has  been  at  any  expense  in 
preserving  the  thing,  the  person  who  gave  the  work  out  shall  be 
bound  to  reimburse  him.** 


SECTION    X. 

OP   LEASES    OF    PERPETUITY,    OR    FOR    A    LONG    TERM    OF    YEARS. 

544.  The  Subject-matter  of  this  Section,  —  Emphyteutieal  leases, 
or  leases  for  perpetuity,  or  a  long  term  of  years,  have  been  a  con- 
sequence of  the  leases  of  farms.  For  since  the  owners  of  barren 
lands  could  not  easily  find  tenants  for  them,  a  way  was  invented, 
^  give  in  perpetuity  such  kind  of  lands,  on  condition  that  the 
pantee  should  cultivate,  plant,  and  otherwise  improve  them,  as 
the  word  emphyteusis  signifies.     By  this  agreement,  the  proprietor 

^L.i8,D.loc.;'-l.  19,  4  9,  «x/.;  — rf. /.  19,  §  u/<.;  — r. /.  61,  ^  \,D.hc. 

«  L  36,  D.  he. 

**  See  the  serenth  article  of  the  third  section. 
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finds  on  his  part  bis  account,  by  aMming  to  bimaelf  &  certain  ud 
perpetiul  rent ;  and  the  perpetual  tenant  finds  likewiae  faia  adru- 
tage,  in  laying  out  his  labor  and  industry  to  change  the  faoa  cf 
the  ground,  and  to  make  it  fruitful. 

Seeing  the  matter  of  emphyteutical  or  perpetoal  leasea  takes  in 
qmtients,  and  other  kinds  of  gronnd-rents,  and  that  the  oonditiooi 
of  perpetual  tenants  are  difierent,  according  to  the  diversity  of 
their  grants,  and  according  to  the  custom  and  usage  of  places,  we 
are  not  to  enter  here  into  the  detail  of  this  matter.  Thus,  wc 
shall  not  insert  here  the  rules  of  law  concerning  fines  of  alienating 
nor  those  which  relate  to  the  right  which  the  lord  of  a  manor  kM 
on  lands  that  are  part  of  his  manor,  which  are  difierent  io  dificntf 
countries,  but  shall  confine  ourselves  to  such  rules  as  are  of  the 
Roman  law.  And  we  shall  lay  down  only  the  general  prindplo, 
which  are  both  agreeable  to  ^e  Roman  law  and  to  onr  ossg^ 
such  as  are  observed  in  all  the  customs,  and  are  the  fundamentd 
maxims  of  the  law  touching  this  matter. 

Art.  L 
546.  Defim^n  of  Perpetual  Leases. — A  perpetual  or  empfaf- 
teutical  lease  is  a  contract  by  which  the  owner  of  an  estate  ii 
land  gives  it  to  a  tenant  to  cultivate  and  improve  it;'  and  to 
enjoy  it  and  dispose  of  it  for  ever,''  on  conditioa  that  tha  temt 
pay  him  a  certain  rent  in  money,  com,  or  other  kind,*  end  thatka 
bear  the  other  charges  which  they  agree  on. 
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IIL 

647.  Difference  between  Perpetual  and  other  Kinds  of  Leases.  — • 
^erpetnal  leases  are  distinguished  from  the  common  leases  of 
urms  •  by  two  essential  characters,  which  are  the  foundation  of 
le  roles  that  are  peculiar  to  perpetual  leases.  The  first  is  the 
erpetoity  of  the  lease ; '  and  the  second  is  the  translation  of  a  kind 
r  property.' 

IV. 

648.  Perpetmiy  of  the  Emphyteutical  Lea^e.  —  The  perpetuity  of 
le  emphyteutical  lease  makes  it  to  pass,  not  only  to  the  heirs  of 
le  perpetual  tenant,  but  likewise  to  all  those  who  succeed  to  his 
gbt,  whether  by  donation,  sale,  or  any  other  kind  of  alienation. 
Lnd  they  can  never  be  dispossessed  by  the  owner  of  the  lands, 
nd  his  successors,^  unless  in  the  cases  which  shall  be  explained  in 
his  section. 

V. 

549.  The  Perpetual  Lease  shares  the  Rights  of  Property.  —  The 
translation  of  property  which  is  made  by  perpetual  lease  is  pro- 
portioned to  the  nature  of  this  contract,  where  the  owner  gives  the 
lands  and  reserves  the  rent.     And  by  this  covenant  there  is  made, 
as  it  were,  a  partition  of  the  rights  of  property  between  the  owner 
of  the  lands  and  the  perpetual  tenant.     For  the  owner  who  grants 
the  perpetual  lease  remains  master  in  so  far  as  to  enjoy  the  rent 
which  he  has  reserved,  as  the  fruit  of  his  own  proper  lands,  by 
which  he  retains  the  chief  right  of  property,  which  is  that  of  enjoy- 
ing the  thing  as  owner  of  it,  together  with  the  other  rights  which 
he  has  reserved  to  himself.     And  the  perpetual  tenant,  on  his  part, 
acquires  the  right  of  transmitting  the  estate  to  his  successors  for 
^ver,  of  selling  it,  giving  it  away,  alienating  it,  with  the  burden  of 
the  rights  which  the  lessor  of  the  lands  has  reserved  to  liimself ;  as 
^so  a  right  to  plant,  to  build,  and  to  make  what  other  changes  he 


\  3,  Inst,  de  locat.  et  cond. ;  —  l.l^Cde  jur.  emphyt. 

\  3,  Inst,  de  local,  et  cond. ;  —  /.  1,  C.  de  off.  com.  sacr.  pil. ;  —  U-letb.,  C.  de  locat.  prced. 
on^;-/.  10,  Cod.deloc.et  cond. 

*  L- 12,  C.  de  fund.  pair.  See  the  following  articles.  There  are  some  emphyteutical 
'^^  »Hich  are  not  perpetual,  but  only  for  a  long  term  of  years,  such  as  a  hundred,  or 
•tt^cty-nine  yeare. 

S^huLde  locat,  et  cond. 
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shall  think  proper,  for  improTuig  the  estate,  which  are  so  muj 
tights  of  property.' 

VL 

550.  Property  Direct  and  UsefuL  —  The  rights  of  property  wtick 
the  master  retains,  and  those  which  are  conveyed  to  the  pe^idnil 
tenant,  are  commonly  distinguished  by  the  names  of  direct  frtf- 
ertpy  which  is  given  to  the  right  of  the  master ;  and  lue/W  fnf- 
ertg,  which  is  given  to  the  right  of  the  tenant.  The  meaning  of 
which  is,  that  the  first  master  of  the  estate  retains  his  origiiil 
right  of  property,  except  in  so  far  as  he  transmits  a  share  of  it  to 
the  perpetual  tenant ;  and  that  the  perpetual  tenant  aoquim  tk 
right  of  enjoying  and  disposing  of  the  estate,  with  the  bnrden  if 
the  rights  that  are  reserved  to  the  master  of  the  lands.  And  itii 
for  this  reason  that,  in  the  Roman  law,  the  perpetual  tenant  > 
considered  in  a  double  capacity,  either  as  being  or  not  beii^  Ik 
master  of  the  estate,  according  to  the  different  views  and  the  &• 
ferent  effects  of  these  two  kinds  of  property.' 

VIL 

551.  J^utual  IkgagemetUi  which  result  from  the  PerpetnalhMt' 
—  The  perpetual  tenant,  on  his  part,  is  obliged  to  pay  the  {i» 
petnal  rent,  and  to  perform  the  other  conditions  regulated  byb 
lease,  and  by  custom ;  such  as  the  duty  of  fines  of  alienatMi 
which  those  persons  are  bound  to  pay  who  come  into  the  eAl> 
of  the  perpetual  tenant,  either  upon  all  kinds  of  changes  of  a  W- 

r  upon  some,  or  only  upon  sales,  according  as  it  is  regalslal 


IT.  IT*  8Ba  X.]  LETTING   AND   RIRINO.  287 

VIIL 

552.  Who  bears  the  Losses  occasioned  by  Accidents,  —  It  follows 
om  the  nature  of  these  perpetual  leases,  that  all  the  accidents 
rhich  destroy  only  the  revenues,  or  the  improvements  made  by 
lanting,  building,  and  others,  of  what  kind  soever  they  be,  that  are 
lade  by  the  perpetual  tenant,  are  to  his  loss.  For  he  was  obliged 
>  make  improvements,  and  it  was  for  his  behoof  that  the  estate 
ras  improved.  And  the  accidents  which  destroy  the  lands  fall 
oth  upon  the  master,  who  suffers  the  loss  of  his  estate,  and  Uke- 
riae  on  the  perpetual  tenant,  who  loses  the  improvements  which 
e  had  made  upon  if 

IX. 

553.  The  Perpetual  Tenant  cannot  commit  Waste. — It  is  L'ke- 
wise  a  consequence  of  the  nature  of  perpetual  leases,  that  the  per- 
petual tenant  cannot  commit  waste,  or  damage  the  estate,  nor 
even  take  away  the  improvements  which  he  had  made  upon  it. 
And  if  he  commits  waste,  the  master  of  the  lands  may  get  the 
perpetual  lease  to  be  vacated,  may  enter  again  to  the  possession 
of  his  estate,  and  oblige  the  tenant  to  repair  what  has  been 
wasted.    But  the  perpetual  tenant  may  make  what  changes  are 
Qsefiil,  and  such  as  any  careful  and  diligent  master  would  do ; 
Boch  as  the  cutting  down  of  old  trees,  in  order  to  plant  new  ones ; 
the  demolishing  that  which  is  falling  to  decay,  in  order  to  rebuild 
it;  and  others  of  the  like  nature.® 

X. 

554.  The  Perpetual  Lease  vacated  for  Nan-payment  of  the  Rent. 
^This  is  also  another  consequence  of  the  nature  of  perpetual 

ngbt  is  founded  on  the  losses  or  diminutions  which  may  happen  to  the  estate,  and  on  the 
nijnttice  that  it  would  be  to  force  the  tenant  to  pay  a  perpetual  and  excessive  rent,  if  the 
*>t>tes  were  not  able  to  afford  it ;  since,  in  leases  for  a  few  years,  eases  and  abatements 
^  the  rent  are  granted  to  farmers,  because  of  the  diminution  of  the  fruits  of  the  ground. 
S«e  the  following  article. 

*  L'\,  C.de  jur.  emphyt.;  —  ^  3,  Inst,  de  he.  et  cond.  We  have  not  set  down  in  this 
*tide  the  case  of  the  loss  of  a  part  of  the  lands,  as  if  an  inundation  has  carried  off  the 
^  or  more  or  less  of  the  estate.  For  although  what  remains  is  liable  for  the  whole 
'^t,  yet  the  liberty  which  the  perpetual  tenant  has  of  yielding  up  the  estate  to  the  mas- 
^pats  it  in  his  power  to  free  himself  of  the  rent  by  abandoning  the  estate,  or  that  which 
'^tins  of  it,  in  the  condition  in  which  he  ought  to  restore  it,  pursuant  to  the  rules  estab- 
lisbed  for  cases  of  this  kind. 

•  Nov.  7,  cap.  3,  4  2 ;  —  Nov.  120,  c.  8 ;  —  /.  15,  D.  de  usujr.  Although  this  law  relates 
to  the  usufiractuary,  yet  it  may  with  much  greater  reason  be  extended  to  the  perpetual 
^nttnt,  idio  possesses  only  on  condition  that  he  do  improve  the  lands. 
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leases,  that,  in  ease  of  non-payment  of  the  rent,  the  peipetnl 
tenant  may  be  ejected,  even  although  there  were  no  clanse  for 
vacating  the  lease  in  this  case^  unless  he  makes  payment  vitUs 
the  time  limited  by  the  judge.^ 

XL 
555.  The  Expenses  are  not  refunded.  —  If  the  peipetoal  temrf 
faaB  made  improvements  on  the  estate,  and  is  ejected  for  defuh  d 
payment  of  the  airears  of  his  rent,  he  cannot  pretend  to  be  n 
bwsed  his  expenses.'  For  the  estate  was  ^ven  him  one 
that  be  should  improve  it.  But  it  will  be  prndeot  ftnthejajp 
to  grant,  according  to  the  quality  of  the  improvements",  aniJ  tie 
other  ciicumstances,  a  reasonable  delay,  that  tlie  peqielnal  lemat 
may  be  thereby  in  a  condition,  either  to  pay  what  he  is  in  aiMf 
and  to  retain  the  estate,  or  be  able  to  sell  it' 
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il  treat  in  the  following  title.  For  these  are  two  different  cove* 
its,  which  are  not  to  be  blended  together ;  the  covenant  which 
szplained  under  this  title  obliging  the  borrower  to  restore  the 
tie  individual  thing  which  he  borrowed,  as  when  one  borrows  a 
Be ;  and  the  other  covenant  obliging  the  borrower  to  restore  a 
0^  of  the  same  kind,  as  when  one  borrows  money,  and  other 
[igs,  which  we  cease  to  have  in  our  possession  when  we  make 
i  of  them.  The  loan  of  things  that  are  to  be  restored  in  specie 
i  oontract  which  results  naturally  from  the  union  which  society 
aiUishes  among  mankind.  For  since  men  have  not  always  the 
ians  of  buying  or  hiring  all  the  things  which  they  stand  in  need 

and  which  they  want  only  for  a  little  time,  humanity  obliges 
em  to  assist  one  another  with  the  loan  of  such  things  as  they 
md  in  need  of. 

587.  A  precarious  loan  is  the  same  kind  of  contract  with  the 
laa  of  tilings  that  are  to  be  restored  in  specie,  and  differs  from  it 
nty  in  this,  according  to  the  Roman  law,  that  whereas  the  loan 
{things  to  be  restored  in  specie  is  for  a  time  proportioned  to  the 
leoeflsity  of  the  borrower,  or  even  for  a  certain  time  regulated  by 
he  contract,  the  precarious  loan  is  undetermined,  and  lasts  no 
ooger  than  it  pleases  the  lender. 

55B.  This  distinction  between  the  loan  of  things  to  be  restored  in 
ipede,  and  the  precarious  loan,  is  not  much  in  use  with  us  ;  and 
ve  make  but  little  use  of  this  word  precarious^  except  in  immova- 
Mes,  as  in  a  sale,  or  other  alienation,  when  he  who  alienates  an 
tttate  acknowledges  that,  if  he  remain  in  possession  of  it,  it  shall 
only  be  precariously.  Which  is  expressed  in  this  manner,  to 
denote  that  he  shall  not  hereafter  possess  his  estate  but  by  permis- 
rion  from  the  purchaser,  and  in  the  same  manner  as  he  possesses 
a  thing  who  has  borrowed  it.  See  the  seventh  article  of  the  sec- 
ond section  of  the  Contract  of  Sale. 


SECTION    I. 

Op  THE    NATURE     OP    THE     LOAN     OF     THINGS     TO     BE     RESTORED    IN 

SPECIE,    AND    OF    A    PRECARIOUS    LOAN. 

Art.  I. 

559.  Definition  of  this  Loan,  —  The  loan  of  things  that   are 
3  be  restored  in  specie   is   a  covenant  by  which  one  gives   a 

VOL.  L  25 
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thing  to  another,  that  he  may  put  it  to  a  certsin  nae,  and  keep 
it  as  long  as  his  occasions  require,  witbont  paying  any  prioe  fat 
the  nse  of  it.  For  if  there  were  a  price,  it  would  be  a  lettiii| 
to  hire." 

n. 

C60.  A  Precariout  Iahm.  ^  A  precarions  loan  is  vhai  a  ^ia% 
is  lent  at  the  desire  of  the  person  who  borrowa  i^  to  be  ixd 
during  the  time  that  the  lender  is  willing  to  let  him  have  it;  and 
on  condition  that  he  shall  restore  it  whenever  the  owner  is  phaMd 
to  call  for  it.^ 

in 

S61.  The  Loan  dues  not  oblige,  bvt  bjfthe  DeHvay  ofOte  7M^   , 
—  The  loan  of  things  that  are  to  be  restored  in  specie  is  one  of 
those  kinds  of  covenants,  whereby  one  obliges  himself  to  r 
a  thing;  and,  consequently,  where  the  obligation  is  not  contn 
hut  by  the  delivery  of  the  thing  borrowed," 


Tlie  Lender  remains  Proprietor  of  the   TAinff.  —  Q 
nature  of  this  contract,  that  the  lender  remains  proprietof  ^ 
thing  which   he   lends,  and    consequently  that   the  I 
obliged  to  rei-tore  the  same  individual  thing  which  he  1 
rowed,  and  not  another  of  the  same  kind.    For  othenvise  itl| 
not  be  a  loan  of  things  to  be  restored  in  specie,  but  anoth 
of  loan,  as  where  one  borrows  provisions,  or  money,  to  c 


B  this  way  things  which  are  consumed,  or  which  cease 
leing  used,  such  as  money  and  provisions ;  for  to  lend 
itder  to  consumption  would  be  a  contract  of  anoUier 
at  id,  a  loan  where  the  things  lent  are  not  to  be  restored 
bat  ID  kind.  But  we  may  lend  these  kinds  of  things, 
ive  them  restored  in  specie,  if  we  lend  them  for  any 
Inn  that  of  consumption :  as  if  we  lend  money  to  make 
t  to  deposit,  on  condition  that  the  borrower  take  it  up 
,  restore  the  same  in  specie/ 

VII. 
e  Loan  of  thai  which  is  AnoUtej's.  —  We  may  lend  that 
Bt  our  own.  Thus,  he  who  possessea  a  thing  honestly 
(pfaat  he  possesses  and  what  he  believes  to  be  his  own. 
dao  a  loan  of  this  kind,  when  one  lends  that  which  he 
tuBvishly,  knowing  it  to  belong  to  another.^ 

I  VIII. 

I  Lender  it  to  regulate  the  Manner  and  Time  of  the 
'tidoDga  to  him  that  lends  the  thing  to  regulate  in 
Ber,  and  for  what  time,  the  borrower  ia  to  have  the 


IX. 

e  Loem  it  presumed  to  be  for  the  Natural  Ute  of  the 
Ef  the  use  to  which  the  thing  borrowed  is  to  be  em- 
not  regulated  by  the  contract,  it  is  limited  to  the  nata- 
iiiiBjy  service  that  may  be  had  from  it.  Thus,  be  who 
ne  is  preanmed  to  lend  him  fixt  a  journey,  and  not  for 

X. 

e  Oatiimumee  of  the  Loan  is  proportioned  to  the  Use  for 
"ndng  is  lent. —  If  the  time  of  the  loan  is  not  regulated 
itzact,  it  is  limited  to  the  continuance  of  the  use  for 
thing  ia  lent     Thus,  a  horse  being  lent  for  a  jonmey, 

id.;— I.*,  tod.    See  the  ftmitb  titideof  Ihefint  BCcdonof  Z;<^ 

—1. 1«,  tod. ;  —  I.  64,  D.  dejftdie. 

See  th«  «leT«ndi  aitiele  «(  Ow  Mcond  Modon. 
-A  (.6,*  7. 
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he  who  borrows  him  has  the  use  of  him  daring  the  time  thit  ii 
necesaaiy  for  performing  the  said  journey.' 

XI. 
569.  Restitution  of  the  Thiag  at  Uie  Time  and  Place  agretdm, 
—  If  it  has  been  agreed,  that  the  thing  lent  shall  be  restored  wiik- 
in  such  a  time,  and  at  auch  a  place,  and  the  borrower  faila  to 
perform  what  he  promised,  he  shall  be  liable  for  the  diunagei 
which  he  has  been  the  cause  of,  according  to  the  circooutifr 


XIL 

570.  A  Loan  may  be  either  for  the  Conveniency  of  the  Bommr 
or  Lender,  or  both. —  A  thing  may  be  lent,  either  for  the  bw 
interest  of  the  borrower ;  and  tliis  way  of  lending  is  the  mot 
usual ;  as  if  I  lend  my  honx  to  a  friend,  to  make  a  joomqr  In 
his  own  business :  or  it  may  be  lent  for  the  mere  behoof  of  (Ik 
lender;  as  if  I  lend  my  horse  to  one  whom  I  employ  to  go  into 
the  country  about  my  atfaiis :  or  the  loan  may  be  for  the  comma 
advantage  both  of  borrower  and  lender;  as  if  a  partner  leocb  In 
horse  to  his  copartner,  to  go  and  look  after  the  common  ocmocn 
of  the  company." 

XIIL 

571.  77ie  Precarious  Loan  ends  by  the  Death  of  the  Lendir.— 
A  precarious  loan  is  at  an  end  by  the  death  of  the  lender,  botl 
is  not  so  with  the  ordinary  loan  of  things ;  for  the  precariotu  ten 
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may  add  what  other  covenants  tHtey  please;  and  we  must  apply 
to  this  contract  the  other  general  rales  of  covenants.' 

XV. 

673.  T%e  Engagements  of  the  Loan  pass  to  the  Beirs,  or  Exec- 
mtors.  —  The  engagements  which  are  formed  by  the  loan  pass  to 
the  heirs  or  executors  of  the  lender,  and  of  the  borrower.^ 


SECTION    II. 
tbb  enoaoebfents  of  the  borrower. 

Art.   L 

674.  Engagements  of  the  Borrower.  —  The  engagements  which 
he  is  under  who  borrows  a  thing  are,  to  take  care  of  it,*  to  use  it 
according  to  the  intention  of  the  lender,*  and  to  restore  it®  at  the 
time  appointed,^  and'^in  good  case.*  These  several  engagements 
diall  be  explained  by  the  rules  which  follow. 

IL 

675.  What  Care  the  Borrower  is  obliged  to  lake.  —  He  who  has 
boTTO'wed  a  thing  for  his  own  use  is  obliged  to  take  care  of  it,  not 
only  as  he  takes  care  of  what  is  his  own,  if  he  is  not  careful 
enough  of  his  own  concerns,  but  with  all  the  exactness  that  is 
usually  observed  by  the  most  diligent  persons ;  and  he  is  to  answer 
for  all  the  loss  and  damage  that  may  happen  for  want  of  such  a 
due  care.'    For  seeing  he  has  the  free  and  gratuitous  use  of  that 

'  See  the  third  article  of  the  second  section,  the  first  article  of  the  third  section,  and 
the  first  article  of  the  fourth  section  of  Covenants.     F.  /.  1,  §  2,  c<  /.  2,  D.  conimod. 

^  L.  3,^  3,  D.  commod  ;  —  /.  17,^  2,  eod.  See,  touching  the  engagement  of  the  heir  or 
executor,  the  twelfth  article  of  the  third  section  of  Deposit. 

■  L.  18,  D.  commod. 

^  L.  17,  \  3,  D.  commod. 

«  ^  2,  InMt.  qtnb.  mod.  re  contr.  oU.;  —  /.  I,  ^  3,  D.  de  oU.  et  act 

*  L.  17,  4  3,  Z).  commod. 

*  L.3^\  \^D.  commod. 

'  L  18,  D.  commod.; — I.  1,  §  4,  D.  de  obi.  et  act.;  —  §  2,  Inst.  quUms  mod.  re  contr.  obi.; 
—  /.  5,  §  5,  D.  commod  See  the  fourth  article  of  the  third  section  of  Deposit^  and  the 
third  article  of  the  eighth  section  of  Letting  and  Hiring. 

There  is  this  diflfcrence  in  the  Koman  law,  between  the  ordinary  loan  of  things  to  be 
rettored  in  specie,  and  a  precarious  loan,  as  to  the  care  that  is  to  be  taken  by  the  borrow- 
er, that,  in  the  precarious  loan,  he  who  possesses  precariously  the  thing  belonging  to 
11  Accoimtable  only  for  what  he  does  fraudulently,  and  for  the  faults  which  come 

25* 
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which  is  lent  him,  he  onght  to  preserve  it  with  all  the  ciicamBpto- 
tion  that  is  possible  to  be  OBed  by  the  most  caiefal  penona. 

m. 

576.  VPhat  Care  he  is  obliged  to,  v>ho  bomnBM  the  TTtnig  for  tix 
Master's  Behoof. —  If  the  thing  has  been  lent  only  for  the  intaot 
of  the  lender,  he  who  has  borrowed  it  on  this  acconnt  will  not  be 
bound  to  take  the  same  care  of  it  as  if  he  had  borrowed  it  for  Ui 
own  proper  use.  But  he  shall  be  bound  only  for  v^hat  may  lap- 
pen  through  his  knavery,*  or  through  any  gross  fault,  that  is  nort 
door  to  fraud.**  For  it  would  not  be  reasonable,  that,  to  do  aavee 
to  another,  he  should  be  obliged  to  such  a  strict  care  as  to  be  u- 
swerable  for  the  least  neglect,  or  the  smallest  fault. 

rv. 

577.  What  Care  he  is  obliged  to,  who  borrows  for  the  Lnda't 
Interest  as  well  as  his  own.  —  If  the  thing  has  been  lent  bt  tfae 
common  interest  both  of  lender  and  borrower ',  as  if  one  partm 
borrows  the  horse  of  his  copartner,  to  go  and  look  aftei  any  afiw 
in  which  the  company  is  concerned,  he  shall  answer  for  what  faBi 
out,  not  only  through  his  knavery,  bnt  through  hia  neglect  ud 
his  want  of  care.'  For  he  borrows  partly  for  hia  own  inteieat,  ud 
he  receives  a  favor  in  a  matter  that  concerns  him. 


578.  ^  the  Ctmtract  regulates   the  Care  that  is  to  be  taie*  — 
If  it  has  been  agreed  what  care  the  borrower  shall  be  oblignl  to 
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boirowed  only  dnring  the  time  and  for  the  purpose  for  which  it 
was  lent  Mm,  and  the  thing  perishes,  or  is  damaged,  without  his 
JBLolt,  by  the  bare  effect  of  some  accident,  or  because  of  the  nature 
of  the  thing  itself;  he  is  not  answerable  for  it;  for  no  blame  can 
be  laid  at  his  door.  And  no  covenant  obliges  naturally  to  answer 
for  these  sorts  of  events,  which  are  a  bare  effect  of  providence,  and 
which  affect  those  who  are  the  owners  of  the  things  to  which  the 
loss  happens."^ 

VIL 

580.  The  Regard  which  the  Borrower  ought  to  have  to  the  Thing 
borrowed^  more  than  to  his  own,  —  If  the  thing  borrowed  perishes 
by  an  accident,  against  which  the  borrower  might  have  guarded, 
by  employing  his  own  thing,  he  shall  be  obliged  to  make  it  good : 
for  he  ought  not  to  have  used  it,  except  for  want  of  his  own. 
And  it  would  be  the  same  thing,  if  in  a  fire  he  had  let  the  thing 
he  boirowed  perish,  that  he  might  save  his  own.*^ 

VIIL 

561.  3%«  Borrower  may  take  iq}on  himself  all  Accidents.  —  If,  in 
view  of  some  danger  that  was  to  be  feared,  it  was  agreed  that  the 
borrower  should  be  accountable  for  all  accidents,  he  shall  be  bound 
to  make  good  the  damage  that  happens  thereby.®  For  it  was  in 
his  power  not  to  tie  himself  up  to  this  condition,  and  it  is  he  him- 
self who  has  put  the  thing  in  danger. 

■  L.5y^  AyD.  oommod. ; — /.  1,  C  eod. ;  — /.  23,  inf.  D. de  reg.jur.; — I.  vU.  D. commod.; 
—  I.  18,  D.  commod. ;  — v.  I.  20,  eod. ;  —  /.  2,  ^  7^  D.  de  adm.  rer.  ad  civit.  pert. ; —  /.  19,  D. 
commod.  See  the  sixth  article  of  the  second  section  of  Proxies,  and  the  twelfth  article  of 
the  fourth  section  of  Partnership. 

We  may  take  notice,  upon  this  article,  of  the  distinction  which  is  made  hy  the  divine 
kw,  between  the  case  where  the  thing  borrowed  perishes  in  the  absence  of  the  owner,  and 
vhere  it  perishes  in  his  presence.  In  this  last  case,  the  loss  falls  upon  the  owner ;  and  in 
Ihe  first,  on  the  borrower.  "  If  a  man  borrow  aught  of  his  neighbour,  and  it  be  hurt  or 
die,  the  owner  thereof  being  not  with  it,  he  shall  surely  make  it  good.  But  if  the  owner 
thereof  be  with  it,  he  shall  not  make  it  good."  Exod.  xxii.  14,  15.  This  distinction,  is  it 
grounded  on  this,  that  the  master,  being  present,  sees  that  the  borrower  is  not  any  ways 
to  blame  for  the  loss  of  the  thing ;  and  that  if  the  borrower  were  to  be  acquitted  of  the 
kw  which  happens  in  the  owner's  absence,  it  would  give  occasion  to  borrowers  to  mis- 
use or  neglect  the  things  which  they  borrow,  and  even  to  pretend  a  loss  which  had  not 
liappened? 

*  Z.  5,  4  4,  D.  commod. 

•  Z.  1,  C  de  commod.; —I.  7,  \  15,Z).cfepac«.;— /.  5,  §  2,  A  commorf. /  —  »./.  21,4  1,  eorf. 
See  the  seyenth  article  of  the  third  section  of  Deposit, 
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IX 

582.  Of  the  Thing  lent  and  estmaUd.~It  the  tiiiog  knt  ■ 
estimated  between  the  lender  and  txnrower,  in  order  to  adjiirt 
what  the  borrower  shall  restore ;  in  case  he  do  not  lestne  tha 
thing  itself^  he  shall  be  accountable  for  tins  valoe,  altboiie^  tha 
thing  should  perigh  by  an  aocident'  For  he  who  lends  in  tin 
manner  does  it  that  he  may  secure  to  himself,  in  all  erents,  At 
recovery,  either  of  the  thing  which  he  lends,  or  of  tiie  mine,  if  tka 
thing  perishes. 


583.  If  the  BorrovKT puti  the  Tbmg  to  amOker  tketkamOttJdr 
which  it  was  lent,  he  is  aecoimtable  for  Acddentt,  —  If  the  tliiag 
lent  perishes  by  an  accident,  because  the  borrower  put  it  to  anotlw 
nse  than  that  for  which  it  was  lent  him,  he  shall  be  bonnd  to  maks 
itgood.4 

XL 

584.  Penaltg  for  misusing  the  llting.  —  If  the  lender 
for  what  use  he  lends  the  thing,  and  for  what  time,  his  ii 
shall  serve  as  a  mle.  And  if  nothing  of  this  is  mentioned,  Urn 
b(HTOwer  cannot  employ  the  thing,  but  in  the  natural  and  o 
use  (ot  which  it  is  proper,  and  daring  the  time  that  is  n 
for  the  occasion  for  which  it  was  lent  And  if  he  pnta  it  to  ^ 
other  nse,  contrary  to  the  intention  of  the  lender,  or  against  b 
order,  he  commits  a  kind  nf  thii't :  iind  he  sliiiil  be  bound  to  loale 
good  the  losses  and  damages  that  happen  thereupon,' 
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xm. 

586.  71^  Thmg  borrowed  is  not  kept  bp  Way  of  Chmpensat^ 
a  Debt.  —  He  who  has  borrowed  a  thing  cannot  keep  it  by  way 
of  compensation  for  what  the  lender  may  be  indebted  to  him.* 

XIV. 

087.  Expense  laid  out  for  the  Use  of  the  T%ing^. — If^  to  make 
use  of  the  thing  borrowed,  it  is  necessary  to  be  at  some  expense, 
this  falls  to  ihe  share  of  the  borrower.^ 


SECTION   III. 
of  the  enoaobments  op  the  lender. 

Art.  L 

588.  He  who  has  lent  a  7%tng*  cannot  take  it  back  titt  after  the 
Jhe. — He  who  has.  lent  a  thing  cannot  take  it  back  till  it  has 
served  the  use  for  which  it  was  lent.  For  it  was  free  for  him  not 
to  have  lent  it ;  but  having  lent  it,  he  is  obliged,  not  only  in  com- 
mon civility,  but  likewise  by  the  effect  of  the  contract,  to  suffer 
the  thing  to  be  employed  to  that  use ;  for  otherwise  the  loan,  which 
ought  to  be  a  kindness,  would  prove  an  occasion  of  cheating  and 
doing  mischief.^ 

II- 

589.  now  the  Thing  may  be  taken  back,  which  is  lent  precari- 
ously, —  In  the  precarious  loan,  the  lender  may  take  back  the  thing 
before  the  use  for  which  it  was  lent  is  served ;  for  he  did  not  lend 
it  for  a  certain  time ;  but,  on  the  contrary,  on  condition  that  he 
might  take  it  back  when  he  pleased.^  However,  this  is  not  to  be 
eitended  to  an  indiscreet  liberty  of  taking  back  the  thing  without 
any  delay,  and  at  an  unseasonable  time,  which  might  occasion 
damage  to  him  who  was  using  it ;  but  such  a  time  ought  to  be 
allowed  for  restoring  the  thing  as  appears  to  be  reasonable  by  the 
ciicumstances.® 


^  L.vk,  C.de  cxmrnod. 

*  See  the  foarth  article  of  the  following  section. 

■  £.  17,  4  3,  D.  commod. ;  —  d.S  inf. 

••  L.  1,  4  2,  D.  de  prec. 

«  1, 10,  4  3,  D.  de  quoMt. ;  —  /.  90,  D.  de  reg.  jur. ;  —  I  183,  eod. 
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UL 

590.  0/  the  De/ecU  of  the  TAw^  UnL  —  i£  the  thing  tent  hu 
any  defect  which  may  be  of  prejudice  to  the  borrower,  snd  if  thii 
defect  waa  known  to  the  lender,  he  shall  be  accountable  foe  uj 
damage  that  ehall  happen  thereby  to  the  borrower.  Ab  if  to  hold 
wine,  or  oil,  he  haa  lent  vessels  which  he  knew  to  be  spoiled ;  if  to 
prop  up  a  boilding,  he  has  lent  timber  which  he  knew  to  be  lottta. 
For  we  lend  to  do  service,  and  not  to  do  mischiet' 

IV. 

591.  Expenses  laid  out  on  the  T^ing  borrouied, —  The  ezpniKt 
which  are  necessary  in  order  to  make  use  of  the  thing  bomwtd, 
such  as  the  feeding  and  shoeing  a  horse  that  is  lent,  are  doe  hj  tlw 
borrower.  But  if  there  happen  any  other  charges,  such  as  Cor  cn^ 
ing  a  horse  of  some  hurt,  which  he  received  without  any  £uilt  at 
the  bfMTOwer,  the  lender  shall  be  bound  to  pay  such  expenses  u 
these,  unless  they  are  so  very  inconsidoable,  that  the  benefit 
which  the  borrower  reaps  from  the  use  of  the  thing  lent  sbonld 
oblige  him  to  defray  them.* 


TITLE   VI. 
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another  kind  of  covenant  is  necessary ;  and  this  is  the  loan  which 
we  shall  discourse  of  under  this  title. 

594.  Two  Characters  of  T%ing8  which  are  fen^-—  To  understand 
aii^t  the  nature  of  this  loan,  it  is  necessary  to  consider  in  this 
kind  of  things  two  characters,  which  distinguish  them  from  all 
others ;  and  which  are  the  foundation  of  some  distinctions  that 
are  necessary  to  be  observed  between  this  loan  and  the  other  con- 
tracts of  which  we  have  spoken. 

595.  The  first  of  these  characters  is,  that  we  cannot  use  money, 
com,  liquors,  and  other  things  of  the  like  nature,  but  by  ceasing  to 
have  them.  And  this  is  a  natural  effect  of  the  providence  of  God, 
who,  designing  man  for  labor,  has  made  these  kinds  of  things  so 
necessary  to  him,  and  has  made  them  of  such  a  nature,  that  they 
cannot  be  had  but  by  labor,  and  that  we  cease  to  have  them  as 
soon  as  we  use  them ;  to  the  end  that  this  want,  which  always  re- 
turns, may  oblige  man  to  a  labor  which  lasts  as  long  as  his  life. 

596.  The  second  character  which  distinguishes  these  things  from 
all  others  is,  that  whereas  in  other  things  it  is  very  hard  to  find 
many  of  the  same  kind,  which  are  perfectly  like  to  one  another, 
and  which  have  the  same  value  and  the  same  qualities,  we  may 
easily  in  things  of  this  kind  find  many  that  are  exactly  the  same, 
both  in  value  and  in  quality.  Thus,  all  pistoles,  all  crowns,  and  all 
other  pieces  of  money,  have  the  same  alloy,  the  same  weight,  the 
same  stamp,  the  same  value ;  and  every  one  of  them  serves  in- 
stead of  all  others  of  the  same  kind ;  and  we  may  likewise  make 
np  the  same  simi  in  other  species  of  coin.  Thus  we  have  grain 
for  grain,  liquors  for  liquors,  of  the  same  quality,  and  of  the  same 
measure,  or  of  the  same  weight. 

597.  The  Nature  of  this  Kind  of  Loan,  and  the  Characters  which 
distinguish  it  from  the  Loan  of  Things  to  be  restored  in  Specie^  and 
from  other  Contracts,  —  These  two  characters  of  the  things  of  this 
kind  are  the  foundations  of  the  commerce  which  is  made  of  them 
by  this  sort  of  loan.  For  since  we  cannot  have  the  use  of  them, 
and  restore  the  same  things,  as  we  might  have  of  a  suit  of  hang- 
ings, a  horse,  or  a  book,  we  borrow  them  on  condition  to  restore  as 
much  of  the  same  kind;  which  is  easy  to  be  performed,  since  it 
depends  whoUy  on  counting,  weighing,  or  measuring ;  and  this  is 
the  covenant  which  we  distinguish  by  the  name  of  a  loan  of  things 
to  be  restored  in  kind. 

598.  Thus  we  see  that  in  our  language  the  word  loan  is  com- 
mon to  the  loan  of  money,  and  to  the  loan  of  a  horse ;  and  that 
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althoogh  they  are  two  sorts  of  covenants,  whose  natnrea  are  dif- 
ferent, and  which  have  also  in  the  Latin  tongne  different  nanu^ 
yet  we  give  indifferently  to  the  one  and  the  other  tlie  name  onlj 
of  loan ;  becaase  both  sorts  have  this  in  common,  that  the  om 
lends  to  the  other,  on  condition  to  have  the  same  thing  restondto 
him,  if  it  be  such  as  that  the  use.  of  it  does  not  consume  it,  or  to 
receive  another  thing  exactly  like  to  what  was  lent,  and  which  aaj 
serve  instead  of  it,  if  the  thing  lent  was  sncb  that  it  conld  not  bt 
nsed  without  being  consumed  or  given  away.  Bat  since,  aa  hu 
been  remarked  in  the  foregoing  title,  we  most  not  confonnd  tkn* 
two  kinds  of  covenants  together,  we  have  theiefore  thought  pnfB 
to  distinguish  them  by  different  names. 

599.  It  appears  from  this  nse  of  the  loan,  which  shall  be  tta 
snbject-matter  of  this  title,  what  the  nature  of  it  is,  and  that  it  ■ 
a  contract  in  which  the  lender  gives  a  thing,  on  condition  that  ifae 
borrower  shall  restore  to  him,  not  the  same  thing  in  Bnbstance,  bat 
as  much  of  the  same  kind.  So  that  it  is  essential  to  this  contnc^ 
that  the  thing  lent  should  pass  in  sach  manner  to  the  borrovcr,  n 
tiiftt  he  may  become  master  of  it,  in  order  to  have  a  right  to  eon- 
some  it.  And  it  is  frx>m  this  use  of  this  kind  of  loan,  that  we  tutj 
discern  what  it  has  in  common  with  sale,  with  exchange,  with  tht 
loan  of  things  to  be  restored  in  specie,  and  with  letting  and  hineg; 
and  what  it  is  that  distinguishes  it  from  these  other  kinds  of  oon- 
nants. 

600.  It  is  common  to  sale,  and  to  the  loan  of  things  to  be  » 
stored  in  kind,  that  the  thing  is  alienated ;  bat  in  a  sale  it  is  wSae 
atoA  for  a  price ;  and  in  a  loan  it  is  given  on  condition  to  i 
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hortower  is  only  to  nse  the  thing,  and  to  restore  it  after  he  has 
done  with  it ;  and  in  the  loan  of  things  to  be  restored  in  kind,  the 
boffower  is  allowed  to  consume  the  thing,  and  to  give  to  the  lender 
another  of  the  same  kind  and  valne. 

603.  It  is  common  to  the  contract  of  letting  and  hiring,  and  to 
loan,  that  a  thing  is  given  to  be  used.  But  in  letting  and  hiring 
the  use  of  the  thing  is  granted  for  a  hire,  and  on  condition  that 
the  same  thing  be  restored ;  whereas,  in  this  kind  of  loan,  the  use 
of  the  thing  is  granted  without  any  other  charge  than  that  of  re- 
storing as  much  of  the  same  kind. 

604^  It  is  common  to  these  five  sorts  of  covenants,  that  the  par- 
ties covenanting  do  there  treat  of  the  things,  only  with  a  view  to 
the  use  which  may  be  made  of  them ;  but  they  treat  about  this 
use  of  the  things  in  a  very  different  manner.  One  way,  which  is 
proper  to  the  loan  of  things  to  be  restored  in  specie,  and  to  let- 
ting and  hiring,  is  where  the  contractors  treat  only  of  the  bare 
use,  and  not  of  the  property  of  the  things ;  for  in  these,  contracts 
there  is  no  alienation  of  the  thing.  The  other  way,  which  is  pecu- 
liar to  sale,  to  exchange,  and  to  the  loan  of  things  to  be  restored 
in  kind,  is  where  the  parties  treat  only  of  the  bare  property  of  the 
things,  and  where  they  are  alienated  without  any  regard  to  the 
nse  ^B^hich  shall  be  made  of  them,  and  in  such  a  manner,  that,  al- 
though the  thing  should  perish  as  soon  as  the  contract  is  accom- 
plished, and  before  it  were  possible  for  him  who  receives  the  thing 
to  make  any  use  of  it,  yet  the  contract  would  remain  entire. 
Whereas  the  loan  of  things  that  are  to  be  restored  in  specie  and 
the  contract  of  letting  and  hiring  do  not  subsist,  if  the  thing  per- 
ishes before  he  who  receives  it  has  been  able  to  use  it ;  and  the 
contract  vanishes,  if  the  thing  perish.  From  whence  it  follows, 
that  he  who  has  taken  a  thing  by  sale,  by  exchange,  or  by  a  loan, 
which  obliges  him  to  restore  it  in  kind,  is  become  proprietor  of  the 
thing ;  and  that  when  he  uses  it,  it  is  his  own  thing  that  he  uses. 
But  in  the  loan  of  things  to  be  restored  in  specie,  and  in  letting 
and  hiring,  it  is  another  man's  thing  that  is  used  by  the  borrower 
and  by  the  hirer. 

605.  Use  of  the  Remarks  which  have  been  made,  —  We  have 
made  here  all  these  remarks  on  the  different  natures  of  the  things 
which  are  lent,  either  by  a  loan  which  obliges  to  make  restitution 
in  specie,  or  by  a  loan  which  obliges  to  a  restitution  in  kind; 
upon  the  characters  that  are  common  to  loan,  and  to  other  kinds 
of  covenants,  and  upon  those  which  distinguish  them ;  in  order  to 
VOL.  I.  26 
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lay  the  fonndations  of  the  mles  of  loan,  which  shaU  be  exfdained 
in  this  title. 

606.  And  these  remarks  will  likewise  serve,  together  with  othm 
that  shall  be  made  hereafter,  to  discover  what  are  the  cansefl  which 
render  it  unlawful  to  take  interest  for  money  lent ;  and  why  tUi 
interest,  which  is  otherwise  called  usury,  and  which  was  Bofiend 
by  tbe  Boman  law,  is  so  httle  countenanced  with  us,  that  our  lawi 
punish  usury  as  a  very  great  crime.  We  give  the  name  ftmry  to 
every  thing  that  the  creditor,  who  has  lent  either  money  of  pro- 
visions,  or  other  things  which  are  consumed  by  use,  may  reoofs 
over  and  above  the  value  of  the  money  or  other  thing  whidi  ht 
lent 

607.  0/  Vhirs,  and  the  Causes  which  render  it  naturalfy  tmltm- 
JiiL  —  Although  this  matter  of  nsury,  being  otherwise  regnlated  hf 
our  laws  than  by  the  Roman  law,  be  without  the  bounds  of  the 
design  of  this  work ;  yet  seeing  it  is  an  essential  part  of  this  kind 
of  loan  we  are  now  treating  of,  and  that  the  knowledge  of  it  is  cf 
most  frequent  and  necessary  use,  and  that  it  hath  its  principla  is 
the  law  of  nature,  we  thought  it  not  proper  to  omit  it  in  this  titls 
of  loan.  But  to  keep  to  the  metiiod  which  we  proposed,  not  to 
insert  in  the  detail  of  the  mles  any  others  than  such  as  we  botk 
agreeable  to  the  Roman  law,  and  to  our  nsage,  we  shall  bind 
what  relates  to  usury  with  the  particular  mles  of  loan ;  aod  wb 
shall  mention  here,  at  the  head  of  this  title,  all  that  we  shaJl  tfaiik 
fit  to  say  on  this  subject 

608.  To  establish  the  principles  upon  which  we  are  to  jodp 
whether  the   interest  of  money  lent  be  lawful  Or  not.  We  wwd    | 
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consider  what  the  nature  of  this  contract  of  loan  is,  in  order  to 
judge  whether  it  be  just  to  take  interest  for  it  or  not  And  we 
shall  easily  perceive  by  the  natural  principles  of  the  use  which 
God  has  given  to  this  contract  in  the  society  of  men,  that  usury  is 
a  crime  which  violates  these  principles,  and  undermines  the  very 
foundations  of  the  order  of  society. 

609.  The  two  ways  of  lending,  whether  it  be  that  of  the  loan 
of  things  to  be  restored  in  specie,  which  has  been  treated  of  under 
the  foregoing  title,  or  the  loan  of  things  to  be  restored  in  kind, 
which  is  ihe  subject  of  this  title,  derive  their  origin,  as  all  the 
other  covenants,  from  the  order  of  society ;  and  they  are  natural 
and  essential  to  it  For  it  is  essential  to  this  order,  where  men 
are  linked  together  by  mutual  love,  and  where  every  one  has  for  a 
rule  of  the  love  which  he  owes  to  his  neighbour  that  which  he  has 
for  himself,  that  there  should  be  ways  whereby  men  may  assist 
one  another  gratuitously,  both  with  things  and  with  their  persons. 
And  as  there  are  covenants  established  for  such  commerces  be- 
tween them  as  are  not  gratuitous,  so  there  ought  also  to  be  for 
such  as  are.  Thus,  seeing  men  may  traffic  with  one  another  about 
the  property  and  use  of  things,  there  are  therefore  covenants 
established  for  the  said  traffic ;  such  as  sale,  exchange,  and  letting 
and  hiring ;  which  makes  it  to  be  of  the  nature  of  these  cove- 
nants not  to  be  free  and  gratuitous.  Thus,  seeing  men  may  com- 
municate to  one  another  freely,  and  without  any  reward,  both  the 
property  and  use  of  things,  there  are  therefore  covenants  by  which 
they  may  acquire  things  in  this  manner,  the  nature  of  which  is,  for 
this  reason,  that  they  should  be  gratuitous,  such  as  donation,  and 
tiie  loan  of  things  to  be  restored  in  specie.* 

610.  It  is  therefore  certain,  that  there  are  two  ways  by  which 
people  may  communicate  to  one  another  the  use  of  things.  One 
i»  gratuitous,  and  the  other  for  a  recompense,  in  such  things  where 
this  commerce  may  be  lawful.  Thus,  the  owner  of  a  horse  may 
either  let  him  out  for  a  hire,  or  the  price  of  the  service  which 
the  said  horse  may  render ;  or  he  may  lend  the  use  of  him  gratui- 
tously, and  without  any  reward.  And  these  two  sorts  of  covenants 
have  their  nature  and  characters  different,  which  ought  not  to  be 
confounded  together. 

611.  It  remains,  therefore,  in  order  to  know  whether  we  may 
take  interest  for  the  loan  of  money,  or  not,  that  we  examine 

*  4  2,  In$L  quUnu  mod.  re  contr.  M, 
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whether,  aa  there  arc  two  ways  of  giving  the  nse  of  a  hone,  of  i 
house,  a  suit  of  hangings,  and  other  things  of  the  like  natore,  oat 
by  the  loan  of  things  to  be  restored  in  specie,  and  withoat  anj 
recompense,  and  the  other  by  letting  it  to  hire  for  a  certain  piiee, 
and  both  the  one  and  the  other  honest  and  lawful,  there  be  fike- 
wise  two  ways  of  giving  money,  com,  liquors,  and  the  other  thinp 
of  the  like  kind ;  one  by  a  free  gratuitous  loan,  and  the  other  bj 
letting  them  out  for  hire,  or  a  gainful  loan.  So  that,  as  it  is  indtf- 
fcrently  just  and  natural  that  he  who  gives  his  horse  shoidd  haw 
his  choice  of  saying  that  he  either  lends  it,  or  that  be  lets  it  out, 
it  may  be  likewise  equally  natural  and  just  for  him  wbo  gives  hit 
money,  his  com,  his  oil,  his  wine,  to  have  it  in  his  choice  to  nj 
that  he  lends  it  out  upon  interest,  or  without  interest 

612.  This  is,  without  doubt,  the  point  in  question,  which  dependi 
on  the  knowledge  of  the  causes  which  jnstify  the  will  of  hiD, 
who,  instead  of  lending  his  horse,  will  only  let  him  out  tot  a  co^ 
tain  i^ofit ;  and  on  the  inquiry  whether  there  be  also  causes  wUck 
justify  the  will  of  him  who  will  not  lend  his  money,  or  his  |n^ 
visions,  but  on  condition  that  he  shall  have  interest  for  tboib 
And  in  order  to  judge  of  this  parallel,  we  must  consider  what  it  ii 
that  passes  in  the  contract  of  letting  and  hiring,  and  likewise  as 
what  passes  in  the  loan  of  money,  or  provisions. 

613.  In  the  hiring  of  a  horse,  a  house,  and  other  things,  he  whs 
lets  it  out  may  justly  stipulate  the  price  of  the  service  and  a« 
which  he  who  hires  the  thing  may  reap  from  it,  whilst  be  whoii 
the  owner  of  it  ceases  to  enjoy  it,  and  to  make  use  of  it;  and  hs 
likewise  has  for  a  title  to  justify  him  in  so  doing,  that  sort  of 
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the  produce  of  his  labor,  or  the  service  of  his  horse,  to  dwell  in 
his  boose,  to  reap  the  fruits  of  his  lands,  or  to  have  the  benefit  of 
the  other  uses  that  may  be  made  of  the  thing  that  is  let  out  to 
hire.  But  although  this  agreement  seems  to  be  a  just  title  for 
taldiig  a  salary,  a  hire,  or  other  revenue,  yet  it  would  not  be  suf- 
ficient to  justify  the  profit  that  is  made  by  letting  to  hire,  if  it 
were  not  attended  with  the  other  characters  that  are  essential  to 
this  contract,  and  which  are  such,  that,  if  they  were  wanting,  the 
covenant,  for  the  profit  to  be  made  thereby,  would  be  unjust  So 
that,  although  it  were  true  that  one  might  make  such  a  stipula- 
tion for  the  interest  of  money,  or  provisions,  in  consideration  of 
the  advantage  which  the  borrower  might  make  of  them,  which 
cannot  be,  as  shall  be  shown  hereafter ;  yet  the  want  of  these 
other  characters  which  are  necessary  to  justify  the  profit  that  is 
made  by  letting  and  hiring  would  render  the  interest  of  money 
unlawfiiL  And  in  order  to  judge  of  it,  we  are  only  to  consider 
what  those  characters  are  which  are  to  be  fomid  in  letting  and 
hiring,  and  not  in  a  loan,  and  without  which  even  the  profit  that 
is  made  by  letting  to  hire  would  be  unlawful. 

617.  In  letting  and  hiring,  it  is  necessary  that  he  who  hires  the 
flung  should  be  at  liberty  to  make  use  of  it,  and  enjoy  it,  accord- 
ing to  tiie  quality  of  the  agreement ;  and  if  he  were  hindered  from 
doing  so  by  an  accident,  he  would  be  discharged  from  the  rent  or 
hire.  But  in  a  loan,  the  borrower  remains  bound,  whether  he 
uses  the  thing  that  he  has  borrowed,  or  is  hindered  by  some  acci- 
dent from  using  it 

618.  In  letting  and  hiring,  the  person  who  hires  the  thing  is 
obliged  only  to  restore  the  same  thing  which  he  has  hired ;  and  if 
it  perishes  in  his  hands  by  any  accident,  he  is  not  answerable  for 
it,  and  is  not  obliged  to  restore  any  thing.  But  in  a  loan  of  this 
kind,  the  borrower  is  obliged  to  restore  the  same  sum,  or  the  same 
quantity,  which  he  had  borrowed,  although  he  should  at  the  same 
time  lose  it  by  an  accident 

619.  In  letting  and  hiring,  the  diminution,  be  it  sensible  or  in- 
sensible, which  happens  to  the  thing  that  is  let,  by  the  use  which 
is  made  of  it  by  the  person  who  has  hired  it,  falls  upon  the  owner, 
who  had  let  it  out  But  in  a  loan  of  this  kind,  the  lender  suffers 
no  diminution,  nor  bears  any  loss. 

620.  In  letting  and  hiring,  the  lessee  uses  that  which  belongs  to 
another ;  for  he  who  lets  a  thing  remains  master  of  it ;  and  if  he 
were  not,  he  would  have  no  right  to  take  a  rent,  or  hire,  for  the 

26* 
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use  of  it.  But  in  this  kind  of  loan,  the  boirower  becomes  marier 
of  the  thing  that  is  lent  bim ;  and  if  he  were  not,  he  could  not 
use  it.  So  that  when  he  makea  use  of  it,  it  ia  his  own  thing  tint 
he  usee ;  and  the  lender  has  no  longer  any  right  to  it. 

631.  We  see,  by  thia  parallel  of  the  characters  which  j^iatingniili 
the  contract  of  letting  and  hiring  from  that  of  loan,  what  an  in 
the  contract  of  letting  and  hiring  the  natural  causes  which  josti^ 
the  proRt  which  he  makes  who  lets  out  his  labor,  his  lands,  or  any 
other  thing ;  and  that,  to  render  the  rent  or  hire  thereof  lawful,  it 
ia  necessary  that  he  who  lets  out  a  thing  should  retain  the  projK 
erty  of  it,  and  that  he  remaining  master  of  the  thing  shoold  hew 
the  loss  or  diminution  of  it,  if  it  perishes,  or  is  diminished.  And 
he  must,  moreover,  warrant  the  enjoyment  and  use  of  ^e  thing  to 
him  who  hires  it,  and  if  this  enjoyment  should  be  interropted,  ud 
cease,  even  although  it  were  by  an  accident,  he  could  not  deminil 
the  rent  or  hire.  Which  makes  the  condition  of  the  lessee  audi, 
that  he  is  sure  of  enjoying  the  tiling  of  another  person,  witboot 
being  in  danger  of  paying  any  thing  for  it  if  be  does  not  enjoy  it, 
and  without  the  hazard  of  losing  the  thing  if  it  perishes. 

622.  These  are  the  natural  foundations  which  render  these  sorti 
of  commerce  lawful,  where  one  puts  a  thing  into  the  handi  of 
another  person,  for  some  gain  or  profit  that  accrues  to  both.  And 
we  see,  on  the  contrary,  that  he  who  lends  money,  or  proviaiooi^ 
upon  interest,  does  not  ascertain  any  profit  to  the  borrower,  and 
yet,  nevertheless,  secures  to  himself  a  certain  gain ;  that  he  does 
not  so  much  as  warrant  the  use  of  the  thing  which  be  gives ;  and 
that,  on  the  contrary,  although  the  thing  which  he  lends  shoold 
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prindples  of  the  nature  of  covenants,  and  which  axe  the  founda- 
tion of  the  justice  of  the  profits  that  are  made  by  all  these  sorts 
of  commerce.  So  that  it  is  not  strange  that  usury  should  be 
looked  on  as  so  odious  and  so  criminal  a  practice,  and  that  it 
should  be  so  rigorously  condemned,  both  by  divine  and  human 
laws,  and  so  severely  repressed,  both  by  our  religion  and  civil 
policy. 

624.  It  would  not  be  necessary,  after  these  proofs  of  the  iniquity 
of  usury,  to  answer  the  objections  that  are  brought  by  usurers, 
seeing  it  cannot  be  doubted  that  an  unlawful  commerce  cannot  be 
tolerated  on  any  pretext  whatsoever.  And,  besides,  the  law  allows 
of  none,  and  condemns  all  usury  without  distinction,  and  without 
having  any  regard  to  all  the  motives  that  are  made  use  of  to  jus- 
tify it,  and  to  excuse  it.  But  because  the  pretexts  for  usury,  how- 
ever unjust  they  may  be,  have  this  effect,  that  those  who  make 
use  of  them  pretend  that  the  general  rule  prohibiting  usury 
admits  of  the  exceptions  which,  they  would  make  to  it,  it  is  neces- 
sary to  show,  by  the  answers  to  these  objections,  and  to  these 
pretexts,  that  this  rule  admits  of  no  exception  whatsoever. 

625.  Fbrsi  Pretext  of  Usurers,  that  they  do  a  Kindness.  —  All  the 
pretexts  of  usurers  centre  in  this,  to  say  that  they  do  a  kindness ; 
that  they  deprive  themselves  of  the  gain  which  they  might  make 
ol  their  money,  or  other  things  which  they  may  lend ;  and  even 
that  the  loan  occasions  them  loss.  And,  in  fine,  that  the  borrower 
makes  profit  by  it,  or  reaps  some  other  advantage  from  it. 

626.  Answer.  —  It  is  true,  that  to  lend  is  to  do  a  kindness,  and 
this  is  the  natural  and  essential  character  of  the  contract  of  loan. 
But  it  is  for  this  very  reason  that  we  can  lend  only  gratuitously, 
in  the  same  manner  as  we  can  only  make  a  gift,  or  bestow  alms, 
without  any  recompense.  And  it  would  be  very  strange,  that,  by 
means  of  a  contract,  the  essential  use  of  which  is  to  do  a  kind- 
ness, we  should  make  merchandise  of  that  very  kindness.  As, 
therefore,  it  would  be  against  all  order  for  him  who  makes  a  free 
gift,  or  bestows  alms,  to  sell  that  favor  which  he  does  by  giving ; 
and  it  would  not  be  any  longer  either  a  gift,  or  any  alms; 
it  is  likewise  contrary  to  order,  that  he  who  lends  should  sell  his 
kindness.  For,  in  a  word,  it  is  so  essential  to  all  manner  of  kind- 
ness that  it  should  be  gratuitous,  that  even  in  the  covenants  where 
one  may  lawfully  receive  a  profit  for  doing  a  kindness,  it  cannot 
be  the  kindness  itself  which  is  turned  into  commerce.  But  every 
profit  has  some  other  cause.     Thus,  he  who  lets  his  house  to  one 


308  TBK  CIVIL  LAW.  [past  I.  BOOK  L 

who  uannot  find  another  does  him  a  kindness ;  bnt  he  shall  not 
for  this  reason  be  at  liberty  to  take  from  this  tenant,  whom  he  ii 
willing  to  oblige,  a  greater  rent  than  he  would  take  from  one 
whom  he  did  no  ways  intend  to  oblige  by  letting  it;  othermse  it 
might  be  said,  that  we  may  sell  dearer  to  a  friend  than  to  ■ 
stranger,  seeing  we  should  sell  to  him  with  the  drctunstanoe  of 
having  a  mind  to  oblige  him,  which  we  should  not  have  in  out 
thoughts  if  we  sold  to  a  stranger. 

637.  We  cannot,  therefore,  make  use  of  the  pretext  of  doing  t 
pleasure  to  excuse  usury,  but  as  a  blind,  and  with  intention  to 
overthrow  the  order  of  the  first  laws,  which  enjoin  us  to  do  good 
only  because  tbey  require  us  to  love ;  and  which  do  not  snfiei  ai 
to  sell  that  love  which  tbey  command  every  one  to  have  in  hii 
heart  towards  his  neighbonr. 

628.  This  tmth,  that  a  kindness  cannot  be  bought  and  toU, 
is  so  natural,  that  by  the  Roman  law,  which  allowed  of  usoiy,  u 
shall  be  shown  hereafter,  a  debtor  could  not  even  compensate  mth 
^e  interest  which  he  owed  a  good  office  done  to  his  czedhai: 
And  we  have  a  remarkable  instance  of  it  in  one  of  the  lawi  of  tbt 
Pandects,'  where  it  is  said,  that,  if  one  who  is  indebted  in  a  fmn 
of  money,  which  of  its  own  nature  produces  no  interest,  nado^ 
takes  the  management  of  the  affairs  of  his  creditor,  in  his  ^wenM^ 
and  without  his  knowledge,  he  is  obliged  to  pay  the  intemt  of 
that  sum,  after  the  term  of  payment  is  expired,  without  any  dfr 
mand.  And  the  good  office  which  he  renders  is  so  far  from  bang 
reckoned  a  compensation  for  that  interest,  that  it  is  laid  down  u 
a  mle  in  that  law,  that  every  good  office  which  the  debtor  i 
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639.  Second  and  T%ird  Pretext^  Lossj  or  Want  of  Oain. — 
Antwer.  —  All  the  consequence,  then,  which  the  creditor  who 
lends  his  money  with  this  view  can  draw  from  this  good  intention 
of  his  to  do  a  kindness  is,  that  he  ought  to  lend  it  gratis ;  and  if 
the  loan  is  not  agreeable  to  him  with  this  condition,  which  is  in- 
separable from  it,  he  has  nothing  to  do  but  to  keep  his  money,  or 
pat  it  to  some  other  use.  And  he  wiD  not  have  reason  to  com- 
plain, either  that  the  loan  deprives  him  of  a  gain,  or  that  it  oc- 
casions him  any  loss.  And  this  may  serve  as  an  answer  to  the 
objection  made  by  those  who  say  that  by  lending  they  cease 
to  gain,  or  that  they  even  lose,  seeing  they  are  at  liberty  not  to 
lend ;  seeing  the  contract  of  loan  was  not  invented  for  the  benefit 
of  those  who  lend,  but  for  the  convenience  of  those  who  borrow ; 
and,  in  fine,  that  people  may  lay  out  their  money  in  purchasing 
annuities,  or  employ  it  some  other  way  besides  that  of  lending  it 
mi  interest ;  which  can  never  become  innocent  under  any  pretext 
whatBoev^,  seeing  there  is  none  but  what  Grod  has  foreseen,  and 
irtiich  his  express  prohibition  of  usury  shows  to  be  unwarrantable. 
Thus,  we  see  that  both  the  church  and  the  state  have  prohibited 
Qsory  by  so  many  laws,  not  as  a  bare  injustice,  but  as  a  great 
crime.  For  the  councils  and  the  canons  do  so  severely  repress 
QSory,  that  they  condemn,  even  as  heretics,  those  who  stand  up  in 
defence  of  it;^  because  that  in  effect  it  is  an  error  against  the 
spirit  and  first  principles  of  the  law  of  God.  And  the  ordinances 
punish  it  so  severely,  that  the  penalty  of  usury  in  France  is, 
for  the  first  offence,  an  ignominious  fine  (which  is  called  Pamende 
honorable)  and  banishment,  and  for  the  second  offence,  death.^ 
And  by  that  law  the  usurer  is  to  be  hanged,  although  he  should 
allege  in  his  defence  that  by  lending  his  money  he  ceased  to 
gain,  or  that  even  he  sustained  some  loss  or  damage  thereby. 

630.  Fourth  Pretext,  the  Profit  of  the  Borrower,  —  Answer,  — 
The  pretext  of  the  profit  which  the  borrower  may  make  of  the 
money  which  he  borrows,  is  of  no  greater  consideration  in  the 
eye  of  the  law,  than  the  other  pretexts  before  mentioned ;  and  it 
likewise  is  nothing  else  but  an  illusion ;  seeing  this  profit^  if  any 
were  to  be  made  by  the  borrower,  could  not  be  a  sufficient  title  to 
justify  the  lender's  taking  interest.  For  it  is  the  rule  touching 
future  profits,  that,  to  be  entitled  to  a  share  of  them,  one  ought  to 

*  Can.  1,  4,  5,  D.  47,  toio  tit  de  uaw. ;—  Clem,  de  iiwr. 
'  Ordinance  oi  Blots,  art.  202. 
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mil  a  hazard  of  the  losses  which  may  happen,  insiead  of  Ae  jnofiti 
Tvhich  were  hoped  for.  And  the  condition  of  being  entitled  to  a 
share  of  a  fature  gain  implies  that  of  not  profiting,  unless  then 
be  gain  made,  and  even  of  losing,  in  case  any  loss  doea  happen." 
One  cannot,  therefore,  without  breach  of  humanity,  nor  even  with- 
out a  crime,  discharge  himself  from  the  loss,  and  ascertain  to  htio- 
self  a  gain.  To  which  we  must  add  what  has  been  said  toaching 
the  causes  which  justify  the  taking  of  profit. 

631.  laiquUij  of  Usury.  —  There  remains,  then,  no  other  title  fcr 
the  justification  of  usury,  besides  the  covetonsness  of  the  lender, 
and  the  necessity  of  the  borrower.  And  it  is  likewise  the  comU- 
nation  of  these  two  different  kinds  of  evila  which  has  been  tbe 
occasion  and  the  source  of  the  commerce  of  uaorers.  60  thit 
whereas  the  divine  providence  forms  the  conjuncture  which  brings 
the  person  who  is  in  want  near  to  him  who  is  able  to  relieve  him, 
that  the  sight  of  the  necessity  of  the  one  may  dispose  the  other  to 
exercise  his  charity  or  humanity,"  the  usurer  makes  of  this  ooa- 
juncture  a  snare ;  according  to  the  Scripture  phrase,  he  lies  in  wait, 
to  make  a  prey  of  thoae  who  fall  into  it." 

633.  Bad  Consequences  of  Usury.  —  We  shall  not  dwell  apoB 
the  other  characters  of  the  iniquity  that  is  to  be  found  in  nmiy, 
such  as  idleness,"  which  it  leads  the  usurer  into,  by  leasoD  of  the 
facility  of  making  profit  without  industry,  without  hazard,  and 
without  trouble;  the  liberty  which  the  lender  has  to  take  hit 
interest  immediately,  and  to  demand  his  principal  whenever  he 
pleases;  and  the  slavery  *  into  which  usury  brings  tbe  debtoi 
under  the  burden  of  paying  always  to  no  purpose,  and  of  1 
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Mxaetji  raises  troubles  and  disorders  in  it ;  and  troubles  of  such 
dangerous  consequence,  that  we  know  that  at  Rome  usury  was 
the  occasion  of  many  seditions;'  and  it  is  upon  this  account 
that  our  laws  have  extended  the  punishment  of  usurers  even  to 
death. 

633.  ProkibUions  of  Usury  in  the  Law  and  the  Prophets. — 
Usury  forbidden  at  Rome. —  These  several  evils  which  are  occa- 
sioned by  usury,  and  the  characters  of  inquity  which  are  dis- 
covered in  it  by  the  principles  of  the  law  of  nature,  are  just 
causes  of  the  prohibition  of  it  by  the  law  of  God.*  And  we 
cannot  doubt  of  usury's  being  a  great  crime,  when  the  prophets 
call  it  an  abomination,  and  place  it  in  the  same  rank  with  idola- 
try, adultery,  and  other  great  crimes.'  Which  plainly  shows,  that 
usury  is  contrary  to  the  spirit  of  the  law  of  nature.  For  if  there 
were  no  greater  difference  between  lending  one's  money  without 
interest,  or  upon  interest,  than  there  is  between  lending  a  horse 
and  letting  him  to  hire,  it  would  be  impious  and  absurd  to 
imagine  that  the  law  of  God,  which  does  not  forbid  the  taking 
hire  for  a  thing  that  is  let  out,  should  have  forbidden  the  taking 
interest  for  money  lent,  and  should  have  placed  it  in  the  number 
of  the  most  enormous  crimes.  So  that  it  must  necessarily  be, 
that  the  law  of  nature,  which  is  not  transgressed  by  letting  and 
hiring,  is  so  by  usury :  and  it  is  so  in  reality  in  all  the  several  ways 
that  have  been  mentioned,  and  which  render  usury  so  contrary  to 
humanity,  and  give  it  a  character  of  iniquity  so  naturally  sensible, 
that  it  has  made  it  odious  even  to  those  nations  which  were 
ignorant  of  the  first  laws  :  ^  for  it  was  prohibited  at  Rome  in  the 
first  ages  of  the  commonwealth,  and  long  before  the  gospel  was 
known  there ;  and  it  was  even  more  rigorously  prohibited  than 
theft.  Since,  whereas  the  punishment  of  theft  was  only  the  double 
of  the  thing  stolen,  that  of  usury  was  the  quadruple.*  Thus  usury 
was  looked  upon  among  the  Romans  as  a  very  pernicious  crime ; 
and  thus  we  likewise  see  that  an  eminent  Roman,  being  one  day 
asked  what  he  thought  of  usury,  made  no  other  answer  to  the 
person  who  asked  him  the  question,  than  by  asking  him  again 


^  Sane  retns  nrbi  fanebre  malam  ;  et  seditionom,  discordiammqae  crcberrima  caasa. 
Taat.  6  Annul.  Anno  Urbis  786. 
•  Lev.  XXV.  35,  86,  37 ;  — Deut.  xxiii.  19,  20 ;—  2  Esdr.  v.  7. 
«  Pmd.  XT.  1,  6;  — J5:«ifc.  xviiL8,9,  11,  12,13;  v.  17;  xxii.  12. 
"  Gc.Ub.l.deOffic, 
■  Man.  Otto  de  Re  Rust. ;  —  Tacitus  6  AnnaLium^  Anno  Urbis  786. 
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what  he  thought  of  murder/  And  the  author  who  has  takes 
notice  of  this  answer  has  said,  in  another  place,  that  uaniy  kilk* 
We  know,  likewise,  that  another  author  ot  greater  antiqnit;,  n 
raillery,  makes  one  who  wanted  money  to  aay,  that,  if  he  conld 
not  get  any  to  borrow,  he  would  take  some  upon  interest ;  to 
show  that  it  is  contrary  to  the  nature  of  loan  to  take  intaett 
for  it* 

634.  Objection  from  the  Liberty  granted  to  the  Jeitt  to  lend  ipps 
Uaurg  to  other  Nations.  —  It  may  be  objected  by  some,  as  to  the 
prohibitionB  of  usury  by  the  law  of  God,  that  they  woe  mada 
only  for  the  Jews  among  theroBclves,  but  that  they  were  at  libcf^ 
to  lend  upon  usury  to  strangers ;  ^  and  that  usory  is  not  expRH^ 
prohibited  by  the  gospel ;  in  order  to  infer  from  thence,  that  it  ii 
not  unlawful  by  the  law  of  nature :  and  it  may  be  likewise  imsg' 
ined,  with  respect  to  that  ancient  law  among  the  Romany  that  it 
was  afterwards  abolished,  and  that  usury  was  afterwaids  pw- 
mitted  at  Rome,  as  appears  both  from  the  digest  and  the  codb 
And  it  will  not  be  amiss  to  give  an  answer  to  these  test  diffi- 
culties, for  the  satisfaction  of  those  who  may  not  so  readily  ptf^ 
ceive  the  answers  to  them,  although  they  be  easy  to  be  jtaio' 
stood. 

635.  Answer.— \t  is  true,  that  the  law  of  God,  which  I 
usury  to  the  Jews,  allowed  them  to  lend  upon  noury  to  b 
But  we  must  not  divide  the  law  against  itself;  and  tiiifl  libei^ 
cannot  change  the  idea  which  God  gives  us  of  usury,  both  in  fls 
law  itself^  and  likewise  by  the  prophets.  For  seeing  they  teU  M 
that  usury  is  an  abomination,  it  is  necessary  that  this  tmth  shoslil 
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nations,  whom  they  were  commanded  to  look  upon  as  enemies, 
whom  they  were  to  destroy  without  mercy,^  for  fear  lest  those 
vrtio  composed  the  elect  people  should  cease  to  look  upon  those 
stnungers  as  enemies  to  God  and  them,  and  should  enter  into  such 
ties  and  engagements  with  them,  as  to  be  drawn  over  to  their 
idolatry  and  tiieir  other  crimes.* 

637.  The  bare  reflection  on  this  first  truth  is  sufficient  to  war* 
tut  our  drawing  this  inference  from  it,  that  the  liberty  nnder  the 
old  law  of  lending  upon  usury  to  strangers,  joined  with  the  pro- 
hibition of  usury  among  the  Jews  themselves,  proves  nothing  else 
bat  a  divine  dispensation  to  take  usury  from  those  nations  whom 
they  were  to  consider  as  enemies,  and  to  exterminate  from  off  the 
earth ;  and  that  this  liberty  was  of  the  same  nature  and  chamcter 
with  the  command  that  was  given  to  the  same  people,  when  they 
went  out  of  Egypt,  to  borrow  and  carry  away  with  them  the 
meet  precious  movables  of  the  Egyptians/  And  as  this  com- 
mandment does  not  prove  that  it  is  lawful  to  steal,  and  does  not 
hinder  theft  from  being  a  crime  contrary  to  the  law  of  nature,  so 
the  liberty  of  taking  usury  in  the  like  circumstances  does  not 
prove  that  usury  is  not  such  as  Grod  describes  it,  both  in 
his  written  law,  and  by  the  law  which  he  has  engraven  on 
flie  mind  of  man,  and  which  the  heathens  themselves  were  not 
ignorant  of. 

638.  The  other  truth  which  is  to  be  observed  is,  that  the  divine 
law  was  given  to  a  stiff-necked  and  ignorant  people,*  and  who, 
because  of  their  stubbornness,  were  indulged  by  the  same  law  in 
some  things  which  were  prohibited  enough  by  the  law  of  nature. 
Thus,  for  example,  that  written  law  tolerated  divorce,  and  per- 
mitted it,**  although  contrary  to  the  law  of  nature,  and  to  that 
strict  union  which  God  himself  has  formed  between  the  husband 
and  wife ;  and  of  which  it  is  said,  that  it  is  not  lawful  for  man  to 
put  them  asunder.^  And  as  the  permission  of  divorce  under  the 
ancient  law  would  be  a  very  false  principle  to  justify  it  now-a- 
days,  so  likewise  that  which  was  given  to  the  Jews  to  lend  upon 
usury  to  strangers  cannot  be  looked  upon  by  us  as  a  rule  since 
the  publication  of  the  gospel.  For  in  the  same  manner  as  no- 
body doubts  now  that  divorce  is  unlawful,  and  that  it  is  a  truth, 

^  Daa.  Tti.  S. 

•  Ezod.  zxiii.  24,  33 ;  —  Deut.  yii.  4 ;  —  I  Kings  xl  2 ;  —  Exod.  xxxiv.  13. 
f  iE:xtx£xi.  2,ai»dzii85.  B  Exod.  xxxii.  9  \ -- DeuL  ix.  6. 

^  DeuL  xzir.  1.  *  MaU.  xlx.  5,  8 ,  —  Gen.  ii.  23. 
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and  a  rule  both  of  the  law  of  nature  and  the  revealed  law  of  God, 
that  marriage  is  indissoluble ;  so  likewise  we  can  no  more  donbt 
but  that  nsnry  is  a  crime  against  the  law  of  nature,  and  agaimt 
the  law  of  God ;  and  that  the  toleration  of  usury  with  legwd  to 
stauigers  is  abolished  by  the  gospel,  as  well  as  the  permiauon  of 
divorce;  seeing  it  is  certain  under  the  new  taw,  by  which  both  ii 
unveiled,  and  divested  of  the  types  and  figures  of  the  cid  inrf 
that  there  are  now  no  people  rejected,  or  distinguished  in  the 
sight  of  Crod;''  that  the  Samaritan  is  become  neighbour  to  the 
Jew ; '  and  that  now  there  is  no  distinction  of  Jew  and  Greek,  nor 
of  other  stranger,  seeing  they  are  all  of  them  called  to  the  new 
law,  and  are  united  to  it  under  the  obedience  of  their  commoi 
Lord."  So  that  the  liberty  to  lend  upon  usniy  to  strangers  cannot 
subsist  for  those  to  whom  nobody  is  any  more  a  stranger,  and 
who  are  commanded  to  look  upon  all  men,  of  what  nation  soenr, 
without  distinction,  as  their  brethren.  And  we  may  likewise  add 
to  these  truths,  that  even  before  the  gospel  the  prophets  who  pfr 
pared  the  minds  of  the  people  to  receive  the  new  law  condemned 
usury,  without  distinguishing  between  brothers  and  strangeis,  u 
appears  from  the  passages  that  have  been  quoted. 

639.  Another  Objectioa  that  the  Gospel  has  not  forbidden  Vm$. 
^  Answer.  —  As  to  the  gospel,  it  is  said  that  usury  is  not  tbtae 
prohibited,  because  in  one  place  where  our  Saviour  Jeaoa  Chnit 
hath  spoken  of  loan,  he  has  not  there  in  express  terms  forbiddm 
the  taking  of  interest ;  but  has  only  said,  that  we  must  lend  wifr 
out  hopes  even  of  receiving  back  what  we  have  lent^  The  ca» 
sequence  would  be  much  better  and  more  natural  to  condode 
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had  prohibited  as  a  very  great  crime,  and  one  of  those  that  are 
moat  contrary  to  charity. 

640.  If  it  be  therefore  tme,  that  we  dare  not  so  much  as  have 
a  thought  that  Jesus  Christ  has  said  any  thing  contrary  to  troth, 
we  must  acknowledge  that  this  saying  alone,  that  he  is  come  to 
perfect  the  law,  implies  the  prohibition  of  usury  as  much  as  that 
prohibition  is  contained  in  all  those  most  holy  and  refined  pre- 
cepts which  he  has  given  us,  in  order  to  dissuade  us  from  setting 
oar  aflfections  on  earthly  things.  And  we  cannot  be  of  opinion 
that  he  has  permitted  the  great  liberty  of  usury,  without  being 
guilty  of  an  impiety  which  comes  very  near  to  blasphemy.  For  it 
is  nothing  less  than  blasphemy  against  the  divine  sanctity  of  Jesus 
Christ  to  say,  that  he  who  is  come  to  give  the  law  its  perfection 
has  been  more  indulgent  in  the  matter  of  usury  than  was  even 
that  law  which  he  came  to  perfect ;  and  that  that  divine  lawgiver, 
rf  whom  it  had  been  foretold,  that  he  would  deliver  his  people 
both  from  usury  and  all  other  iniquity,'  and  that  he  was  to  wean 
men  from  setting  their  affections  on  the  things  of  this  world, 
should  coimtenance  covetousness  to  that  excess,  as  to  suffer  a 
commerce  which  the  old  law  and  the  prophets  had  condemned  as 
a  most  heinous  crime,  and  which  is  so  directly  opposite  to  the 
principles  of  his  gospel. 

641.  Another  ObjectiofL'-^  Liberty  of  Usury  under  the  Roman 
Law.  —  Answer.  —  As  to  the  liberty  of  taking  usury  granted  by 
the  Roman  law,  that  is  an  authority  which  can  no  ways  counter- 
balance that  of  the  law  of  God,  nor  that  of  the  councils,  and  the 
ordinances  of  our  kings,  which  condemn  usury  and  punish  it. 
But  we  may  say,  moreover,  that  this  liberty  of  usury  mentioned  in 
the  books  of  the  Roman  law  is  no  other  than  a  relaxation  of 
the  prohibitions  that  had  been  made  of  it,  as  has  been  already 
observed.     So  that  what  we  see  concerning  usury  in  those  books 
is  no  more  than  a  condescension  to  an  evil,  which  had  got  the 
better  of  all  the  remedies  used  to  prevent  it,  and  an  abuse  which 
passed  for  a  just  title,  and  which  went  even  to  that  excess,  that  we 
see  in  one  of  the  laws  of  the  digest,*  that  it  was  a  lawful  cove- 
nant to  stipulate,  not  only  interest  from  the  time  of  the  loan  to 
the  time  of  payment,  but  even  to  stipulate   over  and  above  a 
larger  interest,  if  the  debtor  should  fail  to  pay  at  the  time  ap- 
pointed 

'  Piol.  IxxiL  14.  *  L.  12,  D.  de  tuur. 
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643.  Bat  we  may  say,  furtber,  that  thie  libeirty  of  nmiy  aads 
the  Roman  law  waa  nnjust,  even  according  to  the  principlea  d 
those  very  lawyers  who  did  justify  it  For  we  see  in  a  law  tU 
is  taken  from  one  of  the  most  eminent  among  them,  that  tbe  §m 
made  by  nsnry  is  not  natural.  Utura  non  natard  pervemtf  aedjwn 
pereipiiur.  L.  62,  D.  de  ret  find.  Usura pecvnitB,  guam  peitifimm, 
tK  fmctu  nan  ett :  quia  non  ex  ipta  corpore,  ttd  ex  aHi  comm  eM,U 
ett,  nova  obU^aiione.  L.  121,  D.  de  verb,  signtf.  And  what  is  addad 
in  the  law  62,  D.  de  rei  vind^  that  usozy  which  is  not  a  natanl 
profit  is  exacted  by  virtue  of  a  right,  does  not  Bignify  that  it 
was  due  by  any  law ;  but  that  right  was  a  stipulation  which  ikej 
thought  sufficient  to  jnstify  their  taking  of  usury,  although  Hkj 
themselves  were  of  opinion  that  a  bare  paction  was  not  anffitk^ 
for  that  purpose.^  Which  plainly  shows,  that  they  knew  of  w 
other  tide  to  warrant  their  taking  of  usury,  besides  the  famuli^ 
of  a  stipulation.  As  if  usury,  which  they  knew  to  be  natnnl^ 
unlawfol,  and  such  as  could  not  even  be  demanded  by  virtoe  d 
any  paction,  were  become  lawful  by  the  bare  pronunciation  of  the 
words  which  made  the  stipulation. 

643.  Usurp  vnlawfid  wUbout  Exception.  —  All  these  proo&,  wfakfc 
show  that  QBory  is  not  only  unlawful,  but  that  it  is  a  crimen  ds 
likewise  sufficiently  evince,  that  there  is  no  case  wherein  it  is  k*> 
fnl ;  and  that  every  covenaot,  or  commerce,  whereby  inteiert  ii 
taken  for  a  loan,  whatever  pretext  ia  made  use  of  to  color  it,ii 
a  criminal  usury,  most  piously  condemned  by  the  law  of  Oo4 
and  that  of  the  church,  and  most  justly  punished  by  the  otdt 
nances. 
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stead  of  interesti  lands  to  be  enjoyed  till  the  payment  of  the  debt, 
ahhongh  the  revenue  of  the  said  lands  might  be  of  much  greater 
Talue  liian  the  interest  of  the  money  lent* 

645.  hUerest  lawful  after  the  Term^  and  a  Judicial  Demand  of  it. 
—  It  is  not  necessary  to  acquaint  the  reader,  that  under  the  prohi- 
bitions of  usury  we  are  not  to  take  in  the  cases  where,  the  borrower 
not  paying  at  the  time  appointed,  the  creditor  demands  payment 
of  his  money  judicially,  with  interest  for  the  delay  of  payment 
after  the  demand.  For  then  the  lender  not  being  any  longer 
obliged  to  grant  a  new  delay,  it  is  but  just  that  he  should  have  in- 
terest to  indemnify  him  for  the  loss  he  sustains  by  the  injustice  of 
the  debtor,  who  fails  to  pay  at  the  time  appointed.  But  this  inter- 
est hath  nothing  in  it  like  to  that  which  the  creditor  takes  before 
the  demand,  whether  it  be  that  the  debtor  consents  to  it  volun- 
tuily,  or  that  the  creditor  exacts  it  otherwise. 

646.  Coniracts  in  Relation  to  Asumities. — Neither  is  it  necessary 
to  observe  here,  that  we  are  not  to  comprehend  under  usury  the 
contracts  in  relation  to  annuities.  For  there  is  this  essential  dif- 
ference between  a  loan  and  an  annuity,  that,  whereas  in  a  loan  the 
debtor  may  be  compelled  to  pay  the  principal  sum  at  the  term,  he 
who  owes  an  annuity  may  keep  the  principal  as  long  as  he  pleases, 
paying  the  annuity.  And,  moreover,  the  contract  of  ain  annuity  is 
a  real  sale,  which  he  who  takes  the  money  on  this  score  makes ; 
for  he  sells  in  efTect  a  certain  revenue  out  of  his  whole  estate,  in 
consideration  of  a  price. 


SECTION    I. 

OP  THE  NATURE  OF  THE  LOAN  OF  THINGS  TO  BE  RESTORED  IN 

KIND. 

Art.  I. 

647.  Definition  of  this  Kind  of  Loan.  —  The  loan  of  things  to 
be  restored  in  kind  is  a  covenant  by  which  one  gives  to  another  a 
certain  quantity  of  those  kinds  of  things  that  are  given  by  num- 
ber, weight,  or  measure ;  such  as  money,  com,  wine,  and  other 
Ungs  of  the  like  nature,  on  condition  that,  since  one  ceases  to 


*  £.17,  Ood.iUyiwr. 
orr  • 
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have  anch  things  in  his  possession  wheneva  he  oses  tbent,  tte 
borrower  shall  restore,  i^ot  the  same  individoal  thing  be  bomvcd, 
but  as  much  of  the  same  kind,  and  of  the  like  quality.* 


648.  T^e  Thing  it  alienated.  —  In  this  kind  of  loan,  the  tUig 
lent  is  alienated,  and  the  borrower  becomes  propriettv  of  it ;  fti 
otherwise  he  would  have  no  right  to  consume  it^ 

IIL 

649.  Definition  of  Creditor  and  Debtor,  —  He  who  lends  mdi 
things  as  are  consomed  by  use  is  called  creditor,  because  of  the 
credit  he  gives  to  the  promise  of  the  person  to  whom  he  lendi; 
and  he  who  borrows  is  called  debtor,  because  he  is  bound  to  re- 
store the  same  sum,  or  the  same  quantity,  which  he  has  bomnwi 
But  persons  may  likewise  become  debtor  and  creditor  for  otta 
causes  besides  that  of  loan ;  because  there  are  other  ways  of  bdng 
indebted,  as  well  as  by  borrowing.  Thus,  in  a  sale  where  tkt 
price  is  payable  at  a  certain  term,  the  seller  is  creditor  as  to  the 
price,  and  the  buyer  is  debtor  of  it.  Thus,  in  letting  and  hino^ 
the  proprietor  is  oreditor  of  the  rent  or  hire,  and  the  tenant  ii 
debtor  of  it* 

IV. 

650.  What  7%ings  may  he  lent  in  this  Manner.—  We  may  Inl 
in  this  manner  of  loan  all  things  that  are  of  sut-h  a  iiatiirr  thai 
they  may  be  repaid  in  kind,  in   the   same  quantity,  and  of  tl 
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in  quality,  that  the  creditor  cannot  be  compelled  against  his  will 
to  take  in  payment  one  thing  for  another.* 

V. 

651.  Delivery  necessary  in  the  Lo<m  to  form  the  Engagement. — 
In  the  contract  of  loan,  the  borrower  obliging  himself  to  restore  a 
sum  of  money,  or  a  certain  quantity,  equal  to  what  he  has  bor- 
rowed ;  this  contract  is  of  the  number  of  those  where  the  obliga- 
tion is  not  formed  but  by  the  delivery  of  the  thing  for  which  the 
borrower  obliges  himself.' 

VL 

652.  Why  all  Obligations  are  converted  into  that  of  Loan. — 
Since  money  makes  the  price  of  all  things  that  are  vendible, 
and  it  is  often  necessary  to  reduce  into  money  the  value  of  the 
things  which  one  owes  to  another,  it  is  frequent  and  natural  to 
convert  into  an  obligation  of  loan  those  which  proceed  from  other 
eanses  that  are  quite  different.  Thus,  for  example,  when  persons 
make  up  their  accounts  of  sums  of  money,  or  other  things,  with 
which  they  supplied  one  another,  when  they  agree  their  differ- 
ences by  transactions,  and  in  other  cases  of  the  like  nature,  if  he 
who  is  found  to  be  debtor  by  the  balance  of  the  account,  by  the 
transaction,  or  by  other  causes,  does  not  pay  in  ready  money  that 
which  he  owes,  he  binds  himself  by  an  obligation  of  loan,  be- 
cause what  he  owes  is  estimated  in  money,  and  he  becomes 
debtor  for  it,  in  the  same  manner  as  if  he  had  borrowed  the  sum 
of  money  that  is  equivalent  to  the  thing  which  he  was  to  have 
given.* 

VIL 

653.  The  Obligation  of  a  Loan  cannot  exceed  the  TJdng  lent.  — 

The  creditor  may  stipulate  with  the  debtor  for  less  than  what  he 

bas  lent,  but  not  for  more.     For  he  may  give,  but  not  take  too 

much.     And  if  it  should  appear  that  an  obligation  were   for  a 

greater  sum  than  that  which  had  been  lent,  it  would  be  null  as 

to  the  overplus,  that  being  without  a  cause.** 

*D.l%Sh  w/  J>.  de  reb.  end. 
Inst,  qmb.  mod.  re  contr.  obi.    See  the  ninth  article  of  the  first  section  of  Ccwenants. 
^  L.  42,  D.  de  Jidejius.  et  mand.;^l.  3,  \  3,  D.  de  senat.  Maced.;—!.  5,  S  18,  D.  de 

^  ^  U,  ^  1,  Z).  dt  reb.  cmL    See  the  fiitti  article  of  the  first  section  of  Covenantt. 
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VIIL 

654.  Of  the  Change  of  Ike  Value  of  Mmey.  —  In  the  lou  of 
money,  the  debtor  is  obliged  only  to  repay  the  same  Bom;  and  if  it 
happens  that  after  the  loan  the  species  rises  in  value,  he  ia  nrt 
bound  to  pay  the  present  value  or  the  species  which  he  recnved, 
but  only  so  much  as  they  were  worth  when  he  borrowed  them. 
And  if^  on  the  contrary,  the  value  of  the  species  is  dimiiUBhcd)  the 
debtor  nevertheless  is  bound  to  pay  the  sum  he  borrowed.' 

IX. 

655.  Of  the  Change  of  the  Value  of  Promttotu.  —  In  the  ku 
of  com,  wine,  and  other  things  of  the  like  nature,  whereof  tbe 
price  rises  or  falls,  the  debtor  owes  the  same  quantity  which  he 
has  borrowed,  and  neither  more  nor  less,  whether  the  price  be  riscB 
or  fallen.'  Unless  it  be  that,  in  the  case  of  augmentation  of  the 
price,  it  should  appear  by  the  circumstances  that  the  creditor  htd 
made  an  nsnrious  loan ;  as  those  do,  for  example,  who  in  the  tii» 
of  harvest  lend  their  corn,  which  is  then  at  a  low  price,  that  the; 
may  receive  the  same  quantity  in  another  season,  when  it  will  be 
dearer. 


656.  A  Loan  in  Appearance,  which  u  a  Sale.^lS  one  fff9 
money  to  receive  corn,  or  other  things  of  the  like  nature,  or  giiw 
these  kinds  of  things  to  receive  money,  it  is  not  a  loan,  buta  sikr 
lawful  ix  unlawful,  according  to  the  circnmBtances." 
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eep  the  price,  as  money  lent ;  then  in  that  case  if  the  thing  per- 
ihes  by  an  accident  before  the  sale,  the  loss  will  fall  upon  the 
;  for  it  wa9  for  bis  own  interest  that  he  gave  the  thing.'' 


XIL 

656.  M(meif  deposited  in  Order  to  be  lent,  —  If  he  who  bcMrrows 
dih  a  design  to  purchase,  or  to  lay  out  the  money  some  other 
ray,  takes  the  money  into  his  keeping,  on  condition  that  the  loan 
liall  not  be  contracted  till  the  purchase  is  made,  or  the  money  be 
therwise  employed,  and  it  happens  that  the  money  is  lost  by 
9ine  acddenti  this  person  with  whom  it  was  deposited  will  be  an- 
nrerable  for  it,  in  the  same  manner  as  if  the  loan  were  consum* 
lated,  because  it  was  for  his  behoof  that  the  money  was  left  with 


SECTION    11. 
of  tbb  bnoaoements  op  the  lendek. 

Art.  L 

659.  The  Lender  aught  to  be  Owner  of  the  Things  that  he  may 
ramsfer  the  Property  to  the  Borrower,  —  The  first  engagement  of 
)ne  that  lends  things  \o  be  restored  in  kind  is,  that  he  be  owner 
3f  the  thing  which  he  lends,  in  order  to  transfer  the  same  right  to 
the  borrower.  For  people  borrow  these  kinds  of  things  for  no  other 
end  but  to  use  them  as  their  own,  and  to  have  the  liberty  of  con- 
ftmning  them.* 

IL 

660.  If  the  Thing  lent  belongs  to  a  Third  Person.  —  If  the  lend- 
er is  not  owner  of  the  thing  which  he  lends,  he  docs  not  convey 
the  property  to  the  borrower.  And  if  he  who  is  the  true  owner  of 
the  thing  finds  it  in  being,  and  claims  it  as  his  own,  and  proves  his 
light  to  it,  the  borrower  shall  have  his  recourse  against  the  lender, 
and  recover  damages  of  him.^ 

'  1. 11,  Z>.  cfe  rd).  end, ; — I.  4,  eod.    See  the  following  article. 

*l.i,D.dtrA.  end. 

^  L%^  4fD.de  nb.  end;  — Inst.  quib.  mod.  n  contr.  oW.;—  d.  1. 2,  §  2,  D. dc  reb.  cred. 
°^  the  following  article. 

^  L  10,  D.  de  reb.  end. ;  —  v.  I,  13,  init.  e<  H»  eod.  See  the  sixth  article  of  the  tenth 
*^n  of  the  Qmtrati  of  Sale. 
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IIL 

661.  RedhVntion  in  Loan.  —  The  secoiid  engagement  of  At 
lender  is,  to  give  ttie  thing  such  that  it  be  fit  for  its  nse.  Foe  it  ii 
for  this  ase  that  it  is  borrowed.  Thus,  he  ought  to  give  ntoaej 
that  is  neither  counterfeited  nor  cried  down,  and  com,  or  liqoon, 
that  are  not  spoiled  or  sophisticated.  And  he  is  to  wairont  than 
against  all  these  defects,  according  to  the  rolea  explained  in  tin 
eleventh  section  of  the  Contract  of  Sale.' 

IV. 
663.  7%e  Lender  can  ask  no  more  than  what  he  hai  laU.—'Ot 
third  engagement  of  the  lender  is,  not  to  exact  any  thing  dthcr  k 
value  or  quantity  over  and  above  what  be  has  lent' 


663.  Paymeta  of  a  Part  of  the  Debt  which  it  not  controverted.— 
If  the  debtor  of  a  sum  of  money,  or  of  any  other  thing,  coatoti 
with  some  reason  a  part  of  the  debt,  and  oifera  to  pay  the  overphoi 
the  judge  may  oblige  the  creditor  to  receive  payment  of  that  put 
which  is  not  controverted ;  for  the  judge  is  bound  in  homanitjF, 
and  by  virtue  of  his  office,  to  lessen  the  occasions  of  lawaniti.* 


SECTION    III. 

OP  THB  ENOAOEKENTB  OF  THB  BOBBOWBB. 
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e  incanion  of  an  enemy,  before  the  borrower  conld  make  use 
it)  he  is  nevertheless  bound  to  restore  as  much;  because  he 
BtB  made  master  of  it  by  the  loan ;  and  it  is  he  that  ought  to 
ar  the  loss.^ 

IIL 

666.  hUeresi  due  after  the  Term^  and  legal  Demand.  —  If  he 
ho  has  borrowed  money  fails  to  pay  it  at  the  term,  he  will  be 
»iind  to  pay  interest  from  the  time  that  a  legal  demand  of  it  has 
en  made,®  that  the  creditor  may  be  indemnified  for  the  loss  he 
stains  by  the  delay. 

IV. 

667.  Payment  of  the  Value  of  the  Thing's  lent.  —  If  he  who  has 
nnrowed  other  things  than  money  does  not  repay  them  at  the 
rm,  or  does  not  give  them  such  as  they  ought  to  be,  he  shall  pay 
e  value  of  them.^ 

V. 

668.  Time  and  Place  of  tite  Estimation  of  Things  lent.  —  The  es- 
mation  of  a  thing  lent.,  which  the  debtor  delays  to  pay  after  the 
vm,  such  as  wine,  com,  and  other  things,  is  made  according  to 
16  price  of  that  commodity  at  the  time  when  and  place  where  it 
ught  to  be  delivered,  because  it  was  due  at  that  time,  and  in  that 
►lace.  And  if  the  time  and  place  were  not  regulated  by  the  cove- 
lant,  the  estimation  will  be  made  according  to  the  price  which 
the  thing  bears  at  the  time  and  place  where  it  is  demanded.®  Un- 
less it  be  that  the  circumstances  of  the  case,  and  the  presumptions 
of  the  intention  of  the  contractors,  should  require  this  estimation 
to  be  regulated  on  another  foot' 

VL 

669.  Payment  in  the  same  Quantity  and  Quality.  —  He  who  has 
hoirowed  corn,  wine,  or  other  things  of  the  like  nature,  without 
having  them  estimated  at  a  certain  price,  which  would  make  a 
*ale,  ought  to  restore  corn,  wine,  and  the  other  things,  not  only  in 

S  2,  Intt.  qtdb.  mod.  re  corUr.  oU.  ;  —  /.  1 1,  C.  si  cert.  pet. 

*  L.  32,  D.  de  utur.    See  the  fifth  article  of  the  first  section  of  the  title  of  Interett. 
• 

L  lift.  D.  de  condict.  tritic. 

*  Ln^D.dereb.  end. 

'  See  the  ninth  article  of  the  ftnt  section. 
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the  same  quantity,  but  of  the  like  quality  with  thote  vhldi  he  hd 
received.' 

VIL 

670.  /n^eresf  of  the  Value  of  the  Thitig  fent— if  he  vho  awa 
these  kinds  of  things  does  not  pay  them  at  the  tenn,  or  thn 
value,  he  will  be  liable  for  the  interest  of  them  on  the  foot  of  tbar 
estimation,  reckoning  from  the  time  that  the  creditfw  nude  a  Icpl 
demand  of  them." 

VIIL 

671.  Interest  of  Merest  IMatofuL  —  The  debtor  bya  ocmtnettf 
loan  can  never  owe  interest  for  the  interest  which  he  is  in  amvi 
of  to  his  creditor.' 


SECTION  IV. 

OP   TBB    PKOHIBITION8    TO    LEND    HONET  TO   SONS   LlVUfO  VIOKI 
THE   PATERNAL    IUBI8DIGTION. 

672.  Guuet  of  these  Prohibitions.  —  The  lending  of  monej  t> 
eons  who  are  still  under  the  power  and  tuition  of  thdir  fatbcn,  be- 
ing to  them  an  occasion  of  debauchery,  is  one  of  the  pemicioni 
effects  of  usury.     And  it  was  by  reason  of  the  bcility  of  tMmn^ 

^  money  of  uaurers,  that  the  corraption  of  the  manoen  of  Aa 
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to  fhe  quality  of  the  nse  to  which  the  son  put  the  money  which 
he  had  borrowed. 

673.  But  because  the  lending  of  money  in  general  to  sons  that 
are  iinder  the  paternal  jurisdiction  is  not  unlawfol  in  itself,  and 
becomes  unjust  only  by  the  circumstances  of  the  bad  use  to  which 
they  put  the  money ;  the  general  prohibitions  of  lending  money  to 
thoBe  who  ate  under  the  tuition  of  their  parents,  not  being  part  of 
the  law  of  nature,  but  only  a  positive  law  of  the  commonwealth 
of  Rome,  have  not  the  force  of  a  law  in  France.  And  it  is 
not  agreeable  to  the  usage  with  us,  to  annul  without  distinction, 
as  that  deciee  of  the  senate  did,  all  the  obligations  of  loan  to  sons 
liTing  under  the  power  of  tbek  fathers,  but  only  those  where  the 
loan  is  an  occasion  of  debauchery ;  and  it  depends  on  the  pru- 
dence of  the  judges  to  distinguish  them  according  to  their  circum- 
stances. The  rules,  therefore,  which  shall  be  laid  down  in  this 
section,  are  to  be  considered  as  principles  of  equity,  which  may 
be  applied  by  the  judge  according  as  he  sees  proper. 

674.  It  is  necessary  to  remark  on  this  subject  of  lending  money 
to  sons  living,  under  the  jurisdiction  of  their  father^,  that  this  reg- 
ulation respects  not  only  sons  who  are  minors,  for  their  minority 
alone  i^ould  be  sufficient  to  annul  the  obligation  ;  but  that  it  ex- 
tends to  those  who,  being  of  full  age,  are  still  under  the  paternal 
jurisdiction,  not  having  been  emancipated.  See  the  fifth  and  sixth 
articles  of  the  second  section  of  the  title  of  Persons. 

Art. 

675.  In  what  Manner  it  is  forbidden  to  lend  Money  to  Sons  living' 
wwfer  the  Paternal  Jurisdiction.  —  Those  who  lend  money  to  sons 
living  under  their  father's  jurisdiction,  without  a  just  cause,  and 
only  to  assist  them  in  their  debauchery,  cannot  demand  what  they 
have  lent  in  this  manner.*     And  it  would  be  the  same  thing,  if,  in- 
stead of  lending  money,  the  lender  had  disguised  the  obligation 
tinder  the  color  of  another  contract,^  or  lent  other  things  than 
inoney.'     And  it  is  by  the  circumstances  that  we  ought  to  judge 
of  the  motive  of  the  loan,  and  whether  it  ought  to  subsist,  or  be 
annulled.** 

'  L.  1,  D.  de  9enat.  Maced. 
^  L.i.^  S,  D,  de  tenat,  Maeed. 

Tooehing  the  lawfnl  causes  of  lending  money  to  sons  living  under  the  paternal  jnris* 
^^ictkrn,  see  iht  said  law  7,  H  18  and  14. 
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676.  3%e  Death  of  the  Faiker  does  not  vtUkUOe  tie  Lammadeta 
the  Son.  —  The  obligation  of  sons  living  oodei  the  paternal  jini*- 
diction,  which  is  liable  to  be  vacated  by  reason  of  tlie  vice  oS  tb 
motive  of  the  loan,  will  not  be  validated  by  the  death  of  tha 
father.*  For  it  waa  vicious  in  its  origin,  and  it  is  not  so  niacb  in 
fitvor  of  the  son  that  it  ia  annulled,  aa  oat  of  haired  to  the  aefr 
tor,  who  had  made  an  unlawful  loan.' 

IIL 

677.  S  u  not  forbidden  to  lend  Money  to  a  Son  thai  s*  emmd 
paled.  —  After  the  son  is  emancipated  from  the  father's  jnrisdidian, 
these  prohibitions  cease,  and  Ms  obligation  subsists,  withont  mbj 
inquiry  into  the  motives  of  the  loan.*  And  it  would  be  the  mom 
thing,  if  be  who  was  not  really  emancipated  did  act  so  u  to  b 
publicly  reputed  master  of  his  own  concerns.'' 

IV. 

678.  J^  the  Obligation  of  the  Son  has  been  acquitted  or  approtti 
—  If  the  &ther  has  approved  or  ratified  the  obligation,  if  be  paji 
a  part  of  it,  ot  if  the  son  acquits  it  himself,  the  obligatioo  a  tht 
payment  cannot  afterwards  be  revoked.' 
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ftnse  the  things  would  not  be  safe  in  their  custody,  or  for  other 
ftuses.  And  in  all  these  cases  care  is  taken  of  the  things,  by  put- 
ing  tiiem  into  the  hands  of  persons  whom  the  owners  believe  to 
e  honesty  and  who  are  willing  to  take  charge  of  them.  It  is  this 
OTenant  which  is  called  a  deposit. 

680.  ne  Consequence  of  the  Fidelity  of  the  Depositary.  —  See- 
ig  a  deposit  is  made  mostly  in  private,  and  without  writing,  and 
;  being  a  contract  of  frequent  and  necessary  use,  and  the  safety 
f  the  thing  deposited  depending  on  the  honesty  of  the  person 
rho  takes  charge  of  it;*  so  there  is  no  engagement  which  more 
articnlarly  demands  fidelity,  than  that  of  the  depositary. 

681.  Sequestration.  —  The  first  kind  of  deposit  is  transacted 
•nly  between  two  persons,  the  one  who  deposits  the  thing,  and 
tie  other  who  takes  charge  of  it.  But  there  is  another  sort  of  de- 
oeit,  when,  two  or  more  persons  being  in  dispute  about  the  rights 
f  property  or  possession,  which  every  one  of  them  pretends  to 
ave  in  one  and  the  same  thing,  they  deposit  it  into  the  hands  of 

third  person,  who  is  called  sequestrator,  that  he  may  keep  it  till 
lie  controversy  is  decided,  and  then  restore  it  to  the  person  who 
hall  be  declared  to  be  the  right  owner.  And  the  use  of  this 
equestration  is  to  prevent  the  mischiefs  that  would  happen  in 
ase  any  of  the  parties  should  attempt  by  force  to  take  possession 
f  the  thing,  and  exclude  the  others.  TPhus,  the  effect  of  this 
equestration  is  to  preserve  to  every  one  of  the  persons  that 
gree  to  it  the  right  which  they  have  to  the  thing  sequestrated,  by 
ireserving  the  thing  itself;  and  to  deprive  them  all  of  the  use  of 
his  right,  in  so  far  as  concerns  the  possession  and  enjoyment,  lay- 
ng  up  safely  the  fruits  or  other  revenues,  if  the  thing  produces 
iny,  that  they  may  be  restored,  together  with  the  thing  itself,  to 
ihe  person  who  shall  be  found  to  be  the  true  owner. 

682.  The  sequestrator  may  be  named  either  by  the  common 
coasent  of  the  parties,  when  they  all  agree  to  it ;  or  by  the  judge, 
when  the  uncertainty  of  the  true  owner  of  a  thing  controverted, 
and  the  necessity  of  committing  it  to  the  care  and  keeping  of 
somebody,  oblige  the  judge  to  order  the  thing  ta  be  sequestered 
pending  the  suit.  And  this  is  a  judicial  sequestration,  which  is 
different  from  one  made  by  consent  of  parties,  that  being  a  cove- 
nant, and  the  other  a  regulation  made  by  the  judge. 

683.  The  judicial  sequestration  does  not  come  within  the  design 

*  Totnm  fidei  ejas  commissum.    L.l^D.  depoe. 
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of  this  work,  it  being  a  part  of  the  order  that  is  obnerved  in  jndkial 
proceedings;  bnt  because  the  natural  roles  of  sequestratioo  b; 
coiisent  of  parties  have  for  the  most  part  their  me  in  judicial 
sequestrations,  we  may  apply  to  them  the  mlea  of  this  title  wUeh 
have  any  relation  thereto. 

684.  Depotii  of  ITttn^s  immovable.  —  Altitoogh  the  use  vt  k 
deposit  might  seem  to  be  confined  to  things  that  are  moTmUe, 
because  of  the  origin  of  the  word,  which  implies  th«t  the  tiung 
deposited  is  to  be  moved  from  one  place  to  another,  and  thongb 
sequestratioQ  is  chicHy  used  in  things  immovable ;  yet  aeveithde» 
things  that  are  movable  may  be  sequestered,  when  the  poascawoH 
is  controverted,  and  things  immovable  may  be  committed  to  coA 
keeping,  by  way  of  deposit,  when  there  is  occasion  for  it ;  as  thaw 
persons  do,  who  during  their  absence  give  their  honse,  with  all  tint 
is  in  it,  in  keeping  to  a  friend,  with  whom  they  leave  ibe  k^j 
and  tiie  house  itself  is,  as  it  were,  deposited  into  the  hands  of  tht 
person  to  whose  care  it  is  committed,  whether  he  dwell  in  it  or  not 

685.  Wagert.  —  There  is  another  sort  of  deposit  in  wago^ 
when  the  wagerers  deposit  the  bet  in  the  hands  of  a  third  pcnak 
Thns  people  lay  wagers,  where  the  bet  is  to  be  ^ven  to  the  iwmI 
skilful  in  some  lawful  exercise,  such  as  fendng,  wrestling,  numiii^ 
and  others ;  and  this  was  the  only  kind  of  game  where  it  wh 
lawful  by  the  Roman  law  to  play  for  money ;  and  even  at  thk, 
the  Romans  were  allowed  to  play  hut  for  a  very  small  matter;  tbt 
wealthiest  were  not  to  exceed  a  shilling  a  time.*' 

686.  Seeing  this  deposit  of  wagers  has  no  other  rules  beaidei 
those  of  other  deposits,  and  the  agreement  of  the  wagereis,  «• 
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care  of  them.  And  the  Roman  laws  punished  such  as  did  not 
restove  things  that  were  deposited  on  such  doleful  occasions,  by 
obliging  them  to  pay  double  the  value.® 

688.  Since  tiiis  deposit,  although  necessary,  is  always  a  kind  of 
agreement,  either  express  or  tacit,  and  obliges  in  the  same  man- 
ner, and  by  the  same  rules,  as  other  deposits,  it  shall  likewise  be 
inserted  in  this  title. 

689.  Deposit  of  TMngs  distrained, — We  do  not  set  down 
unong  the  mattsers  treated  of  under  this  title,  the  deposit  of  things 
khat  are  distrained  from  debtors,  and  which  the  magistrate  com- 
ooits  to  the  keeping  of  certain  persons.  For  besides  that  this  de- 
posit is  not  a  covenant,  it  is  a  part  of  the  order  of  judicial  pro- 
seedings,  and  does  not  belong  to  the  design  of  this  work,  although 
[nany  of  tiie  rules  explained  in  this  title  may  be  applied  to  it. 

690.  TMngs  deposited  with  Innkeepers.  —  There  is  likewise 
mother  sort  of  deposit,  of  clothes  and  goods  which  travellers  put 
into  the  hands  of  innkeepers,  masters  of  ships,  and  carriers.  But 
leeing  this  deposit  is  only  a  consequence  of  the  engagements  of 
Aiose  kinds  of  persons,  who  are  accountable,  not  only  for  their  own 
pfoper  deed,  but  also  for  that  of  their  servants  and  agents,  this 
cnatter  will  come  in  more  properly  under  the  sixteenth  title  of 
kUs  book,  where  the  engagements  of  such  persons  shall  be  con- 


SECTION    I. 

OF   THE   NATURE    OF   A   DEPOSIT. 

Art.  I. 

691.  Definition  of  a  Deposit.  —  A  deposit  is  a  covenant,  by 
which  one  person  gives  to  another  something  to  keep ;  *  which  he 
is  to  restore  whenever  the  depositor  shall  think  fit  to  call  for  it.^ 

11. 

69i  The  Deposit  ought  to  be  gratuitous. —  The  deposit  ought  to 
be  gratuitous ;  for  otherwise  it  would  be  a  hiring  and  letting  to 
Wrc,  where  the  depositary  would  let  out  his  care.® 


'  ^  1,  H  1  rf  4,  D.  depos,;  —  §  17,  Irut,  de  action.  ■  L.  1,  D.  dep, 

*•  i  I,  ^  22,  eorf.  «  L.  1,  ♦  8,  I>.  <fcp. 

28  • 
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IIL 

693.  ImmovabUt  mag  be  deposited.  —  Altiioii^  a  deporit  be 
properly  only  of  movables,  yet  immovables  may  be  deporited,  m 
a  house,  or  any  other  tenement,  with  the  fruits  arudng  firom  it* 

IV. 

694.  People  may  depoxit  the  Ocods  of  others;  and  a  Huefmai 
deposit  what  he  has  stolen. —  People  may  deposit,  not  only  iriwt  ii 
tbeir  own,  bat  likewise  what  belongs  to  others ;  whether  they  came 
by  the  possession  of  the  thing  honestly,  as  an  agent,  or  factor;  or 
'whether  they  came  by  it  dishonestly.  Thns  even  thieves  awl 
robbers  may  deposit  what  they  have  taken  by  tiieft  at  toUmij. 
For  it  is  reasonable  that  the  thing  should  be  preserved^  in  otdcrto 
be  restored  to  the  tine  owner.* 

V. 

695.  ResiitutioH  of  the  Thing  to  its  Ovener.  —  When  one  de- 
posits the  goods  of  another  man,  the  depositary  is  not  obliged  to 
restore  them  to  the  person  who  deposited  them,  if  the  right  owna 
appears  and  claims  his  goods.  Thus,  if  it  is  a  thief  that  has  dfr 
posited  what  he  stole,  the  fidelity  required  in  a  deposit  doei  Dot 
oblige  the  depositary  any  longer  to  the  thief;  but  Uie  knowledp 
of  the  theft  obliges  him  to  restore  the  thing  to  its  owner.'  But  'i 
there  is  any  doubt  as  to  the  right  of  the  person  who  calls  himidf 
owner,  or  if  his  right  is  disputed  by  the  person  who  has  deposited 
the  thing;  the  depositary  becomes  in  that  case  a  judicial  depoa- 
tary,  and,  as  it  were,  a  sequestrator.     And   he  is  to  wait  for  tl 
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lonesty.  And  it  is  by  the  circamstanceB  that  we  are  to  jndg^ 
whether  ihe  depositary  ought  to  have  restored  it  to  another  than 
owner.^ 


VIL 

697.  Tke  mng  deposited  map  be  taken  back  taken  tke  Master 
9leases.  -^  Since  it  is  the  nature  of  a  deposit,  that  the  things  are 
lot  deposited  for  the  behoof  of  the  depositary,  as  things  are  lent 
br  the  nse  of  the  borrower,  but  for  the  bare  advantage  of  the  de- 
pository he  may  take  back  the  thing  deposited  whenever  he 
pleases ;  even  although  the  time  of  restitution  were  regulated  by 
the  contract.  For  it  depends  on  the  owner  to  take  back  the  thing 
leposited  whenever  he  pleases,  provided  he  do  not  do  it  at  an 
unseasonable  time,  when  the  depositary  cannot  restore  it,  because 
di  some  impediment  which  he  is  not  to  blame  for.^ 

VIIL 

698.  Of  tke  Place  wkere  tke  Thing  deposited  ought  to  be  restored. 
—  The  deposit  obliging  the  depositary  only  to  the  bare  custody 
of  the  thing,  it  is  the  nature  of  this  contract  that  the  thing  de- 
podted  be  restored  in  the  place  where  it  is  kept ;  and  the  deposi* 
taiy  is  not  obliged  to  transport  it  in  order  to  deliver  it,  unless  he 
has  knavishly  removed  it  out  of  the  place  where  he  ought  to  have 
keptit^ 

IX. 

699.  The  Produce  of  the  Thing  deposited  is  likewise  compre^ 
hended  in  the  Deposit.  —  The  deposit  extends  not  only  to  the  thing 
that  has  been  deposited,  but  if  the  thing  produces  any  fruits,  or 
other  profits,  whatever  is  the  produce  of  it  will  likewise  be  com- 
prehended in  the  deposit,  and  the  depositary  will  be  charged  with 
the  produce,  as  well  as  with  the  thin^  itself  that  was  deposited. 
Thus,  he  who  has  undertaken  the  charge  of  a  flock  of  sheep  must 
restore  the  wool  and  the  lambs  which  they  produce.' 

X. 

700.  Leave  given  to  the  Depositary  to  make  Use  of  the  Thing  de- 
posited,  —  If  one  deposits  money,  or  any  other  thing,  giving  leave 

%  L.  11,  D.  depo9.  *»  L.  1,  Sh  45,  46,  D.  dep.;  —  l  1,  ^  22,  D.  eod. 

'L.12,^  ltD.depo§,  1  L.  1,  H  23  e(  24,  Z>.  (/epos. ;  >- 2. 38,  ^  lOfD.deuswr, 
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to  the  depoutary  to  ose  it,  and  he  malMS  no  manner  of  nae  of  i^ 
he  shall  be  li^le  only  to  the  engagements  of  a  depositary,  and 
porBoant  to  the  rales  which  shall  be  explained  in  the  third  aeetiaft 
But  if  he  uses  the  thing  deposited,  his  ei^agements  t-Kangifig  iti 
natnre,  he  shall  be  bound,  either  according  to  the  mlea  of  the  loaa 
of  things  to  be  leatoted  in  specie,  if  it  is  a  thing  Hiat  ii  not  de- 
stroyed by  its  use,  oi  according  to  the  mlea  of  the  loon  of  tUagi 
to  be  lestofed  in  kind,  if  the  thing  is  of  snch  a  nature  Aat  it 
ceases  to  be  in  the  borrower's  posaesaion  as  soon  ai  ha  mikn 
nse  of  it" 

XL 
701.  y  the  UnHg  deposited  belongs  to  severed  Persoma.  —  If  tb 
thing  deposited  belongs  to  several  persons,  whether  it  be  tlMt  it 
had  several  owners  at  the  time  that  it  was  deposited,  ot  thii  it 
has  passed  to  several  coheirs  of  the  person  who  deposited  it,  the 
depositary  ooght  not  to  restore  it  but  to  all  of  them  together,  it  it 
is  a  thing  that  cannot  be  divided ;  or  he  ought  to  give  to  evoj 
me  liis  share,  if  the  thing  is  divisible,  such  as  a  sam  of  mmBj, 
ood  all  the  partners  are  agreed  as  to  their  portions.  And  if 
the  tiling  deposited  was  sealed  up,  it  shall  not  be  opened,  but  n 
presence  of  all  the  owners,  that  it  may  be  delivered  to  them  d 
together.  Bat  if  any  of  them  were  absent,  or  if  there  was  a  d» 
pnte  among  those  that  were  present,  the  depositary  ought  not  to 
restore  the  thing  deposited,  till  security  is  ^ven  him  that  he  lUl 
not  be  molested  by  any  of  the  parties ;  or  till  he  be  judicially  ifi» 
(^a^ed  of  his  trust,  by  consigning  the  thing  in  court,  acccnding  to 
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the  bands  of  die  depositary,  yet  since  that  heir  received  only  his 
own  pcntion  by  his  diligence,  before  the  insolvency  of  the  deposi- 
tary, or  loss  of  the  thing,  the  others  ought  to  bear  the  loss  of  that 
event,  either  as  an  effect  of  their  own  negligence,  or  as  an  accident 
hq)pemng  to  them* 

XIIL 

703.  ^j  the  Thing  deposited  belonging  to  mcmy  Owners,  it  be 
agreed  that  <my  one  of  them  may  call  for  it.  —  If  many  persons 
deposit  the  same  thing,  and  it  be  agreed  that  one  of  them,  or 
every  one  of  them  alone,  may  take  back  the  whole  thing  that  is 
deposited,  the  depositary  will  be  discharged  of  his  trust,  by  restor- 
ing the  thing  to  the  person  who  had  right  singly  to  call  for  it 
And  if  it  is  not  regulated  to  whom  the  thing  deposited  shall  be 
delivered,  it  shall  be  restored  according  to  the  rule  explained  in 
tke  eleventh  artide^P 

XIV. 

704.  A  Thing  deposited  with  several  Persons,-^  If  two  or  more 
persons  are  become  depositaries  of  one  and  the  same  thing,  each 
of  tiiem  shsJl  be  bound  for  the  restitution  of  the  whole.  For  the 
thing  deposited  is  not  restored,  unless  it  be  restored  entire ;  and 
they  shall  be  answerable  for  one  another  in  case  of  any  fraud 
committed  by  any  one  of  them ;  neither  will  the  action  that  is 
brought  against  one  of  the  depositaries  take  away  the  right  of 
suing  afterwards  all  the  others,  until  the  whole  thing  is  restored.^ 

XV. 

705.  ijT  the  Depositary  uses  the  Thing  deposited.  —  The  deposi- 
tary who  uses  the  thing  deposited,  against  the  owner's  will,  com- 
mits a  sort  of  theft;  and  he  will  be  liable  for  all  the  damages 
which  the  owner  suffers  thereby.' 

XVI. 

706.  A  Thing  deposited  for  the  Behoof  of  the  Depositary.  —  If 
the  thing  is  deposited  for  the  behoof  of  the  depositary,  as  if  any 
goods  are  left  with  him  to  be  sold,  that  he  may  keep  the  price  as 
money  lent ;  or  if  a  sum  of  money  is  given  him  on  condition  that, 

f  L,  I,  \  44,  D.  depot. 

^  Z.  1,^  43,  D.  depot.  ;-^v.L  \5,  D.  de  tutelcB  et  rat.  dist. ; -^  I  2^^  D,  depo$. 

**  f  6,  Lut.  de  oU.  qua  ex  dd.  nasc. ;  —  /.  8,  C7.  depos. 
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if  he  meets  with  a  purchase,  he  shall  make  use  of  the  money ;  and 
it  happens  that  what  was  given  him  on  that  condition  perisha 
before  it  was  used,  this  depositary  shall  be  bound  to  make  it  good, 
even  although  it  perished  by  an  accident.'  For  he  was  not  a  d^ 
positary  under  obligation  to  restore  the  thing  to  the  owner,  bat  to 
sell  it,  and  to  lay  out  the  money  on  his  own  a&iis,  whicli  chaoga 
the  nature  and  effect  of  the  deposit. 

XVIL 
707.  A  Coffer  deposited,  in  which  are  mo!»y  Thixtgt. —  One  maj 
deposit  things  which  are  not  shown  to  the  depositary ;  as  if  ou 
gives  him  in  keeping  a  coffer  sealed  up,  or  under  lock  and  k^, 
without  letting  him  know  what  is  in  it,  whether  it  be  monej, 
papers,  or  other  thingB.  And  in  this  case,  he  is  bound  only  to  n- 
store  the  colTer  in  the  same  condition,  without  being  accoontatilc 
for  the  things  which  the  depositor  may  pretend  to  have  pot  in  it 
But  if  the  depositor  has  shown  to  the  depositary  all  the  partlcnlir 
things  that  were  in  the  coffer,  the  latter  ought  to  answer  Cor  eioj 
one  of  the  things  which  he  took  chai^  of.* 


SECTION    II. 

OF   THE   ENOAOBMEKTS    OP   THE    DEPOSITOB. 

Art.  I. 
708.  Expenses  of  keeping  the  Thing  deposited. —  If  the  deposttaif 
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n  his  custody  some  cattle,  he  has  been  at  the  charges  of  their 
lomishineiit^ 

IIL 

710.  TT^e  Charge  of  DranspdrtoHon.  —  If,  to  restore  the  thing 
lepofiited,  carriages  are  necessary  for  transporting  it,  the  deposi- 
tary is  not  bonnd  to  be  at  the  charges,  and  the  owner  is  obliged 
to  go  and  fetch  it,  and  to  be  at  the  charges  of  transporting  it,  if 
iny  are  necessary,  or  to  reimburse  the  depositary,  if  he  has  ad- 
nmced  the  money.® 

IV. 

711.  Discharge  of  the  Depositary, —  If  the  depositary  is  not 
drilling  to  keep  the  thing  deposited  any  longer,  and  offers  to 
restore  it,  either  after  the  time  fixed  by  the  contract,  if  any  such 
legnlation  was  made,  or  even  before,  the  depositor  shall  be  bound 
to  take  back  the  thing,  provided  it  be  not  at  an  unseasonable  time, 
when,  the  depositary  being  able  to  keep  the  thing  without  any 
loss,  the  owner  cannot  conveniently  take  it  back.  For  in  this 
case,  it  would  be  necessary  to  regulate  a  time  for  discharging  the 
depositary  of  his  tmst^ 


SECTION    III. 

OF  THE    ENOAGEBCENTS   OP    THE    DEPOSITARY,   AND    HIS    HEIRS,   EX- 
ECUTORS,  OR   ADMINISTRATORS. 

Art.  I. 

712.  The  Foundation  of  the  Care  of  the  Depositary.  —  The  de- 
positary being  obliged  to  keep  the  thing  intrusted  with  him,  he  is 
by  consequence  bound  to  take  some  care  of  it»  But  because  he 
does  this  service  for  nothing,  and  only  to  do  a  kindness,  his  con- 
dition is  distinguished  from  that  of  other  persons,  who  for  their 

^  Z#.  23,  D.  depoi. ;  —  /.  8,  in  f.  D.  eod.    See  the  seventh  article  of  the  third  section  of 
lutmg  and  Hiring,  and  the  fourth  article  of  the  third  section  of  the  Loan  of  Things  to  be 
rmtendin  Spede. 
'  L.  \%  U.  deptm. 

'  BjT  the  same  reason  that  the  depositor  is  permitted  to  take  back  the  thing  deposited 
befiire  th«  time,  and  whenever  he  pleases.    See  the  seventh  article  of  the  first  section  of 
this  title.     F.  /.  I,  ^  36,  D,  dq)ot.  in  verbis,  Si  hoc  voloerit :  si  hoc  recnsaverit. 
*  L,  I,  D.  depot. 
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own  advantage  have  in  their  posseasion  thisgs  belonging  to 
others ;  such  as  he  who  boirows,  and  he  who  hires ;  and  the  ie- 
positaiy  is  bonnd  oidy  according  to  the  rnles  which  follow. 

a 

713.  Care  of  tie  Dqtoniaiy. —  The  depoutary  is  bonnd  to  taka 
the  same  care  of  the  things  deposited  that  be  does  of  faia  om. 
And  he  would  be  onfaithftd  to  hta  trust,  if  be  were  leas  oudnl «( 
them  than  of  what  belongs  to  himaetf.'' 

nL 

714.  -FVowI  or  Negligence  near  akin  to  it.  —  If  the  depoatlaiy 
suffeis  the  thing  deposited  to  be  lost,  to  perish,  or  be  eipaOti, 
tiirough  any  fraud  or  knavery,  or  through  any  fault  or  De^igcaoi 
of  his  that  cannot  be  excused,  he  shall  be  bonnd  to  make  it  good;' 
and  the  &alt  will  be  of  thia  natnie,  if  it  ia  snch  as  the  iepemttj 
woold  not  have  readily  fallen  into,  according  to  his  vbqbI  oiaMf^ 
meat  of  his  own  conoeme.' 

IV. 

715.  77te  same.  —  It  is  also  an  excnsable  faolt,  and  wfaieh  tb 
depositary  ought  to  account  for,  if  he  fails  to  use  snch  precantiiai 
as  no  other  person  would  omit,  snch  as  keejung  money  nndcr  bck 

and  key.* 
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VL 

717.  If  the  7%ing  is  lost  without  the  Depositary's  Fault.— V the 
thing  deposited  happens  to  be  lost,  or  perishes,  whether  through 
its  own  nature,  as  if  a  horse,  although  he  be  kept,  makes  his 
»eape,  and  is  lost ;  or  by  an  accident,  which  cannot  be  imputed 
to  the  depocdtaiy,  he  shall  be  discharged,  by  restoring  whatever 
!cmains  of  the  thing  deposited^t 

VIL 

718.  Agreement  touching'  the  Quality  of  the  Care  to  be  taken  by 
ie  Depositary.  -^  ff,  because  of  some  particular  consideration,  it 
ns  been  regulated  what  the  depositary  shall  be  bound  to,  his  en- 
gagement shall  be  to  him  in  place  of  a  law.  And  he  shall  be 
xmnd  to  answer,  either  for  what  shall  happen  for  want  of  the  care 
irMch  he  promised  to  take,  or  for  the  events  which  he  has  charged 
mmelf  withaL  For  the  thing  would  not  have  been  intrusted 
liith  bimi  bat  upon  this  condition.^ 

VIIL 

719.  A  Depositary  that  obtrudes  himself.  —  If  the  depositary,  not 
King  desired,  offers  of  his  own  accord  to  take  care  of  the  thing 
iepottted^  he  shall  be  accountable,  not  only  for  what  he  does 
hmdidently,  and  for  gross  mistakes,  but  likewise  for  other  faults. 
Por  the  depositor  might  have  chosen  another  depositary  that 
Btrould  have  been  more  careful.  But  this  depositary  shall  not  be 
mswerable  for  what  may  happen  without  his  fault,  through  some 
icddent^ 

720.  Cf  the  Depositary  who  has  sold  the  Tiling  deposited  and 
boi»ght  it  again.  —  If  the  depositary,  having  sold  or  otherwise 
dienated  the  thing  deposited,  recovers  it  again,  and  keeps  it  as  a 
leposit,  he  shall  be  accountable  thereafter,  not  only  for  what  he 
ices  fraudulently,  and  for  gross  errors,  but  also  for  the  least  faults 

BOOS  of  tliif  text  in  a  sense  which  agrees  with  the  preceding  rales.  For  we  ought  not  to 
lisditige  indifferentlj  aU  depositaries  of  the  losses  which  may  happen  through  their  sloth- 
olneM  and  negligence. 

ff  Zb  1,  C;  depot.;  —  v,  I.  12,  \  3,  L  14,  S  !»  ^'  ««/.; — /.  23,  in  f.  D.  de  reg.  jur.;  —  v. 
.  5,  f  2t  D.  die  amd.  caiu,  dot,  caxa.  n.  sec. ;  —  v.  I.  20,  D.  depos. ;  —  Exod.  xxii.  13. 

^  L,\^S^  D,dqf(M,;'—d.  I.  §  35;—/.  23,  D.der€g.j\xr.;  —  l  1,  C.  depos. ;'-l  7,  S  15, 
').depaeL 

*  L.\^S  35,  D.  depos. 
VOL.  I-  29 
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he  commits,  as  a  punishment  of  his  former  koavery  in  selliiig  At 


731.  jff"  the  Depositary  delays  to  restore  ike  Thing. —  If  tbe  tUng 
deposited  being  demanded,  tbe  depositary  who  is  able  to  restm 
it  delays  to  do  it,  hia  delay  will  make  Mm  answeiable:,  not  only 
for  the  least  faults  he  commits,  but  likewise  for  the  accideots  thit 
may  fall  out  after  the  time  of  the  legal  demand."  Bat  if  the 
thing  perishes  through  its  own  nature,  without  any  accident,  ud 
if  it  would  have  perished  although  the  depositary  bad  leatofed  it 
in  time,  this  loss  not  being  an  effect  of  his  delay,  be  is  not  ■»■ 
coontable  for  it." 

XL 

723.  When  the  Thing  may  be  restored  in  ang  one  of  suNy  Fbea. 

—  If  it  is  agreed  that  the  thing  deposited  shall  be  restored  in  taj 

one  of  many  places,  the  depositary  shall  have  the  choice  of  the 

place." 

xn. 

723.  Executor  or  Administrator  of  the  Depositary.  —  Hm  a- 
ecutor  or  administrator  of  the  depositary  is  accountable  for  ths 
act  of  the  deceased,  even  for  the  fraud  which  he  has  bees 
guilty  of.v 

XIIL 


TIT.  yn.  8B0.  m.]  deposit.  880 

ecaUx  or  administrator,  being  ignorant  of  the  trust,  sells  the  thing 
deposited,  believing  it  to  be  a  part  of  the  succession ;  as  if  it  hap- 
pen that  the  memorandum  which  the  depositary  had  made  to  dis- 
tingaish  the  thing  deposited  from  his  own,  being  sealed  up  with 
other  papers,  it  is  necessary  in  the  mean  while  to  sell  some  of  the 
movables,  and  the  thing  deposited  chances  to  be  among  them,  hav- 
ing no  mariL  to  distinguish  it  from  the  goods  of  the  deceased ;  as 
if  it  was  a  horse,  which,  standing  in  the  stable  with  other  horses, 
had  been  sold,  the  person  who  deposited  him  having  perhaps  neg- 
lected to  take  him  away ;  this  event  would  be,  €is  it  were,  an 
accident  that  would  discharge  this  executor  or  administrator  from 
niRlring  restitution  of  the  thing  deposited,  he  paying  always  the 
price  which  he  got  for  the  thing  when  he  sold  it.^  The  proprietor 
would  nevertheless  retain  his  right  of  claiming  the  thing,  in  whose 
hands  soever  he  should  find  it 

XIV. 

725.  A  TfttNg*  deposited  does  not  enter  into  (hmpensation.  —  The 
depositary  cannot  detain  the  thing  deposited  with  him,  in  compen- 
sation of  what  the  depositor  owes  him,  even  although  it  were 
another  deposit ;  but  each  depositary  shall  be  obliged  to  restore 
the  thing  deposited  with  him.' 

\  L.  I.,  \  %ilL  ei  I.  %  D.  dqxu.  We  have  set  down  in  this  article  the  particnlar  dream- 
stances  which  may  jostify  the  condact  of  this  executor  or  administrator.  For  there  may 
be  other  drenm  stances,  where  the  executor  or  administrator  would  not  be  easily  dis- 
dtsiged  on  his  pretending  ignorance  of  the  trust ;  since  he  is  accountable  for  the  act  of 
the  deceased,  as  has  been  said  in  the  foregoing  article ;  and  the  deceased  was  obliged 
to  distingiiish  &e  thing  deposited  from  his  own  by  some  mark,  or  some  memorandum. 
Thus,  it  seems  to  be  by  the  circumstances  of  the  quality  of  the  persons  and  of  the  thing 
deposited,  of  the  condact  of  the  depositary  and  his  executor  or  administrator,  and  other 
eirciimstances  of  the  like  nature,  that  we  ought  to  judge  of  the  obligation  of  the  deposita- 
ry's executor  or  administrator. 

It  is  to  be  remarked  on  the  law  cited  on  this  article,  that,  although  it  discharges  the 
execator  or  administrator  of  him  who  had  borrowed  a  thing,  if  the  said  executor  or  ad- 
ministrator had  sold  it,  in  the  same  manner  as  it  discharges  the  executor  and  administra- 
tor of  the  depositary,  yet  we  have  not  set  down  this  rule  in  the  title  of  the  Loan  of  Things 
to  be  ratored  in  Specie.  For  whereas  the  deposit  is  only  for  the  behoof  of  the  depositor, 
the  loan  of  a  thing  for  ase  is  barely  for  the  advantage  of  the  borrower.  And  for  this  rea- 
son it  seems  to  be  jost  that  this  loss  should  fall  upon  the  executor  or  administrator  of  the 
borrower,  rather  than  on  the  lender.    See  Exod,  xxii.  14. 

'  Zi.  1 1,  C  dqxm. ;  —  I.  uk.  C.  de  compent.  in  f. 
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SECTION    lY. 


OF  BBQVSflTaATIOH  BT  CONSBin   OF  PiniMb 

AiiT.  L 
736.  Jiefaaiion  of  a  Sequextrator  by  Omueni  of  ArMM.  — Tk> 
Beqnestzator  by  consent  of  parties  is  a  third  person,  cboaen  by  two 
or  more  persons  to  keep  as  a  deposit  a  movable  at  immonbk 
thing,  the  property  or  possession  of  which  is  controverted  amoog 
them,  and  to  lestoie  it  to  the  person  who  shall  be  ackiunriedged 
to  be  the  tme  owner.  Thos  every  one  of  them  ia  ctnuidnvd  ■ 
if  he  alone  had  deposited  the  whole  thing.  Which  dirtingniibM 
snch  depositors  from  those  who,  depositing  a  thing  that  b  ' 
them  in  cormnon,  have  only  each  of  them  their  share  in  it* 

IL 
727.  Evtry  one  of  tiote  who  have  named  tie  Se^HeOnter  M| 
obUge  him  to  the  Discharge  of  his  TYust  —  While  a  thing  is  nads 
seqncslzation,  each  of  the  persons  who  have  deposited  it  is  cos- 
sidcied  as  capable  of  being  declared  the  owner  of  it.  And  tUi 
gives  them  all,  and  every  one  of  them  in  particnlar,  a  riglrt  to  M 
that  the  sequestrator  carefully  performs  the  tnist  wliich  he  ii 
bound  to  by  his  office,  whether  it  be  in  preserving  tbo  tUi^  ■ 
if  it  u  houses  or  lands  that  are  depoeited,  in  repainng  uid  flri- 
tivating  them.^ 
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IV. 
729.  The  Sequestraiof^s  Possession^  cmd  its  Effect. —  While  a 
Miig  is  deposited,  the  owner  retains  the  possession,  and  his  depos- 
tary  possesses  for  him.  And  in  sequestration,  the  possession  of 
lie  right  owner  remains  in  suspense ;  for  it  cannot  be  said  of  any 
>iie  of  the  jNretend^rs  to  the  thing  sequestered,  that  he  possesses  the 
lung,  sinoe,  on  tiie  c<Mitrary,  they  are  all  of  them  divested  of  the 
XMsession.  But  because  the  sequestrator  possesses  the  thing  only 
n  Older  to  jnreserve  it  to  the  person  who  shall  be  declared  the  true 
iwner,  this  possession,  after  the  controversy  is  ended,  will  be  con- 
ddered,  with  respect  to  the  owner,  as  if  he  himself  had  always 
XMsessed  it.  And  this  possession  will  be  allowed  a  good  posses- 
don  to  establish  a  title  by  prescription.^ 

V. 

790.  The  Sequestrator  must  accoumt  —  After  the  controversy  is 
mded,  the  sequestrator  is  obliged  to  account  to  the  person  who  is^ 
idjudged  to  be  master,  and  to  restore  to  him  the  thing  seques- 
sra^ed,  with  the  fruits,  if  it  produces  any,  he  being  paid  his  salary, 
ind  his  eaqieases.* 

VL 

19L  Discharge  of  the  Sequestrator* —  If  the  sequestrator  is  de« 
rirous  to  be  discharged  of  his  trust,  and  the  persons  who  named 
lim,  or  any  one  of  them,  does  not  consent  to  it,  he  ought  to  apply 
tiimself  to  the  judge,  and  to  get  them  all  to  be  cited  in  order  to 
name  another  person  in  his  room.  For  he  having  accepted  a 
commission  which  has  divers  consequences,  and  which  ought  to 
have  lasted  till  the  controversy  was  ended,  he  ought  not  to  be  dis- 
charged without  just  cause/ 

VIL 

732.  Rules  of  Deposit  which  may  be  applied  to  Sequestration, — 
Wc  may  apply  to  sequestration  the  rules  of  a  deposit  which  have 
Uiy  relation  thereto.^ 


'  L.  17,  ^  1,  D.  dejm, ; — U  39,  D.  de  acq.  vd  am.  possess. 

*  Tlus  is  in  eMential  condidon  of  thia  kind  of  deposit,  which  ia  granted  only  in  order 
te^nNnre  the  thing  to  the  person  who  shall  be  declared  the  right  owner.    L,  6,  ^  1,  D. 

^L-^h^D,  depos. 
^^^A\,D.  depos. 

29  • 
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SECTION    V. 


op   A  NECESSARY   DEPOSIT. 

Art.  L 

733.  DefiHition  of  a  Necessary  Deposit.  ~  A  necessary  depont  ii 
that  of  things  which  are  saved  in  a  fiie,  an  earthquake,  or  sh^ 
wreck,  in  an  incnreion  of  robbers,  a  tnmult,  or  any  other  saddefl 
and  accidental  occasion,  which  obliges  the  owners  to  pot  whtt 
they  can  save  into  the  bands  of  the  first  persons  they  meet  iritk, 
whether  it  be  neighbonrs  or  others.* 

IL 

734.  TTtis  Deposit  is  bp  Agreement. — This  deposit,  althongh  ■^ 
ceasary,  is  nevertheless  voluntary,  and  by  agreement,  because  tk 
delivery  of  the  things  to  the  persons  with  whom  they  are  dqKMhd 
is  in  place  of  a  covenant,  express  or  tacit^ 

IIL 

735.  Ute  Duiy  of  a  Depositary  in  a  Necessary  Deposit— Bt 
with  whom  a  thing  is  deposited  through  necessity  is  bonnd  to  be 
as  faithful  to  his  trust  as,  or  rather  more  than,  any  other  depa» 
tary,  not  only  because  of  the  compassion  which  the  oocasoB  of 
this  deposit  demands,  but  because  of  the  necesuty  which  putstk* 
thing  into  his  hands,  the  owner  not  being  at  liberty  to  choow  ■■■ 
other  depositary.*     And  if  he  fails  to  restore  the  thing  depoait4 

i  iii£- 
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TITLE   VIII. 

OF  PABTNEBSHIP. 

737.  T%e  Origin  of  this  Contract^  and  its  Use. —  All  mankind 
together  makes  one  universal  society,  in  which  those  who  happen 
to  be  linked  together  by  their  wants  form  among  themselves  dif- 
ferent engagements,  proportioned  to  the  causes  which  render  them 
necessary  one  to  another.  And  a^long  the  different  ways  in  which 
the  wants  of  men  tie  them  together,  this  of  Partnership^  which 
shall  be  the  subject  of  this  title,  is  of  necessary  and  frequent  use ; 
so  that  we  see  many  partnerships,  and  those  of  many  sorts. 

738.  The  origin  of  this  kind  of  'union  proceeds  from  the  nature 
of  certain  works,  of  certain  commerces,  and  other  affairs,  which 
are  of  so  large  an  extent,  that  they  demand  the  union  and  appli- 
cation of  many  persons.  It  is  this  which  engages  men  to  erect 
companies  for  carrying  on  manufactures,  for  trading  into  foreign 
countries,  for  farming  the  king's  revenues,  or  those  of  particular 
persons,  and  for  managing  other  affairs  of  several  kinds,  according 
as  they  demand  the  united  labor,  industry,  care,  credit,  purse,  and 
other  assistance  of  many  persons.  And  the  use  of  these  kinds  of 
partnership  is  to  facilitate  the  undertaking,  the  work,  the  trade,  or 
other  affair  for  which  the  partnership  is  contracted ;  and  to  secure 
to  every  one  of  the  partners  out  of  the  share  which  he  has  con- 
tributed, in  conjunction  with  his  copartners,  such  profits  and  ad- 
vantages as  none  of  them  could  be  able  to  make  by  themselves. 

739.  The  first  sort  of  partnership  is  limited  to  certain  kinds  of 
affairs,  or  commerces ;  but  there  are  others,  where  the  partners  en- 
ter into  a  community  of  all  that  they  are  able  to  make  by  their 
industry  and  labor.     There  are  likewise  some  partnerships,  where 
the  partners  agree  to  a  reciprocal  communication  of  all  that  they 
may  acquire,  by  donation,  succession,  or  in  other  ways.     And 
there  are  some  where  the  partners  agree  to  a  community  of  all 
goods  whatsoever,  without  exception. 

740.  These  are  the  several  sorts  of  partnerships,  which  differ 
from  one  another  according  to  the  interest  and  intention  of  the  per- 
sons who  join  in  them,  that  we  shall  treat  of  under  this  title. 

741.  We  ought  not  to  set  down  in  the  number  of  partnerships 
the  unions  of  persons  that  have  any  thing  or  any  affair  in  com- 
mon, mdependently  of  their  will,  such  as  coheirs,  the  legatees  of 
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one  and  the  same  thing,  and  those  who,  thiongli  otber  caniea, 
chance  to  have  something  between  them  that  is  not  divided,  or 
Bome  af^tir  belonging  to  them  in  common  withont  any  agreement 
For  these  ways  of  having  a  thing  in  oommon  are  quite  <^  another 
nature  than  partnership,  which  is  fonned  by  consent,  and  tbej 
sliall  have  a  place  among  the  matters  to  be  treated  of  in  tbe  no- 
ond  book. 


SECTION   I. 

OF   THK   KATIFRB    OF  FABTNEHHir. 
AST.  L 

743.  Definition  of  Parttterskip.  —  Partnership  is  a  oorettAiit  be- 
tween two  or  more  persona,  by  which  they  join  iu  common,  eiths 
their  whole  substance,  or  a  part  of  it ;  or  unite  in  caizying  on  miib 
commerce,  some  work,  or  some  other  business,  that  they  may  sbm 
among  them  all  the  profit  or  loss  which  they  may  have  by  At 
joint  stock  which  they  have  pot  into  partjierahip.* 

IL 

743.  l%eShwesof  Partners  in  tAe(hmmtm'nung.~~Thetimp 

Off  afl^rs  that  are  in  common  among  partners  belong  to  every  am 

o£  them,  for  the  shares  that  are  allotted  to  them  by  their  ea» 

nant*> 
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tlons  not  being  distrngaished,  the  condition  of  every  individual 
partner  ought  to  be  the  same  with  that  of  the  others.^ 

V. 

746.  The  Ska/re  of  the  Prafit  reguiaUs  that  of  the  Loss.-^Al- 
though  the  partners  have  not  expressly  designated  both  the  por* 
tions  of  the  gain  and  those  of  the  loss,  yet  if  the  portions  of  the 
gain  have  been  ezpressedi  those  of  the  loss  will  likewise  be  regu* 
lated  on  the  same  foot  And  if,  without  saying  any  thing  of  the 
gain  or  loss,  it  be  sufficiently  expressed  what  every  one  has  put 
into  the  common  stocki  the  portions  of  the  gain  and  loss  wiU  be 
the  same  with  those  of  the  stock** 

VL 

747.  Difference  of  Contributions^  and  of  Portions.  —  Seeing  the 
partners  may  contribute  differently,  some  more  and  others  less,  of 
labor,  industry,  caredit,  favor^  money,  or  other  thing,  it  is  free  for 
them  to  regulate  in  an  unequal  manner  their  portions,  or  shares, 
aoeoiding  as  every  one  ought  to  have  his  condition  more  or  less 
advajitageousi  in  proportion  to  the  difference  of  what  they  con* 

VIL 

748.  EquaiUy  of  Shares^  notwithstanding^  the  Difference  of  Contrv- 

hfUions.  —  It  is  not  necessary  for  the  equality  of  shares  of  the 

partners  in  the  profit  arising  from  the  partnership,  that  all  their 

contributions  should  be  equal,  that  every  one  should  furnish  as 

much  money,  as  much  industry,  as  much  credit,  as  every  one  of 

the  other  partners:  but  according  as  they  contribute  differently, 

one  more  money,  another  more  industry,  a  third  more  credit,  their 

condition  may  be  equal,  by  the  equality  of  the  advantages  arising 

from  these  different  contributions.     And  very  often  it  is  agreed, 

and  with  reason,  that  one  of  the  partners  shall  contribute  only  his 

industry,  and  the  other  all  the  stock,  and  that  nevertheless  the 

profit  shall  be  equal,  because  the  industry  of  the  one  is  worth  the 

money  of  the  other.* 

*  I^  29,  D.  f»n>  toe. ; —  §  1,  IntL  tod, 

*  \  S,  ifuf.  de  todet, 

'  L.  29,  D.  pro  woe, ; —  §  1,  Intt.  de  todd. ; — I.  80,  D.  pro  aoc, 
^\%huLd$wcid.;'-l\y  C.eod.;— Z.  5,  §  l^D.  proaoc. 
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VIIL 

749.  IneguaHtgofthe  Share  of  the  Gam,  amd  of  ike  ShanofAt 
Loss.  ^  Thia  is  another  effect  of  the  inequality  of  the  coatiibit 
tiona,  that  two  partners  may  agree  that  the  one  shall  ban  i 
greater  share  of  the  profit  than  he  shall  bear  of  the  loss ;  and  tbit 
the  otiier,  on  the  contrary,  shall  bear  a  greater  part  of  the  Ion 
than  he  shall  have  in  the  profit.  And  thus,  for  example,  tbc 
partners  may  agree,  that  one  shall  have  two  thirds  of  the  profit 
and  bear  one  third  of  the  loss,  and  that  the  other  shall  have  ooe 
third  of  the  profit,  and  bear  two  thirds  of  the  loss ;  which  is  to  be 
understood  in  this  manner,  that  in  case  in  several  affiun  of  tbe 
partnership  there  be  gain  on  one  side  and  loss  on  another,  that  ii 
only  reckoned  to  be  gain  which  shall  remain  clear  afier  all  tbe 
losses  are  deducted.'' 

IX. 

750.  One  of  the  Partners  discharged  of  aU  Lois.  —  The  aunc 
consideration  of  the  different  contribations  of  the  paitnen  maf 
likewise  justify  the  covenant  by  which  it  is  stipulated,  that  one  cf 
the  partners  shall  have  a  share  of  the  gain,  and  be  altogether  bt» 
from  loss ;  because,  for  example,  of  tbc  usefulness  of  his  credit,  Ui 
favor,  his  interest,  or  of  tbe  pains  which  he  takes,  tbe  jonmeji 
which  he  makes,  and  the  dangers  to  which  he  exposes  hinudt' 
For  these  advantages  which  the  company  reaps  from  Mm  com- 
pensate that  which  the  partners  grant  him,  by  freeing  him  of  the 

And  he  might  very  lawfully  have  refused  to  engage  him- 
self  except  on  this  condition,  without  which  he  would  not  h 
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upon  one  of  the  partners,  without  his  having  any  share  of  the 
profit,  and  that  the  whole  profit  should  go  to  the  other  partner, 
without  his  bearing  any  share  of  the  loss."^ 

XL 

752.  DklawfiU  Partnership.  —  We  cannot  enter  into  partnership, 
except  it  be  of  a  commerce/  or  other  thing,  that  is  honest  and 
lawfiiL  And  all  partnerships  contrary  to  this  rule  would  be 
criminaL^ 

XIL 

753.  Difference  between  Partnership^  and  other  Contracts^  tu  to 
ike  Extent  of  the  JEngagetnenis.  -^  The  contract  of  partnership  is 
in  this  different  from  other  contracts,  that  every  one  of  the  other 
contracts  hath  its  engagements  limited  and  regulated  by  its  par- 
ticular nature;  whereas  partnership  has  a  general  extent  to  the 
engagements  of  the  different  affairs,  and  of  the  several  covenants 
into  which  the  partners  enter.  Thus,  tiieir  engagements  are  gen- 
eral and  indefinite,  such  as  those  of  a  tutor,  or  of  one  who  under- 
takes the  care  of  another's  concerns  in  his  absence,  and  with- 
out his  knowledge.®  And  likewise  honesty  and  fair  dealing 
have  in  this  contract  an  extent  proportioned  to  that  of  the  en- 
gagements.' 


SECTION    II. 

IN    WHAT    MANNER    PARTNERSHIP    IS    CONTRACTED. 

Art.  I. 

754.  Partners  ought  to  choose  one  another  reciprocally.  —  Part- 
nership cannot  be  contracted  but  by  the  consent  of  all  the  part- 
ners, who  ought  reciprocally  to  choose  and  approve  of  one 
another,*  in  order  to  form  among  themselves  a  tie,  which  is  a 
land  of  brotherhood.^ 


*  L.  3,  \  tdL  D.  pro  foc./  — L  29,  §  2,  D.  eod. 

■  L.  57,  D.  pro  mx.;  — I.  35,  §  2,  Z).  <is  contr.  empt. ;  —  /.  53,  D.  pro  socio. 
*^  L.  38,  D.  pro  mx.    See  the  beginning  of  the  second  section  of  Tutors. 
f  Lt.  3,  C-  pro  toe. 

*  Lut.  dt  oU.  ex.  cons. 
^  L.63y  D.  pro  90C. 
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a, 
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705.  J^fwenee  between  havhg'  a  Tlutg-  in  e 
PartHcnhip.  —  It  is  not  enongh  to  fonn  a  partaeraliim  that  two  c( 
more  persons  have  any  thing  in  common  among  them,  sack  ■ 
the  coheirs  of  one  and  the  same  inheritance,  legatees,  donec^ 
or  pnrcbaaerB  of  one  and  the  same  thing.  For  these  -ways  of 
having  something  in  common  among  many,  not  implyiiig  tka 
recipcocaZ  choice  of  the  pereone,  do  not  link  them  togetbs  im  pnt 
nership." 

HI. 

756.  3^  Heir  or  Executor  of  a  Partner  it  not  a  iWlMr.— Ik 
choice  of  the  persons  is  so  essentially  necessary  to  the  conatitBtiiD| 
of  a  partnership,  that  even  the  heirs  or  execnton  of  the  paitnoi 
themselves  do  not  socceed  to  this  qoali^  of  partner,'  because  it 
may  happen  that  they  are  not  fit  for  it ;  and  likewise,  that  e*fa 
they  may  not  either  relish  tJie  commerce  that  is  carried  on  bj  tit 
partnership,  or  not  approve  of  the  persons  of  the  copartnen.  Ati 
hence  it  ia  that,  since  the  tie  of  partners  can  be  no  other  than  ml- 
untary,  the  partnership  is  broken  oiT  by  the  death  of  one  ot  tht 
partoers,  in  the  manner  which  shall  be  explained  in  the  fifik  lai 
sixth  sections. 

IV. 

757.  a  cannot  be  tt^mlated  that  tie  Bnrs  or  Exeaitors  theS  fe 
Partnen. —  If  it  had  been  agreed  among  the  partners,  that  the 
partnerahip  should  be  continued  between  their  heirs  or  execotoot 
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the  others,  bat  only  w<»ii  vu«  partner  who  has  assodaied  him.' 
And  thi»  will  nuJce  among  them  a  second  partnership,  distinct 
bom  the  fiis^  and  limited  to  the  share  of  that  partner  who  has 
to  Mmself  another. 


VL 

759.  Parinersh^f  mcof  be  contracted  without  Writings  and  which 
Watf.  —  As  consent  may  be  given  either  in  writing  or  without 
writings  and  even  among  persons  that  are  absent,  by  letter,  proxy, 
or  any  other  mediator,  so  partnership  may  be  contracted  all  these 
wa]^  and  also  by  a  tacit  consent,  and  by  acts  which  make  proof 
of  it.  As  if  persons  carry  on  a  joint  trade,  and  share  the  profit 
and  the  loss.*  And  the  partnership  lasts  as  long  as  the  partners 
are  willing  to  continue  in  their  union.^ 

VIL 

780.  CfihMC  who  bug  a  Tkhip  together.  —  If  two  or  more  per- 
sons^ having  a  nund  to  buy  the  same  thing,  agree,  in  order  not  to 
mae  the  price  by  bidding  against  one  another,  to  buy  it  jointly 
together,  either  by  one  of  themselves,  or  by  a  third  person ;  this 
agreement  makes  the  thing  bought  to  belong  to  them  in  common, 
but  it  does  not  join  them  in  partnership.  For  they  are  not  linked 
together  by  the  choice  of  the  persons,  but  only  by  the  thing  which 
they  have  in  common.' 

VIII. 

761.  T%e  Partners  are  at  Liberty  to  enter  into  all  Maimer  of  Law* 
fill  Pacts.  —  People  may  in  partnerships,  as  in  aU  other  contracts, 
make  all  manner  of  lawful  pactions.  Thus,  they  may  contract  a 
conditional  partnership,  whether  it  be  that  they  will  have  their 
partnership  to  commence  only  after  the  condition  has  happened, 
or  that  they  will  have  it  to  take  its  effect  immediately,  and  to  be 
diwolved  by  the  existence  of  the  condition.^ 

IX. 

762.  Piicts  concerning  the  Duration  of  the  Partnership,  —  Part- 

'  L.  19,  Z).  pro  joc; — /.  20,  eod. ;  — L  47,  §  I,  />.  (20  reg.jur. 

K  L.  4,  D.  pro  90C,    See  the  eighth,  tenth,  and  sixteenth  articles  of  the  first  section  of 


^  f  4,  In$t.  de  wcUi. ;— /.  5,  C.  pro  aoc.    See  the  fifth  section  of  this  title. 

^  L.  33,  D.pro90C.;^l.  29,  D.  oomm.  divid,  '  L.  I,  D.  pro  toe.;  —  /.  6,  C,  eod, 

VOL.  I.  30 
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nerehip  may  be  contracted  so  aa  to  begin  either  inunediatdy,  o 
after  a  certain  time,  and  to  last  either  to  the  time  agieed  on,  n 
during  the  life  of  the  partnere,"  and  in  such  a  manner  that,  if 
there  are  many  copartners,  the  death  of  one  of  them  may  mt 
inteimpt  the  pBTtneiBbip  among  the  others.' 


763.  Penal  CUauet.  —  We  may  add  to  the  contract  of  [ 
Bbip  penal  claQses  against  him  who  shall  contravene  what  bw 
been  agreed  on ;  whether  it  be  by  doing  what  he  ongbt  no^  at 
not  doing  what  he  ought  to  have  done.'  Bat  the  efiect  wlwk 
these  kinds  of  penalties  are  to  have  is  to  be  regulated  by  the  pru' 
deuce  of  the  judge,  according  to  the  circamstanceBJ 

XI 

764.  Paclt  for  regvlatittg  the  Shares. — The  partners  may  dths 
regulate  themselves  the  shares  which  every  one  is  to  have  inttt 
partnership,  or  they  may  refer  the  matter  to  the  arbitntim  d 
other  persons ;  and  if  tbey  have  referred  it  to  other  ^ptatan*,  ct 
even  to  one  of  themselveB,  it  will  be  the  same  thing  as  if  tbey  kad 
referred  it  to  the  arbitration  of  akilful  and  reasonable  men ;  ud 
what  is  determined  herein  by  the  persons  named  will  not  tali 
place,  if  any  of  the  partners  has  reason  to  complain  of  thi 
award.* 
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XIL 
765.  A  Oi/t  wider  Color  of  a  Partnership.  —  If  a  partnership  were 
oontracted  only  to  color  a  deed  of  gift  from  one  of  the  contractors 
to  the  other,  so  that  the  profits  should  belong  wholly  to  one  of  the 
partners,  this  would  not  be  a  partnership,  there  being  only  one 
person  who  reaps  the  whole  profif^  And  if  such  a  contract  were 
entered  into  for  the  behoof  of  a  person  to  whom  the  other  cannot 
make  over  any  thing  by  deed  of  gift,  the  contract  would  be  null 
and  unlawful,  as  being  made  to  elude  the  law." 


SECTION  III. 
of  the  several  sorts  of  partnerships. 

Art.  L 

766.  Partnerships  cure  General^  or  Particular, —  Partnerships 
are  either  general,  of  all  the  goods  of  the  partners ;  or  particular, 
of  some  goods,  some  commerce,  or  of  some  farm,  or  other  thing : 
and  the  goods  which  are  put  into  the  partnership  become  com- 
mon to  all  the  partners,  although  they  are  not  delivered,  and 
aKhoagh  they  remain  in  the  possession  of  the  partner  who  was  the 
owner  of  them  before  the  partnership  was  contracted.  For  the 
intention  of  the  partners  to  communicate  the  goods  makes  a 
tacit  delivery  of  them;  and  each  of  the  partners  possesses  for 
all  the  others  the  thing  belonging  to  them  in  common  which  is 
in  his  custody.* 

II. 

767.  The  Partnership  of  Profits^  or  Pure  and  Simple.  —  If,  in  a 
contract  of  partnership,  the  parties  had  omitted  to  express  of 
what  goods,  what  business,  or  what  commerce  the  partnership 
was  to  consist;  and  it  was  barely  said,  that  they  joined  in 
partnership,  or  that  the  partnership  should  be  of  the  gain  and 
profit  which  the  partners  should  make,  without  naming  any  thing 
in  particular;  the  partnership  would  extend  only  to  the  profits 
which  the  partners  might  make  by  the  trade  and  business  which 
they  should  carry  on  jointly  together.** 

'  L.5,\  S,  D.  pro  90C ; — L  35,  §  3,  Z).  cb  mart.  eaui.  donat, 

*  L.  Z2t  \  2^^  D.  de  donat.  int.  vir.  et  uicr. 

•  L.  5,  D.  pro  toe. ;  —  Intt.  de  aociet.  in  princ. ; — /.  1,  §  1,  ef  /.  2,  D.  pro  toe, 
^  L.1  HL^D.proaoc.;  — /.  45,  4  I,  D.  de  acq.  vd  omitt.  hartd. 
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768.  77ie  IWlnerghyj  of  Pro0t  dott  mot  inebide  iikeriUmai, 
Legacietf  and  Oifts. —  A  partnership  of  gains  and  profits  docs  not 
comi»ehend  inheritances,  legacies,  gifts,  whether  they  be  giAi 
that  are  to  have  their  effect  before  or  after  the  death  of  tbe  gno^ 
nor  that  which  the  partners  ma;  have  acquired  any  other  wi; 
than  by  their  indostry,  or  from  the  effects  which  they  have  {Mt 
into  the  joint  stot^.  For  these  sorts  of  acquiflitioiis  liaTe  tks 
causes  and  their  motives  in  tbe  persons  of  those  to  vfaom  tktf 
happen ;  such  as  some  merit,  some  tie  of  friendship  or  telatkHi,  or 
the  natural  right  of  inheriting;  which  are  advantages  that  the 
partners  did  not  mean  to  communicate  to  one  another,  nnim 
the  same  be  particularly  expressed,  because  they  are  not  the  saine 
in  every  one  of  the  partners.  Neither  does  this  Idnd  of  partii» 
ship  take  in  the  debts  owing  to  the  partners,  except  they  be 
such  as  may  have  arisen  from  tbe  afihirs  or  commerce  of  tfci 
partnerBhip." 

IV. 

769.  A  ^rtitertMp  of  all  Maimer  of  Estate  and  Gooda  exeUn 
nothaig.  —  A  general  partnership  of  all  manner  of  estate  ud 
goods  includes  every  thing  that  may  belong  to  the  partnefi^  flr  bi 
acquired  by  them,  by  any  cause  whatsoever.  For  the  general  (■• 
pression  of  all  manner  of  estate  and  goods  leaves  nothing  oat 
And  saccessions,  legacies,  donations,  and  all  other  sorts  of  aeqiH 
ritione  and  jao&ta,  are  com|»ehended  under  it,  vnlesB  they  in 
spedally  reserved* 
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Buch  as  his  son,  or  otherwise,  he  will  also  be  bound  to  communi- 
cate it*  For  a  partnership  of  all  manner  of  estate  and  goods 
leaves  nothing  proper  or  peculiar  to  the  partner. 


VL 

771.  2%f  P&rsomU  OondemnaHon  of  a  Partner.  —  If,  on  the  con- 
izaryi  one  of  the  partners  is  condemned  on  an  accusation  which 
he  has  drawn  upon  himself  by  his  own  folly,  he  alone  shall  bear 
the  punishment  which  he  has  merited.     But  if  he  is  unjustly  con- 
demned, the  injustice  ought  to  fall  upon  all  the  partners,  and  not 
on  him  alone.     And  the  same  distinction  is  to  be  made  in  the 
other  kinds  of  condemnations  in  civil  causes,  according  as  the  co- 
partner has  been  well  or  ill  grounded  in  his  claim,  or  has  defended 
himself  ill  or  well.'    Thus,  in  both  these  cases,  it  will  depend  on 
the  equity  of  the  partners,  or  prudence  of  their  arbitrators,  to  dis- 
cern aright  between  the  losses  which  the  copartner  ought  to  bear 
done,  and  those  which  ought  to  fall  on  the  whole  partnership. 

VII. 

772.  Unlawful  Profits  do  not  come  into  the  Joint  Stock.  —  The 
TUilawful  and  dishonest  gains  which  a  copartner  may  make  do  not 
eater  into  the  partnership ;  and  he  who  makes  them  ought  alone 
to  be  chargeable  with  making  restitution  of  what  he  has  ill  got 
But  if  the  other  partners  share  with  him  in  his  unlawful  gains, 
ttey  will  become  his  accomplices,  and  be  liable  to  the  same  pun- 
iBhment  which  he  may  have  deserved.* 

VIII. 

773.  Partnerships  are  limited  to  the  Things  put  into  the  Commvr 
«%. — Partnerships  are  limited  to  the  kinds  of  goods,  commerce, 
or  other  things,  which  the  partners  are  willing  to  join  in  com- 
mon; and  do  not  extend  to  those  things  which  they  have  no  mind 
to  put  into  the  community.  Thus,  for  instance,  if  two  brothers 
enjoy  in  common  the  inheritance  of  their  father,  and  continue  in 
a  partnership  of  the  profits  and  losses  which  accrue  from  thence, 
they  may  for  all  this  possess  each  of  them  in  particular  whatever 
they  may  acquire  any  other  way.*^ 

*  Jl  52,  4  16,  2>.  pro  socio.  ^  L.  52,  §  xdt.  D,  pro  toe. 

.    I  L.  52,  S  17,  D.  pro  §oc. ;  — /.  53,  eod.; — /.  55,  inf.  eod. 
^  L.  5%^  6,  D.  pro  aodo. 

30* 
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IX. 
774.  If  there  is  any  Obscurity  in  the  Chntract  of  PartiienUf,li 
know  what  it  comprehends,  —  If  the  partnership  h^>pen8  to  be  ooi- 
tracted  in  terras  which  give  occasion  to  doubt  whether  all  the  eiWi 
present  and  to  come  is  comprehended  in  it,  or  only  the  pmot 
estate  in  poBsession,  or  there  are  other  euch  like  doabts;  tk^ 
are  to  be  interpreted  by  the  ways  in  which  the  partners  thenudm 
shall  have  executed  their  contract,  and  by  the  circametances  wU 
may  be  able  to  show  their  intention,  according  to  the  faregoii; 
rules,  and  the  general  rules  of  the  interpretation  of  coTenantft.' 


775.  Debts  of  the  Ommunity  and  of  the  Partnert.  —  The  delib 
owing  by  the  community,  and  ita  other  charges,  are  to  be  paid  out 
of  the  common  stock ;  and  the  partnership  being  ended,  euk 
partner  owes  his  share  of  them  in  proportion  to  the  share  he  bu 

ill  the  jf^iiit  stocki  Rut  the  monoyv'  hoirowpd  by  a  pnrtner.  whWi 
havi!  not  been  put  into  the  common  caali,  or  have  nol  bfcn  laidtwi 
to  the  use  of  the  community,  are  the  peculiar  debt  of  him  wbo 
borrowed  them.' 

XI. 

776.  What  the  Partner  may  or  may  not  take  out  of  the  iWfc 
8iock.  —  In  a  universal  partnership  of  the  whole  estate  aaJ 
goods,  of  all  profits,  and  of  all  expenses,  each  partner  can  Milj 
dispose  of  his  own  share,  and  he  ought  not  to  take  outoflh 
common  stock  for  his  particular  expenses  more  than  what  is  n^ 
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:en  ont  of  the  joint  stock,  and  it  happen  that  one  of  the 
rs  hath  a  daughter  to  many,  and  that  the  others  have  none, 
lighter  will  nevertheless  have  her  portion  out  of  the  joint 
And  this  partner  will  have  this  advantage  over  the  others, 
t  any  injustice,  for  each  of  them  might  have  had  it  And 
te  in  which  they  were  all  of  them,  under  the  same  uncer- 
of  the  event,  and  with  the  same  right,  having  rendered  their ^ 
on  equal,  it  made  also  their  agreement  just. 

XIII. 

Vklauful  Expenses.  —  The  expenses  which  the  partners  are 
aming,  debauchery,  or  other  unlawful  practices,  are  not  to 
m  out  of  the  common  stock.^ 


SECTION    IV. 

OP  THE    ENGAGEMENTS'  OF    PARTNERS. 

Art.  I. 

UkUp  and  Fidelity  among  the  Partners.  —  Partners  being 
by  a  general  engagement,*  in  a  sort  of  fraternity,**  to  act  the 
'  the  other  as  every  one  would  do  for  himself,  they  owe  re- 
dly to  one  another  an  upright  fidelity  and  integrity,  such  as 
igage  every  one  of  them  to  share  with  the  others  whatever 
ive  belonging  to  the  community,  with  all  the  profits,  fruits, 
her  revenues  which  they  may  reap  from  it;  and  not  to  keep 
ing  to  themselves,  but  what  they  may  lawfully  do  by  their 

XL 

Care  and  Vigilance  of  the  Partners,  —  Besides  the  fidelity 
the  partners  owe  to  one  another,  they  likewise  owe  their 
r  the  affairs  and  effects  of  the  community.  But  whereas 
delity  admits  of  no  bounds,  they  are  obliged,  with  respect 


,  D.  pro  90C» 

^  4  1*  D.pro  90C.    As  to  the  expenses  which  are  laid  oat  on  account  of  the  part- 

ee  the  elerenth  article  of  the  following  section. 

he  twelfth  article  of  the  first  section. 

he  first  article  of  the  second  section. 

;  4  \,D.  pro.  90C. ;  —  /.  3,  C.  eod. ;  —  /.  1,  inf.  D.  eod. ;  —  /.  38,  §  1,  eod. 
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to  the  care  which  they  owe,  to  nse  only  the  same  applieatioD  ul 
vigilance  in  the  common  aflaira  a^  they  nae  in  thdr  own.* 

IIL 

781.  Partiters  accountable  for  fVaud,  tmd  Qrou  FamlU.  —  !%■ 
doty  of  care  and  vigilance  which  the  partners  owe  to  one  anodie^ 

*  being  regulated  by  the  care  which  they  have  of  what  is  their  own, 
it  does  not  extend  to  the  greatest  exactness  that  the  most  carefal 
and  diligent  persons  are  capable  of;  but  it  is  limited  to  make  tbem 
responsible  for  all  deceit,  and  for  all  gross  faults.  And  if  a  put- 
ner,  who  takes  the  same  care  of  the  common  affairs  as  he  does  of 
his  own,  falls  into  some  slight  fault  without  any  evil  iotentioB, 
he  is  not  accountable  for  it :  and  the  other  partnen  on^  to 
blame  themselves  for  not  having  made  choice  of  a  more  eaRM 
partner.' 

rv. 

782.  Accidents. —  Partners  are  never  responsible  for  any  aft 
dent;  unless  they  have  given  occasion  to  it  by  some  fadfil 
which  they  ought  to  answer.  As  if  a  partner  has  sulTered  a 
which  he  had  in  hia  custody  to  be  stolen.' 


783.  If  a  Partner  appropriates  to  himself  or  ctnwerli  Co  M(  M 
Use,  any  Thin^  belonging  to  the  Community.  - —  If  one  of  ths  pM^ 
ncrs  appropriates  to  himself  or  conceals  any  thing  belon^nf 
the  community,  or  if  he  puts  it  to  his  own  use  contrary  to  the  8 
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ing  to  the  oommtmity,  such  as  any  movable  thing  which  he  has 
made  some  use  of,  it  will  not  be  presumed  that,  because  he  had 
the  thing  in  his  custody,  and  made  use  of  it,  therefore  he  is  guilty 
of  theft ;  but  that  he,  being  the  owner  of  it  in  some  part,  did  make 
use  of  his  own  lighti  being  confident  of  having  the  consent  of  his 
copartners.^ 

vn. 

785.  Lou  or  Damage  caused  by  a  Partner. —  If  by  some  fault, 
violence,  or  other  unlawful  means,  a  partner  occasions  damage  to 
the  communityi  he  shall  be  bound  to  make  it  good.^ 

VIIL 

786.  The  Service  which  a  Partner  does  is  not  compensated  with 
Ike  Loss  which  he  occasions.  —  If  the  same  partner  who  has  caused 
any  damage,  or  who  through  his  fault  and  negligence  has  given 
occasion  to  some  loss,  which  may  be  imputed  to  him,  happens  in 
other  respects  to  have  procured  some  profit  to  the  community,  the 
profit  which  he  has  procured  will  not  be  compensated  with  the  loss 
which  he  has  occasioned.  For  he  was  bound  to  procure  this  profit, 
and  consequently  cannot  compensate  it  with  the  loss.™ 

IX. 

787.  The  Partner  is  answerable  for  the  Act  of  the  Person  whom 
he  has  taken  into  Partnership  for  his  Share,  —  If  one  of  the  part- 
ners has  taken  another  person  into  partnership  with  him  for  his 
particular  share,  and  has  suffered  him  to  meddle  in  any  affair  of 
the  community,  he  shall  be  accountable  for  the  act  of  the  said 
person,  and  must  make  good  to  his  copartners  the  loss  which  this 
third  person  shall  have  occasioned  to  the  community.  For  it  is 
his  fault  that  he  has  made  a  bad  choice,  and  that  he  did  it  without 
the  knowledge  and  consent  of  the  other  partners.*^ 

X. 

788.  Loss  and  Gain  occasioned  by  the  Under-Partner.  —  K  this 
onder-partner  happens  to  have  been  the  author  of  loss  in  one  re- 

*  L.  51,  D.proMC  *  L.  47,  §  1 ;  —  //.  48  ei  49,  D.  pro  socio. 

■  /i.  25  rf  26,  D.  pro  aoc. ;  —  /.  23,  4  1,  «od.  If  this  loss  were  not  occasioned  by  some 
htxid^  or  other  unfair  waj,  if  it  were  small,  and  the  profit  were  considerable,  and  whoUj 
Owing  to  the  industry  of  that  partner,  woold  this  compensation  be  unjust  ? 

*  L,  Xiy  D.  pro  woe. 
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gpect,  and  of  profit  in  another,  the  losa  and  profit  will  not  be  omih 
pensated  together  in  this  case;"  no  more  than  in  the  case  c^  the 
luss  occasioned  by  the  partner  who  had  procured  profit,  aa  haa  beca 
akeady  mentioned  in  the  eighth  article,  because  the  act  of  thii 
under-partner  U  the  act  of  the  partus  himself. 

XL 

789.  The  Expensei  of  the  Partners. —  The  partners  ie«»Ter  ont 
of  the  joint  stock  all  their  necessary,  osefol,  and  reasonable  «• 
penses  which  regard  the  community,  and  which  they  have  been  it 
on  account  of  the  common  affaire ;  snch  aa  travelling  ezpenae^ 
whatever  they  have  laid  out  on  the  carriage  of  persons  az  gooda, 
workmen's  wages,  necessary  repairs,  and  other  the  like  chsigca 
And  if  the  partner  who  has  been  at  these  expenses  had  bonowcd 
the  money  upon  interest,  or  having  advanced  the  money  hint- 
self,  his  copartners  have  been  backward  in  reimbursing  him,  be 
will  likewise  recover  the  interest  of  the  money  bom  the  time  thit 
he  advanced  it,  although  he  has  not  made  any  legal  demand  et 
it  But  the  partners  do  not  recover  the  expenses  which  they  ban 
laid  ont  unnecessarily,  or  for  their  own  pleasure.' 

XIL 

790.  3%e  Particular  Loss  of  a  Partner,  occasioned  by  tie  Afain 
of  the  Community.  —  If  a  partner  suffers  any  paiticnlai  loH  ii 
doing  the  busint.<s3  of  the  community,  as  if  he  exposes  hinuelf  to 
any  danger,  and,  for  instance,  in  a  journey  which  he  makes  for  the 
common  affairs,  he  is  robbed  of  his  clothes,  and  of  the  i 
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XIII. 

791.  Plarticular  Oavns  or  Losses  on  Account  of  the  Partnership.  — 
If  it  happens  that  the  partner  by  the  occasion  of  some  affair  of  the 
community  reaps  some  profit ;  as  if  the  affairs  of  the  community 
giye  him  access  to  a  person  from  whom  he  receives  a  favor,  or  if 
tiiey  give  him  light  into  some  particular  affair  in  which  the  commu- 
nity^ is  no  ways  concerned,  and  he  makes  advantage  of  it :  or  if, 
on  the  contrary,  the  partnership  is  to  him  an  occasion  of  loss,  as  if 
the  care  of  the  common  affairs  makes  him  neglect  his  own :  or  if 
any  one  out  of  spite  to  the  society  forbears  to  do  him  the  good 
(^foes  they  were  wont  to  do ;  these  kinds  of  gains  and  losses  will 
concern  hiin  alone.'^  Because  these  events  have  for  their  causes, 
etttier  the  particular  conduct  of  the  said  partner,  or  his  merit,  or  his 
negligence ;  or  some  other  fault,  or  some  chance :  and  because  the 
conjunctore  which  links  together  these  causes  with  the  occasion  of 
the  affidrs  of  the  community  is,  as  it  were,  an  accident,  which 
does  not  affect  the  community,  but  only  the  partner  to  whom  these 
things  may  have  happened. 

XIV. 

792.  Loss  of  Things  designed  to  be  put  into  the  Common  Stock,  — 

All  the  losses  of  the  joint  stock  are  common  to  the  partners.     But 

in  order  to  judge  whether  the  money  or  other  thing  which  is  lost 

oogbt  to  be  considered  as  part  of  the  common  stock,  it  is  not 

enough  that  it  was  designed  to  be  put  into  it,  but  we  must  consider 

the  circumstances  in  which  the  things  are  when  the  loss  happens. 

Thus,  for  example,  if  the  money  which  a  partner  was  to  furnish 

for  buying  of  merchandise  perishes  in  his  own  hands,  before  he 

bas  put  it  into  the  common  cash,  or  laid  it  out  on  the  common 

concern,  the  loss  is  his  own.     But  if  this  money  was  to  be  carried 

a  journey,  in  order  to  buy  something  for  the  public  account,  and  it 

happens  to  be  robbed  on  the  way,  the  community  bears  the  loss  of 

it,  although  it  was  not  yet  laid  out  on  their  account ;  because  it 

the  eonremency  which  the  affair  of  the  community  gave  him  to  do  his  own  business 

oogiit  not  to  be  prejadicial  to  his  copartners. 

It  is  necessary  to  remark  on  the  fourth  section  of  this  fifty -second  law,  and  on  the  sixty- 

firat  law  cited  on  this  article,  that  their  disposition  corrects  the  hardship  of  the  last  sec- 

tioo  of  the  sixtieth  law,  which  says,  that  a  partner  who  is  wounded  on  occasion  of  an 

affair  belonging  to  the  community  bears  the  charges  of  his  own  cure  ;  and  that  for  this 

retion,  because  that  although  he  suffers  this  expense  on  account  of  the  commnnity,  yet  it 

if  DOC  for  the  comxnanity  that  the  expense  is  laid  out. 

'  Z^  60,  4  li  Z>.  pn  todo. 
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was  on  the  community's  account  that  It  was  carried,  and  the  pari* 
ner's  destination  of  it  to  the  public  use  waa  accompliabed  on  hit 
part  So  that  the  money  was  transported  at  the  peril  of  the  irbok 
community.  And  in  other  such  like  events,  the  Iosb  falls  or  bib 
not  upon  the  community,  according  to  the  state  of  things.  Aod 
we  must  discern  whether  the  partnership  is  already  formed ;  wbat 
is  the  destination  of  the  money,  or  other  thing,  that  is  to  be  pot 
into  the  joint  stock;  what  steps  have  been  taken  towards  poi^ 
it  in,  and  the  other  circumatancea  by  which  we  may  be  aUe  to 
judge  if  the  thing  which  perishes  ought  to  be  considered  aa  hmf 
already  in  the  common  stock,  or  as  belonging  still  to  the  pam 
who  was  to  put  it  in.* 

XV. 

793.  Insolvency  of  a  Partner.  —  If  one  of  the  partnen  hat  ad- 
vanced money,  or  has  entered  into  some  engagement,  againil 
which  the  community  ought  to  indemnify  him ;  every  one  of  tke 
partners  must  reimburse  or  indemnify  him  in  proportion  to  tbeit 
shares.  And  if  he  is  not  able  to  recover  the  share  of  one  of  the 
partners  who  is  insolvent,  or  cannot  for  other  reasons  get  payment 
of  him,  this  share  of  the  deficient  partner  most  be  paid  by  all  the 
other  partners.  For  it  was  on  the  community's  account  that  thu 
partner  advanced  the  money,  or  entered  into  tiie  engagement ;  and 
the  losses  as  well  as  the  gains  ought  to  be  shared.* 

5VL 


794.  One  Partner  cannot  engage  the  others  unleu  thejf  kaee  em- 
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XVIL 

795u  A  Pariner  cannot  take  his  CapUcd  omtofthe  Common  Stock. 
-*  The  partners  cannot  take  out  of  the  common  stock  that  which 
they  have  put  into  it,  because  the  whole  stock  belongs  to  the 
community,  and  cannot  be  diverted  nor  diminbhed  but  with  the 
consent  of  all  the  partners  while  the  partnership  lastsJ  And  it  is 
no  more  lawful  for  a  partner  to  diminish  the  common  stock,  than 
it  is  to  break  oS  from  the  partnership  unfairly,  and  with  a  sinister 
view.* 

XVIII. 

796.  Of  him  who  proposes  a  Partner j  and  answers  for  him. —  If 
one  is  received  into  a  partnership  by  order  and  upon  the  recom- 
mendation of  a  third  person,  who  proposed  him  to  the  partners 
and  who  answers  for  him,  this  third  person  will  be  accountable 
hr  the  act  of  the  partner  whom  he  recommended,  in  the  same 
manner  as  he  would  be  for  his  own  proper  act,  if  he  himself  were 
a  partner.^ 

XIX. 

797.  Benefit  of  Partners  as  to  the  Payment  of  what  they  owe  to 
one  another.  —  If  a  partner  happens  to  be  indebted  to  his  fellow'* 
partners  on  account  of  the  partnership,  without  being  chargeable 
with  any  misdemeanour  or  knavery,  and  is  not  able  to  pay  all 
he  owes,  without  being  reduced  to  great  necessity,  his  copartners 
are  obliged,  not  only  out  of  humanity,  but  also  because  of  the 
brotherly  tie  that  is  between  partners,  to  have  compassion  on  him, 
whether  their  partnership  be  universal  of  all  their  estate  and  goods, 
or  only  particular  of  certain  things.  And  they  ought  not  to  exact 
rigorously  all  that  he  owes  them,  if  he  is  not  able  to  pay  it  with- 
out being  reduced  to  great  extremity.  But  they  ought  to  make  the 
payment  easy  to  him,  whether  by  taking  lands  or  houses,  movables, 
and  other  effects,  at  a  reasonable  price,  or  dividing  the  payments, 
granting  delays,  or  other  favors  and  eases,  according  to  the  cir- 
cumstances. And  whatever  constraints  they  should  make  use  of 
beyond  these  limits,  and  contrary  to  this  temperament,  may  be 

oftiinanoe  of  Blots.    8ee  the  fifth  article  of  the  second  section  of  Covenants^  and  likewise 
the  title  of  Pctrtnenhips  in  the  ordinance  of  1673. 

J  See  the  fifth  article  of  this  section. 

'  See  the  third  and  the  following  article  of  the  fifth  section. 

*  L.  uU.  D.  pro  toe, 

VOL.  I.  31 
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mitigated  by  the  intervention  of  the  judge,  accoiding  to  the  qiut 
ity  of  the  partners,  the  nature  and  quantity  of  the  debt,  the  gooda 
of  the  debtor,  those  of  the  creditor,  and  other  views  of  the  state  of 
things.^ 

XX 

798.  If  the  Partner  rendert  himself  vntaorthg  of  thu  BenelU.— 
This  humanity  which  copartners  owe  to  one  another  is  not  doe 
to  him  who  has  knavishly  made  away  his  efiects,  that  he  might 
avoid  payment,  or  who,  to  prevent  sentence  being  given  agaiHt 
him,  disowned  the  quality  of  a  partner,  or  has  in  any  othex  ma^ 
ner  of  way  rendered  himself  unworthy  of  snch  a  favor.' 

XXL 

799.  7%it  Benefit  does  not  extend  to  the  Sureties,  nor  to  the  Bekt 
or  Eaecviors  of  the  Partners.  —  The'  sureties  of  a  partner,  Aok 
who  are  bound  to  answer  for  what  he  does,  his  heire  or  execntoa, 
and  other  successors,  cannot  claim  this  benefit ;  because  their  obli- 
gation Is  quite  of  another  nature ;  the  sureties,  and  those  who  an 
accountable  for  the  act  of  a  partner,  being  boond,  with  this  viwf 
of  the  partner's  proving  insolvent,  to  make  good  whatever  be  siaD 
happen  to  owe ;  and  the  heirs,  executors,  oi  administraton,  hiv> 
ing  accepted  of  the  sttccession,  cannot  lessen  the  charges  of  iL' 

XXIL 

800.  One  Partner  can  do  nothing  in  the  Affairs  of  the  Cbanwrilf 
against  the  Will  of  the  other  Partners.  —  The  partners  cannot  in 
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SECTION    V. 

OF   THE  DISSOLUTION   OF   THE   PABTNERSHIP. 

Art.  I. 

801.  T%e  Partnership  is  dissolved  by  the  Consent  of  the  Partners. 
-  As  partnership  is  formed  by  consent,  so  is  it  in  the  same  man- 
er  dissolved,  and  it  is  free  for  all  the  partners  to  break  off  their 
eurtnership,  and  to  give  it  over  whenever  they  please,  even  before 
le  end  of  the  term  which  it  was  to  have  lasted,  if  they  all  agree 
lit' 

IL 

802.  Each  Partner  may  break  off  Partnership  when  he  pleases.  — 
lie  tie  which  is  among  partners  being  founded  on  the  reciprocal 
iioice  which  they  make  of  one  another,  and  on  the  hopes  of  some 
rofit,  it  is  free  for  every  one  of  the  partners  to  break  off  partner- 
lip  whenever  he  pleases ;  whether  it  be  because  there  is  no  good 
greement  among  the  partners,  or  that  some  necessary  absence,  or 
ther  ai&drs,  make  the  partnership  burdensome  to  him  who  is  de- 
roos  to  leave  it;  or  that  he  does  not  like  a  commerce  which  the 
artners  are  about  to  undertake ;  or  that  he  does  not  find  his  ac- 
ount  in  the  partnership,  or  for  other  reasons.  And  he  may  give 
ver  partnership  without  the  consent  of  the  other  partners,  and  that 
ven  before  the  time  at  which  it  was  to  have  ceased,  and  although 
t  have  been  agreed  that  none  of  the  partners  should  break  off 
he  partnership  till  the  time  agreed  on  were  expired.  Provided 
hat  the  partner  does  not  break  off  with  some  sinister  view ;  as  if  he 
:\mts  the  partnership  that  he  may  buy  for  himself  alone  what  the 
whole  community  had  a  mind  to  purchase,  so  that  he  may  make 
some  other  profit,  to  the  prejudice  of  the  other  partners,  by  his 
leaving  them  :  or  provided  he  does  not  quit  after  some  business  is 

begun,  or  at  an  unseasonable  time,  which  may  occasion  some  loss 

or  damage  to  the  commimity.** 

III. 
803.  A  Fraudulent  Renunciation  of  Partnership  does  not  free  the 

'  ^-  S5,  ^  3,  D.  pro  socio ;  —  /.  5,  C.  eod. 

^  ^  63,  in  fine,  D.  proaoc.;  —  U.  14,  15,  et  16,  eod. ;  —  /.  65,  §  4,  eod. ; — d.  I.  65,  ^  6  j 
i  5,  C.  eod. ; — ^  4,  Intt,  eod. ;  —  L.  14,  D.  eod.    Sec  the  following  articles. 
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Person  who  to  renounces  from  his  EngagemeiU*.  —  The  partnei 
who  breaks  off  partnership  with  an  unfair  design  disengages  his 
copartners  from  all  engagement  to  him,  but  does  not  disengage 
himself  from  his  obligations  to  them.  Thus,  he  who  shonid  witb- 
diaw  himself  from  a  universal  partnership  of  their  whole  estate, 
present  and  to  come,  that  he  alone  might  inherit  a  succession  fillu 
to  him,  wotdd  bear  the  whole  loss,  if  the  succession  «4iidi  be 
alone  inherits  Bhould  prove  burdensome ;  but  he  would  not  depan 
his  copartners  of  the  profit,  if  the  euccesBion  should  prove  adnn- 
tageouB,  and  they  have  a  mind  to  share  in  it.  And  in  genenl,  if 
a  partner  breaks  off  at  an  unseasonable  time,  which  occasioos  the 
loss  of  some  profit  to  the  community,  which  otherwise  it  might 
have  made,  or  which  causes  any  other  damage,  he  will  be  bound  lo 
make  it  good.  As  if  he  quits  before  the  time  to  which  the  psit- 
□ership  was  to  have  lasted,  abandoning  a  business  with  which  he 
was  charged.  And  he  who  breaks  off  the  partnership  in  this  nun- 
ner  shall  have  no  share  in  the  profits  which  shall  happen  to  be 
made  afterwards ;  bat  be  shall  bear  his  part  of  what  losses  iball 
afterwards  happen,  in  the  same  manner  as  he  would  have  bees 
bound  to  do  if  he  had  not  quitted  the  partnership." 

IV. 

804.  Am  Unseasonable  Benmciation.  -—  The  partner  who  » 
nonnces  the  partnership  at  an  unseasonable  time,  not  only  doa 
not  free  himself  from  his  engagements  to  his  copartners,  but  ii 
answerable  for  all  the  losses  and  damages  which  his  unseasontbit 
rennndation  may  have  caused  to  the  society.     Thus,  if  a  psitm 
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VI. 

806.  J^qfit  after  the  RemmciaHan.  —  If,  after  a  fair  and  lawful 
rennndatioii,  the  partner  who  has  quitted  the  partnership  begins 
BUiew  to  carry  on  any  commerce  from  which  he  reaps  some  profit, 
be  will  not  be  bound  to  share  it  with  his  former  partners.' 

VIL 

807.  A  Fraudulent  and  Unseasonable  Renunciation  is  never  per^ 
mitted.  —  A  fraudulent  and  unseasonable  renunciation  is  never 
permitted,  whether  the  contract  of  partnership  has  provided 
Bkgainst  it  or  not.  For  this  would  be  repugnant  to  fidelity,  which, 
being  essential  to  the  contract  of  partnership,  is  always  understood 
to  be  comprehended  in  it' 

VIIL 

806.  The  RenundaHon  is  of  no  Use  till  it  is  known^  but  is  in 
the  mean  While  prejudicial  to  him  who  has  made  it.  —  The  renuncia- 
tion is  of  no  use  to  the  person  who  has  made  it,  till  it  be  made 
known  to  the  other  partners ;  and  if  in  the  interval  after  the  renun- 
ciation, and  before  it  is  known  to  the  other  partners,  he  who  has 
renounced  makes  any  profit,  he  will  be  obliged  to  share  it  with  his 
copartners ;  but  if  he  suffers  any  loss,  it  will  all  fall  upon  himself. 
And  if  in  this  space  of  time  the  other  partners  reap  any  gain,  he 
will  have  no  share  in  it ;  and  if  they  suffer  any  loss,  he  must  bear 
his  part  of  it** 

IX. 

809.  The  Term  of  the  Partnership  being  expired,  evert/  one  with- 
draws himself  with  Impunity.  —  The  time  which  the  partnership 
was  to  last  being  expired,  each  partner  may  withdraw  himself 
without  the  imputation  of  having  quitted  fraudulently,  or  unsea- 
sonably ;  *  unless  his  withdrawing  himself  should  chance  to  preju- 
dice some  affairs  which  were  not  then  quite  finished. 

X. 

810,  Partnership  is  dissolved  by  Consent  —  Partnership,  whether 
universal  or  particular,  may  be  dissolved  in  the  same  manner  as  it 
b  contracted,  as  well  among  persons  absent  as  present,  not  only 


'  L.  65,  4  3,  D.  ffro  aoc, 
^  L.  17,  ♦  1,  Z).  pvMc. 
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by  the  express  consent  of  all  the  partners,  but  tacitiy,  by  tett 
which  show  that  they  break  off  their  partnership.  Ab  if  Kmj 
one  of  them  drives  separately  the  same  trade  and  bosiness  whidi 
they  bad  before  carried  on  in  company  together ;  if  the  commem 
in  which  they  dealt  happens  to  be  prohibited ;  if  they  eng&ge  in  i 
lawsuit,  with  which  it  Is  impossible  the  partnership  can  sabsiit; 
or  if  they  show  by  any  other  signs  and  tokens  that  they  break  off 
their  partnership.' 

XL 

811.  3%«  Btrtnerihip  ceases  when  the  7%iiig  for  wMick  it  1W 
contracted  ceases  to  be.  —  If  the  partnership  was  only  for  a  ceriuB 
commerce,  or  some  particular  affair,  it  is  at  an  end  whenever  tint 
commerce  or  that  affair  is  finished.  And  it  would  be  the  esme 
thing  if  the  partnership  had  relation  to  a  thing  that  happeni  to 
perish,  oi  of  which  the  commerce  ceases  to  be  free ;  as  if  the  put 
nership  was  for  the  farm  of  some  lands  taken  by  the  enemy  in  ■ 
time  of  war." 

XIL 

813.  ff  a  Partner  becomes  incapable  of  contribiiting,  either  ii 
Money  or  hidustry.  —  If  one  of  the  partners  is  reduced  to  such  > 
condition,  that  he  cannot  contribute  to  the  community  what  be  ii 
obliged  to  furnish,  whether  in  money  or  in  labor,  the  other  put- 
ners  may  exclude  him  from  the  society ;  as  if  his  goods  are  viaA 
on,  if  be  has  relinquished  them  to  his  creditors,  if  be  labors  nnda 
any  infirmity,  or  any  other  inconvenience,  that  hinders  him  hn 
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to  be  nnderstood  only  for  the  time  to  come,  and  the  partner 
lO  may  chance  to  be  excluded  for  any  one  of  these  causes 
ght  to  lose  nothing  of  the  profits  which  may  come  to  his  share 
proportion  to  the  contributions  which  he  had  ahready  made. 

XIIL 

)13.  The  Chtardian  of  the  Prodigal  and  Madman  may  break  off 
Partnership.  —  As  the  partners  may  break  off  partnership  with 
irodigal  and  a  madman,  so  likewise  the  guardian  of  the  prodi- 
[  and  of  the  madman  may  renounce  the  partnership  in  their 
mea.^ 

XIV. 

814.  jT&e  Death  of  a  Partner. — Since  the  partnership  cannot 
bsist  but  by  the  union  of  the  persons  who  have  reciprocally 
osen  one  another,  and  that  it  is  sometimes  supported  by  the 
dnstry  of  one  person  alone,  the  death  of  one  of  the  partners 
itorally  dissolves  the  partnership  with  regard  to  them  all ;  unless 
be  that  they  have  agreed  that  it  shall  subsist  among  the  sur- 
i?ora ;  or  that,  without  any  such  previous  agreement,  the  survi- 
on  are  willing  to  continue  together  in  partnership.^ 

XV. 

815.  The  Civil  Death  of  a  Partner.  —  The  civil  death  of  a  part- 
er  has  the  same  effect  with  regard  to  the  partnership  as  the 
atural  death.  For  the  person  being  out  of  a  condition  of  acting, 
nd  his  goods  being  confiscated,  he  is  with  regard  to  the  partner- 
Wp  as  if  he  were  really  dead.^ 

XVI. 

816.  Sharing  of  Profits,  Losses,  and  Charges,  —  The  partnership 
eing  ended,  the  partners  reciprocally  reimburse  themselves  of 
hat  they  have  advanced,  and  share  their  profits ;  and  if  there 
main  any  debts  to  be  paid  off  by  the  society,  and  expenses  to 
J  laid  out,  and  any  future  profits  or  losses,  they  take  their  respec- 
^e  sureties  for  all  these  consequences.' 

'  L.  lift.  C.  pro  90C. 

L.  65,  4  9]  I^-  pro  80C. ;  —  /.  59,  eod.  See  the  last  article  of  the  following  section.  L. 
D.proaoc. 

Z^  65,  4  12,  Z>.  pro  soc. ;  —  \  7,  Inst.  eod.  ;  —  I.  63,  §  xdt.  eod. 

See  the  elerenth  article  of  the  foarth  section.  L.  27,  D.  pro  toe.;  —  /.  38,  eod. ;  —  I.  65, 
Ueod. 


TUB  CIVIL  tAW. 


[takt  I.  MMn  L 


SECTION    VI. 


op  TBB  BPFBOT  OF  THS  PAKTNSS8HIP  WITH  SSSABO  TO  TBI 
HBIBA  AMD  EXECUTORS  OP  THB  FABTNEBS. 


Abt.  L 
817.  SighU  and  Btigtiffemenit  of  ihe  Btir  or  Exeemtar  tf  < 
Partner, —  Althoogh  tbe  beir  or  execntor  enters  into  all  the  d^ 
of  the  person  to  whom  be  succeeds,*  yet  the  heir  or  executor  at » 
partner,  not  being  a  partner  himself,  has  no  right  to  intenneddle 
in  the  afTaJis  of  the  community  in  the  quality  of  a  partner.  Thai, 
be  who  succeeds  to  a  partner  who  was  book-keeper  to  the  oont' 
pany,  or  who  was  employed  in  buying  things,  or  doing  otbn 
business  for  the  service  of  tbe  company,  cannot  take  upon  tim 
any  of  these  Amctions.  But  although  this  heir  or  execntoc  im 
not  the  quality  of  partner,  yet  be  is  with  respect  to  tbe  othi 
partners  what  those  persons  are  to  one  another,  who  have  bbj 
thing  in  common  together  without  a  covenant.  And  this  gam 
bim  a  right  to  inquire  into  what  passes  in  the  community,  and  U 
call  the  other  partners  to  account  for  the  preservatioD  of  hii  owl 
interest.  And,  in  fine,  be  enters  into  tbe  rights  and  engagemoib 
which  are  annexed  to  the  bare  quality  of  heir  oi  execatw,  as  ibll 
be  explained  by  the  following  mlea.^ 


IT.  Vni.  8Ba  ▼!•]  PAKTNBISHIP.  3G9 

uas  umder  ObUgnAUm  to  do. —  Although  the  heir  or  executor  be 
lot  a  partner,  yet  he  is  nevotheless  obliged  to  make  good  the 
ngagements  of  the  deceased  that  pass  to  him  ;  and  he  ought  not 
tnly  to  pay  in  the  contributions,  bat  also  to  satisfy  what  other 
lemands  may  be  made  on  account  of  the  partnership.  Thus,  if 
he  deceased  had  in  his  hands  any  aifidr,  or  any  business,  of  which 
he  management  mi^t  be  transmitted  to  his  heir  or  executor,  he 
Might  to  finish  what  remains  to  be  done,  with  the  same  care  and 
the  same  fidelity  that  the  deceased  himself  would  have  been 
dldigedto.' 

IV. 

890.  The  Beir  or  Executor  bound  for  ike  Faults  of  the  Deceased 
—  The  heir  or  executor  of  the  partner  is  likewise  bound  to  the 
oommunity  for  the  act  of  the  deceased,  and  for  all  the  loss  or 
damage  which  the  deceased  may  have  occasioned,  either  by 
bafory,  or  by  faults  which  he  was  to  answer  for." 

V. 

83L  The  Partnership  is  not  interrypted  by  ike  Death  of  a  Part' 
fKTjif  the  said  Death  is  not  known. —  K  the  death  of  a  partner 
bai^iens  before  they  have  begun  the  business  for  which  they 
entered  into  partnership,  and  the  said  death  is  known  to  the 
other  partners,  the  partnership  is  at  an  end,  at  least  with  respect 
to  the  person  deceased,  and  his  heir  or  executor ;  and  it  is  free  for 
the  partners  to  exclude  the  said  heir  or  executor  out  of  the  part- 
nership, as  it  is  for  him  not  to  engage  in  it  But  if,  the  said  death 
heing  unknown  to  the  other  partners,  they  begin  the  business,  the 
heir  or  executor  of  the  deceased  shall  have  his  share  in  it,  and 
shall  succeed  to  the  charges  of  it,  and  to  the  profits  or  losses 
which  shall  arise  from  it'  For  the  contract  of  partnership  has 
had  this  effect,  that  the  ignorance  of  the  death  of  the  partner,  and 
the  upright  intention  of  the  partners,  have  made  the  engagement  of 
the  deceased,  upon  which  they  had  treated,  to  subsist ;  and  have 
fonned  out  of  it  a  new  engagement,  which  is  reciprocal  between 
the  surviving  partners  and  the  heir  or  executor  of  the  deceased 
partner. 

^  L  40,  D.  pro  toe. ;  —  /.  21,  4  2,  Z>.  cfc  reg.  neg.  gett. ;— I.  35,  Z).  pro  sac. 

*  L  35,  tn  Jbuj  et  36,  D.  pro  toe. 

'  ^  65,  ^  10,  D.  pro  toe.    See  the  flerenth  aitide  of  liM  Hmrth  teetion  ofProxiet. 
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822.  Of  Partnership  in  a  Farm,  wUh  Respect  to  iAe  Beirt  or 
Executors  of  tke  Partners.  —  All  that  has  been  said  in  divoi 
places  of  this  tide  concerning  the  dissolution  of  partncnh^ 
whether  by  the  death  of  one  of  the  partners,  or  by  the  vill  ud 
consent  of  them  all,  and  touching  the  maimer  in  which  tfae 
engagements  of  the  partners  descend,  or  do  not  descend,  to  tbdt 
heirs  and  executors,  is  not  to  be  understood  indifferently  of  put- 
nerships  in  which  other  persons  aie  interested ;  such  as  tfae  part- 
nerships of  farmers,  or  undertakers  of  any  work.  For  in  tlwM 
kinds  of  partnerships  we  must  distinguish  two  engagementa ;  oo^ 
of  the  partners  among  themselves,  and  the  other,  of  all  die  put 
ners  to  the  person  of  whom  they  take  either  a  farm,  or  any  thug 
to  do.  And  since  this  last  engagement  descends  to  the  hdn  ct 
executors  of  the  partners,!  it  is  a  consequence  of  it,  that,  the; 
being  under  a  common  engagement  to  others,  they  be  mntuOf 
engaged  to  one  another.  And  if  this  tie  does  not  make  tbm 
partners,  as  those  are  who  have  voluntarily  chosen  one  anotbs, 
yet  it  has  this  effect ;  that,  for  example,  the  executor  or  admini- 
tiator  of  a  farmer  being  bound  to  perform  the  conditions  of  tfe 
lease  to  the  lessor,  and  having  the  right  to  manage  the  farm,  et  b 
cause  it  to  be  managed  for  his  behoof,  this  right  and  this  eogq» 
mcnt  distinguish  his  condition  from  that  of  the  exetmton  o 
administrators  of  other  kinds  of  partners,  in  that  he  cannot  bt 
excluded  firom  the  farm,  even  although  the  partneiB  had  Ht 
begun  to  manage  it  before  the  death  of  the  partner  to  wboni  k 
succeeds." 
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the  other  is  made  by  the  contract  of  marriage,  which  contains  the 
covenant  relating  to  their  goods.* 

824.  !%«  JEnffOffemefU  of  the  Persons.  —  The  engagement  of 
marriage,  in  what  relates  to  the  union  of  the  persons,  the  manner 
in  which  it  ought  to  be  celebrated,  the  causes  which  render  it 
indissoluble  except  in  some  singular  cases,  and  other  the  like 
matters,  are  not  within  the  design  of  this  book,  as  has  been  ob- 
served in  the  plan  of  matters  in  the  fourteenth  chapter  of  the 
Treatise  of  Laws. 

825.  jT&e  Covenants  concerning'  the  Goods.  —  As  to  the  cove- 
nants about  the  goods,  some  of  them  come  within  the  design  of 
this  book,  and  others  not ;  and  in  order  to  distinguish  them,  we 
must  divide  them  into  three  sorts.     The  first  is  of  those  covenants 
which  are  not  agreeable  to  the  Roman  law,  although  they  are  in 
use  with  us  in  France,  whether  it  be  throughout  the  whole  king- 
dom, such  as  the  renunciations  made  by  daughters  of  successions 
ttiat  may  happen  to  fall  to  them  ;  ^  institutions  of  heirs  or  execu- 
tora  by  way  of  contract,  and  which  are  irrevocable ;  ®  or  which  are 
peculiar  only  to  some  provinces,  such  as  the  community  of  goods 
between  husband  and  wife.     The  second  is  of  those  which  are 
oooformable  to  the  Roman  law,  but  which  are  only  received  in 
Bome  provinces,  such  as  the  augmentation  of  dowries  after  mar- 
nage.    And  the  third  sort  is  of  such  covenants  as  are  agreeable 
both  to  the  Roman  law  and  to  the  general  usage  of  this  kingdom, 
such  as  those  which  concern  the  dowry,  or  the  goods  which  the 
wife  may  have  besides  her  dowry ;  which  the  Romans  call  by  the 
name  ol  paraphernalia. 

826.  It  is  only  this  last  sort  of  covenants,  which,  being  both 
agreeable  to  the  Roman  law,  and  in  use  with  us,  is  of  the 
number  of  matters  which  come  within  the  design  of  this  work. 
But  as  to  the  community  of  goods  between  man  and  wife,  joint- 
ures, the  augmentation  of  marriage  portions,  and  other  matters 
which  are  peculiar  to  some  customs,  or  to  some  provinces,  they 
kave  their  proper  rules  in  the  customs  of  the  places  where  they  are 
'^ived,  and  which  we  are  not  to  meddle  with  here.  Wc  shall 
only  observe,  that  these  matters,  as  also  those  of  the  institutions 
of  heirs  or  executors  by  way  of  contract,  and  of  the  renunciations 
of  daughters,  have  many  rules  taken  out  of  the  Roman  law,  which 

'  These  two  sorts  of  engagements  are  expressed  and  distinguished  in  the  marriage  of 
"Tobias.     TobU  rii.  13,  U. 
^  L.  3.  C.  Je  eoUat.  ^  L.  15,  C.  de  pact. ;  —  /.  5,  C.  depact.  conv. 
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will  be  found  in  this  book  in  their  proper  places,  in  the  nuttcn  to 
which  they  have  relation.  Thus  many  rules  of  partnership,  and 
of  other  contracts,  may  be  rightly  applied  to  the  communis  of 
goods  between  man  and  wife,  wherever  it  is  in  nae :  and  many  of 
the  ralee  of  successions,  as  also  of  covenantB,  may  be  applied  to 
the  contracts  of  marriage  which  settle  inheritances  as  by  wilL 

837.  'Hie  Subject-Matter  of  this  Ti'lte.  — There  remains,  tfaa, 
for  the  subject-matter  of  this  title,  only  the  mlea  of  the  Bomu 
law  which  concern  the  dowry,  or  marriage  portion,  and  the  goodi 
which  the  wife  has  besides  her  portion ;  among  which  we  shall 
only  set  down  those  rules  which  are  of  common  nse.  Bat  we  shall 
not  insert  among  them  some  particular  ctutoms  of  the  Bomin 
law,  although  observed  in  some  conntries;  as,  fot  inatanoe^  At 
privilege  of  the  dowry  before  the  creditors  of  the  hnsband  who 
were  prior  to  the  contract  of  marriage. 

838.  3%e  Foundation  of  the  Rulet  of  Dowries. —  The  mki  of 
dowries  have  their  foundation  in  the  natural  principles  of  the  bead 
of  matrimony,  by  which  the  husband  and  wife  make  one  body,  of 
which  the  husband  is  the  head.  For  it  is  an  effect  of  this  aaiti^ 
that  the  wife,  putting  herself  tinder  the  power  of  the  husband,  sob- 
jerts  likewise  to  hia  dominion  her  goods,  and  which  go  to  the  a* 
of  the  society,  or  partnership,  which  they  form  together.* 

829.  Distinction  of  (he  Goods  which  are  Part  of  the  Dowry,  mi 
those  wkivh  are  called  Paraphernal  Goods.  —  According  to  thit  pi^ 
ciple,  it  would  be  natural  for  all  the  goods  of  the  wife  to  be  caB> 
prehcnded  in  her  dowry,  and  that  she  should  have  none  bat  wbal 
enter  into  thia  partnership,  and  of  which  the  husband,  who  btas 
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moment  that  the  oonlaract  is  formed,  the  covenants  of  the  contract 
of  mauiage  are  in  suspense  till  the  marriage  is  solemnized ;  and 
imply  this  condition,  that  they  shall  not  take  place  but  in  case  the 
marriage  be  accomplished ;  and  that  they  shall  remain  void  if  it 
18  not  accomplished.*  But  when  the  celebration  of  the  marriage 
follows  the  contract,  it  gives  the  contract  a  retroactive  effect,  and  it 
has  its  effect  from  the  day  of  its  date.  Thus,  the  mortgage  for  the 
security  of  the  dowry  is  acquired  from  the  date  of  the  contract, 
and  before  the  celebration  of  the  marriage. 

831.  Remarks  on  the  Privileges  of  Dowries.  —  Some  may  per- 
haps take  notice  and  find  fault  in  reading  this  title,  that  nothing 
is  said  in  it  of  some  maxims  of  the  Roman  law  in  favor  of  dow- 
ries ;  such  as  those  which  say,  in  general,  that  the  causes  relating 
to  the  dowries  are  favorable,  and  that  it  is  for  the  public  interest 
that  dowries  be  preserved ;'  that  in  doubtful  cases  judgment  ought 
to  be  given  for  the  dowry :  ^  and  in  particular  those  maxims  which 
pve  to  dowries  certain  privileges,  such  as  the  privilege  among 
oeditors,  and  the  preference  even  to  those  that  have  prior  mort- 
gages ;  ^  and  that  privilege  which,  in  favor  of  dowries,  validated 
tiie  obligation  of  a  woman  who  had  bound  herself  for  the  dowry 
of  another,^  although  by  the  Roman  law  women  could  not  be 
bound  for  other  persons.     But  as  to  these  privileges,  that  of  the 
preference  of  the  dowry  to  the  husband's  creditors,  even  to  those 
that  have  prior  mortgages,  is  received  only  in  some  places,  and 
everywhere  else  it  is  looked  upon  as  an  injustice.     And  the  law 
which  validates  the  obligations  of  a  woman  for  another's  dowry 
is  useless  after  the  edict  of  the  month  of  August,  1606,  which  per- 
mits women  to  bind  themselves  for  others,  as  has  been  remarked 
on  the  first  article  of  the  first  section  of  the  title  of  Persons, 

832.  And  as  for  these  general  maxims,  that  the  causes  of  dow- 
ries are  favorable,  that  the  public  is  interested  in  their  preservation, 
and  that  in  doubtful  cases  judgment  ought  to  be  given  in  favor  of 
the  dowry  ;  since  they  do  not  terminate  in  any  tiling  particular  ex- 
cept to  show  that  they  are  privileges  of  the  Roman  law,  and  see- 
ing they  may  be  very  readily  misapplied,  it  was  not  thought  proper 
to  set  them  down  here  as  rules. 


•  L.  6S,  D.  de  jur.  dot.;  — /.  10,  4  4,  eod. 

'  L.  I,  D.  9ol.  matr.;  —  /.  2,  D.  dejur.  dot. 

5  L.  70,  D.  dejur.  dot. ;  — /.  85, 1),  de  reg.jur. ;  —  /.  xdt.  C.  de  aenat.  Veil. 

^  L.IS,S  liD.de  rebus  aucl.  jud.  possid. ;  —  I.  ult.  C.  qui potiores. 

'  L.  tdt.  C.ad§enatus  Veil. 
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833.  It  IB  likewise  neceesary  to  observe,  that  in  the  Boman  Itw 
there  arc  other  regolations  in  relation  to  the  matter  of  dowries, 
which,  although  they  be  founded  on  natoial  equity,  yet  we  have 
not  thought  fit  to.  insert  under  this  title.  Thus,  we  have  Dot 
put  down  this  rule,  that  the  husband  being  aaed  by  the  wife  foe 
the  reatitution  of  her  marriage  portion,  or  for  other  matters,  or  the 
wife  sued  by  the  husband  for  what  she  may  be  indebted  to  him, 
they  ought  not  to  be  constrained  with  the  same  severity  aa  debton 
for  other  causes,  and  cannot  be  obliged  to  pay  more  than  what 
they  arc  able  to  do,  withont  being  reduced  to  want.*  And  the 
reason  why  we  have  not  made  an  article  for  this  mle  is,  that  in 
the  Boman  law  it  was  a  consequence  of  divorce,  which  was  al- 
lowed among  the  Romans,  and  which  is  unlawful ;  and  that  w- 
cording  to  our  usage  the  wife  having  no  action  against  her  hi» 
band,  nor  the  husband  against  the  wife,  except  in  the  case  of  ■ 
separation  from  bed  and  board,  or  a  separation  only  as  to  thar 
goods,  this  rule  has  no  relation  either  to  the  one  or  other  of  theae 
two  cases ;  and  that,  in  &ne,  in  all  the  cases  where  equity  leqaiwi 
that  the  rigor  of  prosecutions  at  the  instance  of  creditors  shodii 
be  mitigated,  it  is  customary  with  us  to  leave  the  mitigatioii  tl 
this  severity  to  the  discretion  of  the  judge,  according  to  the  c^ 
cumstances.  As  to  which  it  will  be  proper  to  see  the  twentidi 
article  of  the  fourth  section  of  Partnership. 

834.  We  have  also  omitted  to  set  down  under  this  tide  thU 
other  rule  of  tlie  Roman  law,  and  which  is  likewise  founded  en  t 
principle  of  equity,  that  the  fruits  of  the  dowry  which  are  rapAi 
the  last  year  of  the  marriage  ought  to  be  divided  between  the 
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was  reckoned  to  begin  from  the  same  day  of  the  year  that  the  hus- 
band entered  into  possession  of  his  wife's  lands.*^  But  this  rule, 
which  in  the  case  of  divorce  was  necessary  for  the  doing  of  jus- 
tice both  to  the  wife  and  to  the  husband,  is  not  so  necessary  in  the 
case  of  the  dissolution  of  the  marriage  by  the  death  of  one  or 
other  of  the  parties.  For  whereas  in  the  case  of  divorce  it  would 
have  been  very  unjust,  that  a  woman  married  just  before  the  be- 
ginning of  harvest,  and  divorced  as  soon  as  harvest  was  over, 
should  be  stripped  of  the  revenue  of  her  estate  for  the  whole  year ; 
in  the  case  of  the  dissolution  of  the  marriage  by  the  death  of  the 
husband  or  wife,  the  justice  which  may  be  due  to  either  the  one  or 
other  of  them,  or  to  their  heirs  or  executor,  is  not  limited  precisely 
to  this  rule.  And  besides  this  way  of  dividing  the  fruits  of  the 
wife's  dowry  between  the  survivor  of  the  married  couple,  and  the 
heirs  or  executors  of  the  deceased,  our  customs  have  established 
other  ways  altogether  different.  Thus,  in  some  customs,  the  fruits 
of  the  wife's  dowry  for  the  last  year  go  to  the  husband,  subject  to 
the  burdens  which  the  said  customs  make  him  liable  to ;  and  in 
others,  the  survivor  gathers  all  the  fruits  that  are  hanging  by  the 
roots  in  the  estate  that  is  restored,  with  the  burden  of  paying  half 
the  charge  of  tillage  and  seed ;  and  in  others,  again,  the  fruits  are 
divided  into  two  equal  shares.  And  these  different  usages  have 
in  general  their  equity  founded  in  this,  that  those  who  marry  do 
contract  on  the  conditions  of  these  customs,  unless  they  derogate 
from  them  by  express  clauses.  And  in  particular  each  usage  is 
founded  either  upon  the  uncertainty  of  the  event  which  may  give 
some  advantage  to  the  person  who  shall  survive,  or  upon  other 
motives  which  render  these  partitions  just  and  equitable. 


SECTION    I. 

OF  THE  NATURE  OF  DOWRIES,  OR  MARRIAGE  PORTIONS. 

Art.  I. 

835.  The  Definition  of  a  Dowry,  —  A  dowry  is  the  goods  which 
a  woman  brings  in  marriage  to  her  husband,  that  he  may  enjoy 
them,  and  have  the  administration  of  them  during  their  marriage.* 

■  L.  5,  «f  /.  6,  D.  jcrf.  matr.  •  L,  1,  D.  dejur.  dot.;—!.  10,  S  3,  eorf. 
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836.  The  Oisband  enjoj/s  the  Dowry  for  Ike  Ciargtg  of  the  Mm- 
riage.  —  The  reveanes  of  the  dowry  am  destiiiated  to  be  a  belp 
towards  the  maintenance  of  the  hiwband,  the  wife,  and  tbeit  Cud- 
ily,  and  towards  de&ayiag  the  other  charges  of  the  i 
And  it  is  on  the  account  of  these  charges  that  the  I 
a  right  to  the  enjoyment  of  it** 

HL 

837.  Jn  what  Manner  the  Basbamd  it  Master  of  the  Dowrg.— 
The  right  which  the  husband  has  to  the  dowry  of  his  wife  ii  i 
conaequcDce  of  their  anion,  and  of  the  power  which  the  faaifaaad 
has  over  the  wife  herself.  And  this  right  consista  in  this,  that  he 
has  the  adminlBtratton  and  enjoyment  of  the  goods  of  the  dowry, 
which  the  wife  cannot  take  from  him ;  that  he  may  sae  at  law,  ii 
his  own  name  as  husband,  for  the  recovery  of  the  goods  of  tfat 
dowry  out  of  the  hands  of  third  persons  who  detain  them  vroiif 
folly,  or  are  debtors  of  them ; '  and  that  he  thus  exercises,  ia  ik 
own  name  as  husband,  the  rights,  and  prosecutes  the  actkM^ 
which  relate  to  the  dowry,  in  such  a  manner  as  makes  him  to  be 
considered  as  if  he  were  master  of  the  goods,  but  which  does  not 
hinder  the  wife  from  retaining  the  property  of  them.'  Anditii 
these  several  effects  of  the  rights  of  the  husband,  and  of  those  rf 
the  wife,  to  the  dowry,  which  make  the  laws  to  consider  tk 
dowry  both  as  being  the  goods  of  the  wife,  and  likewise  ftt 
goods  of  the  husband. 
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ebtor  for  the  money  given  in  dowry,  or  for  the  {Nrioe  of  the  things 
Btimated.  For  this  estimation  makes  it  a  sale  of  the  things  to 
im ;  and  the  dowry  consists  in  llie  pnce  agreed  on.* 

V. 

839.  Hike  Estimatim  makes  ike  Thing  to  be  ai  the  Sksb<md?s 
^triL —  K  the  things  tiras  estimated  happen  to  be  damaged,  or  to 
erish  dnring  the  marriage,  it  is  the  hnsband  who,  being  pro* 
rietcMT  of  the  things,  bears  the  loss  of  them,  as  he  would  reap  the 
rofity  if  there  were  any.  But  the  profit  and  the  loss  of  the  things 
'hich  have  not  been  estimated  belong  to  the  wife,  who  has  always 
stained  the  property  of  them.' 

VL 

840.  Comequences  i^  this  Estimation.  —  In  the  case  where  the 
tiings  which  are  part  of  the  dowry  are  estimated,  the  roles 
onceming  them  are  the  same  with  those  which  have  been 
xplained  in  treating  of  the  contract  of  sale.  For  this  estimation 
B  a  trae  sale.' 

VIL 

841.  Uie  Dowry  map  be  of  all  the  Womaoi^s  Estate,  or  of  a  Part 
of  ft.  ^  The  dowry  may  comprehend  either  all  the  estate  of  the 
wife  present  and  to  come,  or  only  all  the  estate  she  has  at  present, 
w  a  part  of  it,  according  as  it  has  been  agreed  between  them> 
And  the  goods  of  the  wife  which  are  no  part  of  the  dowry  are 
called  paraphernal  goods,  of  which  we  shall  speak  in  the  fifth 
section. 

VIIL 

M2.  Profits  of  the  Dotvry  which  are  not  Reventtes,  —  If  the  hus- 
l>and  reaps  from  the  portion  which  he  had  in  marriage  with  his 
wife  any  profit  which  may  be  reckoned  a  revenue,  it  belongs  to 
kim.  But  if  the  said  profit  is  not  of  the  nature  of  fruits  and 
revenues,  it  is  a  capital,  which  augments  the  dowry.  Thus,  the 
mttings  of  coppice-woods,  the  trees  which  are  taken  out  of  nur- 

•  £*  10,  4  4,  D.  dejur.  dot.;  —  L  6,  C.  dejwr.  dot. 

^  L.  10,  D.  de  jur.  dot,  ;^l  10,  C.  eod.;  —  d.l  \0,D.  de  jur.dat.'.—lym.^  %inf,  C. 

'  rn  icr.  ad. 

%  L.  10,  S  5i  w/  ^'  dejwr.  dat.;^l  1  et  I  10,  C.  eod. 

^  L.  4,  C,  dejur.doL}—L  72,  D.  eod.  toto  tit.  D.  dejur.  dot. 

32* 
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Beries,  are  revenues.  Bat  if  the  biuband  fells  great  trees  vhick 
the  wind  has  thrown  down  in  a  wood,  in  a  wairen,  or  an  wehud; 
if  he  takes  down  the  materialH  of  an  edifice  gone  to  decay,  whiclt 
it  is  neither  osefnl  nor  necessary  to  rebuild ;  all  the  profits  whidi 
arise  from  these  kinds  of  things,  the  expenses  being  dedocted,  m 
capital  stocks  which  go  to  the  augmentation  of  the  dowry.  And 
it  would  be  the  same  thing  if  there  should  happen  any  additioa 
to  the  lands  which  are  part  of  the  dowry,  whether  it  be  in  their 
extent,  as  if  a  piece  of  ground  lying  near  a  river  happens  to 
receive  any  accretion  from  it;  or  in  their  value,  as  if  a  light  of 
service,  or  such  Uke,  be  discovered  to  belong  to  them.* 

IX. 
843.  Stonei  taken  out  of  Quarries,  and  other  Jfotters.— Tbe 
stones  of  quarries,  and  the  other  matters  which  are  taken  out  of  t 
ground,  snch  as  chalk,  plaster,  sand,  and  the  like,  are  leveniM 
which  belong  to  the  husband.  Whether  it  be  that  the  said  nut- 
ters appeared  at  the  time  of  the  marriage ;  or  that  the  hosbtnd 
made  tiie  first  discovery  of  them;'  in  which  case  he  recovers  the 
expenses  he  has  been  at  in  putting  the  ground  in  a  condiHon  o( 
yielding  this  new  revenue,"  But  if  these  mattera  are  such  lial 
they  cannot  be  reckoned  among  the  fruits,  and  that  they  dorrt 
make  a  yearly  revenue,  but  a  profit  to  be  made  only  for  ona, 
the  said  profit  will  be  a  capital  stock,  and  the  dowry  will  b«  iih 
creased  by  the  profit  made  out  of  these  matters,  the  charges  being 
first  deducted." 
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XI 

845.  3%e  OabM  of  the  surviving  Hitsbcmd  or  Wife.  —  It  may  be 
agreed,  that  the  husband  surviving  the  wife  shall  have  a  certam 
profit  out  of  the  wife's  estate.  And  this  profit  may  be  stipulated, 
either  in  case  there  be  children  of  the  marriage,  or  even  in  case 
there  happen  to  be  none;i^  and  they  may  likewise  regulate  some 
profit  for  the  wife,  out  of  the  husband's  estate,  in  case  she  outlives 
him. 

XIL 

846.  Liberty  of  all  Lawful  and  Honest  Pacts.  —  In  contracts  of 
marriage,  as  in  all  others,  the  parties  contracting  may  make  all 
manner  of  agreements,  whether  relating  to  the  dowry  or  other- 
wise, provided  that  the  agreement  have  nothing  in  it  that  is  un- 
lawful, dishonest,  or  that  is  forbidden  by  any  law  or  custom.^ 

XIIL 

847.  U^e  Eksband  cannot  alienate  the  Lands  he  got  in  Marriage 
wUk  his  W^e.  —  The  lands  which  the  husband  got  in  marriage 
with  his  wife  can  neither  be  alienated,  nor  mortgaged  by  the  hus- 
band, even  although  the  wife  should  consent  to  it.' 

XIV. 

848.  Neither  can  he  subject  them  to  Services  or  other  Burdens.  — 
The  prohibition  of  alienating  the  lands  which  are  the  wife's  por- 
tion includes  that  of  subjecting  them  to  services,  or  suffering  those 
due  to  them  to  be  lost,  and  of  making  their  condition  worse  any 
other  way.* 


P  L.  un.^  6,  C.  de  rei  ux.  act. ;  —  /.  19,  C.  de  donat.  ante  nupt. ;  — /.  12,  D.  de  pact,  dot.; 
—  B,  2,  26,  «xi.;— /.  1,  D.  de  dote  praeleg.;  —  v.  I.  9,  C.  de  pact,  convent. ;  —  et  Nov.  97,  c. 
I,  de  CFqual.  dot.  et  propt.  nupt.  don.  A  augm.  dot. 

It  is  to  be  remarked  on  this  article,  that  the  customs  of  places  regulate  differeDtlj  the 
gains  as  well  of  the  husband  as  of  the  wife ;  and  these  gains  regulated  by  the  customs  are 
acquired  of  right,  although  there  were  no  express  agreement  about  them. 

^  L.  I,  ^  ult.  C.  de  rei  ux,  act.  See  the  twentieth  article  of  the  first  section  of  the 
Rules  of  haw. 

''  ^.  im.  §  15,  Cod.  de  rei  ux.  act.  This  article  is  to  be  understood  according  to  the 
usage  of  the  countries  where  the  wife  cannot  alienate  her  dowry.  But  she  may  alienate 
it  in  some  countries,  with  the  husband's  consent.  It  is  necessary  likewise  to  observe,  that, 
in  some  countries,  the  wife  cannot  so  much  as  bind  herself,  even  with  the  consent  of  her 
husband ;  which  preserres  her  whole  dowry  entire  to  her,  whether  it  consist  in  movables 
or  immoTablet. 

*  jL  5,  Z>.  defimd.  dot. 
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XV. 

849.  Eee^itionfor  the  Aiienatiiig'  of  the  Dowry, —  If  daring  tiie 
the  mamage  there  happens  any  extreoTdmary  case,  which  may 
reqnire  the  alienation  of  the  wife's  dowiy,  snch  aa  that  of  ledecm. 
ing  oat  of  captivity,  or  ont  of  prison,  the  haaband,  the  wifa^  or 
their  children,  or  other  necessary  causes ;  in  sach  cases  the  aliens 
tion  may  be  permitted  by  a  decree  of  court,  the  judge  inqnmag 
into  the  merits  of  the  cause,  and  into  the  dtcmnBtancee.* 

XVL 
85a  lite  Settlement  of  the  Dowry  impHei  lie  GmdUiam  Out  lit 
Mortage  shall  be  aceomplUked.  —  All  settlements  of  dowries  im- 
ply the  condition  that  the  marriage  shall  be  accomplished.  And 
the  covenants  relating  to  the  dowry,  as  all  the  other  corenants  in 
a  contract  of  marriage,  are  annulled,  if  the  marriage  is  not  solem- 
nized, or  if  for  some  cause  it  be  declared  null  and  yoid.* 


SECTION    II. 

OP    THE     PEB80N8    WHO    OITB     tfiR    ITOWBT,    AND    OP    THBll 

enoaoehentb. 

Art.  L 

851.  JU  Father  endowt  his  Daughter.  — The  dangfatcr  vfas 

marries  ought  to  be  endowed  by  her  father,  if  he  be  alive.    Fa 

the  duty  of  the  father  to  take  care  of  his  children,  and  to  pv 
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852.  The  Mcddj  or  Wuhno^  thai  is  from  ttnder  her  Father* s  Juris^ 
dictioHj  settles  her  oum  Dowry.  —  When  a  maid,  or  widow,  that  is 
no  longer  under  the  jurisdiction  of  her  father,  marries,  she  settles 
her  own  dowry,  and  stipulates  the  conditions  of  it.^ 

IIL 

852J.  The  Settlement  of  the  Dowry  of  a  Maid  that  is  a  JUhufr^ 
When  a  young  woman  under  age  marries  after  the  death  of  her 
father,  seeing  she  is  mistress  of  her  own  estate,  although  under 
the  care  of  a>  tutor,  or  guardian,  yet  it  is  she  herself  that  settles 
her  dowry,  with  the  consent  and  approbation  of  her  tutor,  or 
guardian.^ 

IV. 

853.  ff  the  Father  endows  his  Daughter y  it  is  presumed  to  be  out 
of  his  oum  Estate,  and  not  out  of  what  the  Daughter  map  have  of 
her  oum  besides.  —  If  a  father,  whose  daughter  has  an  estate  of 
her  own,  which  she  inherited  of  her  mother,  or  some  other  person, 
and  of  which  the  father  has  the  management,  as  being  his  daugh- 
ter's tutor  or  guardian,  settles  on  her  a  marriage  portion,  without 
specifying  whether  it  is  out  of  the  daughter's  proper  estate  or  his 
own ;  he  is  reputed  to  give  it,  not  as  tutor  or  guardian,  to  his 
daughter,  but  as  her  father,  and  because  of  the  duty  incumbent  on 
Mm  to  endow  his  daughter,  and  that  out  of  his  own  estate.     And 
it  would  be  the  same  thing,  although  this  daughter  were  ahready 
«nancipated.<* 

V. 

8'S4.  The  Dowry  given  by  the  Father  is  called  "  Dos  Profectitia,^^ 
■^  The  dowry  which  the  father  gives  his  daughter  out  of  his  own 
estate  is,  with  respect  to  him,  distinguished  in  the  Roman  law  by 
the  name  of  Dos  Profectitia,  because  it  is  from  the  father  that  it 
proceeds.* 

VI. 
855.  Reversion  of  the  Dowry  which  proceeds  from  the  Father.  — 

^  TaLtU.D.dejur,do(. 

«  L.  28,  C.  dejur.  dot. 

^  X.  5,  §  12,  Z).  dejur.  dot. ;  —  /.  tdi.  C.  de  dotis  promiss. 

•  L.  5,  D.  dejur.  dot. ;  —  d.  I  5,  §  11,  D.  dejur.  dot. 
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The  dowry  which  proceeds  from  the  bther  letorns  to  him,  if  he 
survives  his  daughter,  and  she  dies  without  children.' 

VIL 

856.  7%«  FouHdatitm  emd  Use  of  (kit  ^At— This  right  of 
reversion  of  the  dowry  is  jweserved  to  the  father,  althoo^  the 
daughter  had  been  set  at  liberty  from  tinder  the  father's  jniiidio- 
tion  by  emancipation.  For  this  right  te  not  annexed  to  that  kind 
of  paternal  authority  which  is  lost  by  emancipation,  bat  to  the 
natural  right  which  is  inseparable  ftora  the  name  of  father:'  ud 
that  it  may  foe  as  a  comfort  to  him  nnda  the  loss  be  sustains  bf 
his  dangfater's  death.^ 

VIIL 

857.  The  Dowry  which  comes  from  the  FcUker  it  imbjeet  to  Ik 
Profits  due  to  the  Husband.  —  This  right  of  reversion  does  not 
hinder  the  husband  from  retaining  out  of  the  dowry  which  came 
from  the  father  that  which  belongs  to  him  as  his  profit,  aocoidiiig 
as  it  has  been  agreed  on ;  >  or  as  the  matter  is  regulated  by  tie 
customs  of  the  places. 

IX. 

858.  If  the  Father  isMad,or  a  Prodigal —  U  i^e  btbtrwm 
pnt  tinder  the  care  of  a  guardian,  as  being  ont  of  his  senses,  or  ■• 
being  a  prodigal,  or  for  other  caases ;  or  if  he  were  absent, « is 
any  othei  condition  which  shoold  oblige  the  magistrate  to  bke 
care  of  the  marriage  and  endowment  of  hie  daughter ;  the  iii» 
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onsidered  as  a  dowry  proceeding  firom  the  father,  and  settled  by 
lun  on  his  dan^ter> 


859.  2%e  Doufry  coming  from  the  Orandfatherj  and  other  As^ 
"endanis  on  the  Father's  Side.'^^AIL  that  has  been  said  of  the 
ath^,  with  respect  to  the  dowry  coming  from  him,  and  reverting 
to  him,  is  likewise  to  be  miderstood  of  the  grandfather,  and  other 
ascendants  on  the  father's  side.^ 

XL 

860.  Reversion  to  Strangers.  —  All  persons,  parents  or  stran- 
gos,  may  give  a  marriage  portion.™  But  they  have  not  the  right 
of  reversion,  unless  they  have  stipulated  it.  For  it  is  a  free  and 
mevocable  gift  which  they  have  been  pleased  to  make.** 

XIL 

861.  What  the  Father  owes  to  the  Daughter  is  not  considered  as 
a  Datery  coming  from  Atm.— If  the  father  endows  his  daughter 
only  out  of  what  he  has  of  hers,  or  was  obliged  to  give  her,  as  if  a 
stranger  had  given  a  sum  of  money  to  the  father,  on  condition 
titat  he  should  lay  it  out  as  a  portion  for  his  daughter,  this  dowry 
wiD  not  be  considered  as  coming  from  the  father  ;p  but  it  will 
be  reckoned  a  portion  proceeding  from  another  person,  and  the 
daughter's  own  patrimony.  And  it  would  be  the  same  thing,  if 
the  father  was  indebted  to  the  daughter  on  any  other  account* 

XIIL 

862.  Doiory  settled  by  the  Mother.  —  Although  it  be  a  duty 

^  ^  5,  §  3,  Z).  dejvar.  dot.;—d.  I.  5,  4  4. 
L.  5,  D.  dejur.  dot.    See  the  remark  on  the  following  article. 
■1.41,  D.de  jure  doC. 

■  L.  24,  C.  dejur.  dot.;  —  /.  tm.  §  13,  C  cie  ra  ux.  act.    Why  should  not  the  mother, 
<od  tbe  ascendants  hj  the  mother's  side,  have  the  right  of  reversion,  which  they  seem  to 
^  excluded  from  hy  this  thirteenth  section,  which  ranks  them  in  the  number  of  stran- 
ffn  f    Hare  not  they  the  same  reasons  as  the  father.    Ne  filiie  amissae,  et  pecunise  dam- 
BBTD  sentiret    L,  6,  D.  dejure  dot.    Our  customs  deprive  the  ascendants  of  the  succes- 
skms  of  their  children  in  estates  of  inheritance,  which  they  do  not  suffer  to  ascend,  for 
fnr  they  should  pass  from  one  line  to  another.    But  they  preserve  to  the  mother,  and  the 
>dier  ascendants  on  her  side,  the  right  of  reversion  in  the  same  manner  as  to  the  father. 
See  tbe  seventh  article  of  this  section. 
r  L.5,S  9,  D.  dejur.  dot. 
1  /). /.  5,  4  U. 
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properly  incumbent  on  the  &tha  to  endow  his  d&n^itef,  mad 
he  cannot  endow  her  out  of  the  mother's  estate;*  yet  if  the 
mother  haa  goods  which  are  no  part  of  her  own  dowry,  she  mj 
endow  her  daughter  out  of  them.  And  if  the  father  is  not  able  to 
give  a  portion  to  his  daughter,  the  mother  may  in  iliat  oaae  eadev 
her  out  of  her  own  dowry,  observing  the  temperaments  whidi  tho 
customs  prescribe  in  the  lilie  cases.* 

XIV. 

863.  Wmran^  of  the  Dowry.  —  The  persons  who  give  a  dowiy, 
or  marriage  portion,  whether  it  be  in  money,  land,  or  things  d 
another  nature,  can  no  more  dispose  of  what  tbey  have  onoe  gina 
away,  or  promised ;  and  they  are  obliged  to  warrant  Ute  laadi 
that  are  given,  the  debts  that  are  transferred,  and  the  other  thia^ 
according  to  the  agreement  made,  or  according  to  the  nilei  rf 
warranty  which  those  persons  are  bound  to  who  sell  or  tran^  ! 
any  tiling.' 


SECTION    III. 

of  tbk  bngaobhents  of  the  hitsbaivd  with  respect  to  til 
dowry,  and  of  the  restitution  of  the  dowkt. 

Akt.  L 
864.   The   Husband's   Engagement  to   bear  the   Chargts  ef  it 
Marriage.  —  The  husband  having  the  dowry  in  his  power,  wili 
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IL 
5.  Cf  ihe  Care  which  the  Husband  ought  to  take  of  the  Effects 
ining  to  the  Dowry. —  Seeing  the  husband  enjoys  the  dowry, 
ti9S  it  in  his  possession,  as  much  for  his  own  interest  as  his 
I ;  he  ought  to  take  the  same  care  of  it  as  he  does  of  his 
adbirs  and  his  own  proper  goods.  Thus  he  ought  to  sue  the 
TSy  repair  and  cultivate  the  lands  and  tenements,  and  in 
b1  have  a  watchful  eye  over  every  thing  that  relates  to  the 
rvation  of  the  effects  pertaining  to  the  dowry.  And  if 
gh  his  fault,  or  negligence,  there  happen  losses  and  diminu- 
or  he  commits  waste  on  the  estate,  he  shall  be  bound  to 
I  them  good  ;^  as  likewise  to  make  good  the  accidents  which 
be  occasioned  through  faults  for  which  he  is  accountable.® 

III. 

3.  DUigence  against  the  Debtors.  —  Although  the  husband  be 
ed  to  sue  the  debtors  who  have  in  their  hands  any  part  of 
rife's  portion,  and  if  he  neglects  to  enter  his  action  when  it 
e  for  him  to  do  it,  he  is  bound  to  make  good  all  that  shall 
•en  to  be  lost  through  his  negligence  ;  yet  nevertheless,  if  the 
Mr  of  the  dowry  is  the  father,  or  a  donor,  we  ought  not  to 
ire  of  the  husband  that  he  should  use  the  same  diligence 
Qst  them  which  he  ought  to  use  against  a  stranger.  But  it  is 
)nable  in  this  case  to  give  some  grains  of  allowance,  accord- 
is  the  circumstances  may  require.^ 

IV. 

7.  ff  the  Husband  innovates  the  Obligation^  it  is  at  his  oitm 
I  —  If  a  husband  changes  the  nature  of  a  debt  pertaining  to 
lowry,  by  innovating  the  obligation,  this  change  will  be  at 

5,  §  2,  D.  commod.;  —  I.  23,  D.  de  reg.  jur.;  —  l.  17,  D.  de  jur.  dot.;  —  /.  vlt.  C. 
L  cxnm.;  —  I.  ^^  D,  de  jur.  dot.    See  the  following  article.    L.  7,  §  12,  D.  solut. 

t 

66,  D.  mHut.  mcUrim. 

20,  S  2,D.de  pact.  dot. ;—  /.  33,  D.  dejur.  dot.    We  have  thought  proper  to  qual- 

rulc  in  the  manner  that  it  is  set  down  in  this  article.    For  our  usage  is  not  in  this 

lar  80  indulgent  to  the  husband  as  this  thirty-third  law,  D.  dejnre  dot.,  seems  to  be. 

on  one  hand,  it  would  he  too  hard  to  oblige  the  husbaud  to  use  against  a  father-in- 

agaimt  a  donor,  the  most  rigid  severity  for  recovering  the  debt ;  so,  on  the  otlicr 

t  would  not  be  jost  that  he  should  be  absolutely  excused  from  using  any  manner 

cnce  at  all.     So  that  it  is  necessary  to  apply  some  temperament,  whicli  may  regu- 

oondnct  according  to  the  circumstances.    See  the  twentieth  article  of  tho  fourth 

of  Partnenkip. 

'..  I.  33 
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his  own  peril,  and  he  will  remain  charged  with  the  debt,  u  if  be 
had  received  it." 

V. 

868.  If  the  Husband  receives  Interest  from  a  Debtor  ef  lb 
Dowry.  —~  The  husband  who  receives  interest  from  a  debtor  of  the 
do-wry,  delaying  on  that  account  to  call  in  the  [windpal  nim 
which  he  might  have  demanded,  will  be  answerable  for  the  debt, 
if  the  said  debtor  becomes  insolvent.' 

VL 

869.  Sow  Prescriptum  may  be  imputed  to  the  Biiband.  —  K  the 
lands  or  tenements  which  are  part  of  the  dowry  be  pfMsesaed  hjt 
third  person,  and  the  husband  suffers  the  whole  time  limited  icr 
prescription  to  run  out,  he  shall  be  answerable  for  it  Unlen  it 
be  that  at  the'  time  of  the  marriage  the  prescription  was  very  ufltf 
being  accomplished,  and  that  there  remained  bo  little  time  tonu, 
that  the  husband  could  not  be  blamed  for  not  iiitcmipting  a  j»- 
scription  which  was  acquired  without  his  knowledge.* 

VII. 

870.  ITic  Case  of  Resttitulion  of  the  Dowry. —  The  last  ai^^ 
ment  of  the  husband  is  to  restore  the  dowry,  whenever  tiie  tM 
happen.'}  that  it  ought  to  be  restored.  As  if  the  wife  dies  wilbNl 
children  before  the  husband ;  if  the  marriage  is  declared  dhU  irf 
void;  if  they  are  divorced,  or  separated  from  bed  and  board;  at 
the  wife  obtains  a  separation  of  goods  only  because  of  the  bof 
biiiid'a  poverty;  if  the  dowry  was  given  to  the  husband  at  lb 
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mented  the  capital  of  the  dowry,  and  which  ought  not  to  belong 
to  the  husband.  Thus  the  augmentations  of  the  nature  of  those 
which  have  been  mentioned  in  the  eighth  and  ninth  articles  of  the 
first  section^  are  to  be  restored  with  the  dowry.^ 

IX 

872.  2b  whom  the  Dowry  ought  to  be  restored. — When  the  case 
of  restoring  the  dowry  happens,  it  ought  to  be  restored  either  to 
the  wife,  if  she  has  survived  her  husband,  and  be  of  age  to  receive 
it ;  or  to  her  heirs,  executors,  or  administrators,  or  to  her  father,  if 
it  was  he  that  settled  it|  or  to  the  other  persons  to  whom  the 
dowry  may  appertain.' 


873.  T%e  SisbantPs  Oains  diminish  the  Restitution  of  the  Dowry. 
-» If  it  has  been  agreed  in  the  contract  of  marriage,  or  if  it  be 
regulated  by  custom,  that  the  husband  surviving  should  retain  a 
part  of  the  dowry,  the  restitution  will  be  diminished  in  so  much.^ 


m 


XL 

874.  Repairs  and  other  Expenses  lessen  the  Dowry. —  The  resti- 
tution of  the  dowry  is  also  lessened  by  the  repairs,  and  other 
diarges  which  the  husband,  or  his  heirs,  executors,  or  administra- 
tore,  have  been  at  in  preserving  the  effects  of  the  dowry,  according 
to  the  nature  of  those  disbursements,  and  the  rules  which  follow.** 

XII. 

875.  Three  Sorts  of  Expenses.  —  The  expenses  which  the  hus- 
band, or  his  heirs,  executors,  or  administrators,  may  have  been  at, 
are  of  three  sorts.  Some  are  necessary,  such  as  those  which  are 
laid  out  in  repairing  a  building  which  is  ready  to  fall,  and  which 
onght  to  be  preserved.  Others  are  useful,  although  not  necessary, 
such  as  the  planting  of  an  orchard.  And  there  are  some  which 
are  neither  necessary  nor  useful,  and  which  serve  only  for  pleasure; 
rach  as  paintings,  or  other  ornaments.^ 

^  L.2yD.aol.  matr.;  —  l  10,  eod.;  —  !.  6,  D.  dejure  dot.;  —  /.  un.  ^  13,  C.derdux.  acL; 
^L  2,  C.  dejure  dot, 
"  See  the  elerenth  article  of  the  first  section. 

*  See  the  following  articles. 

•  L.l,D.dewq>.iHntdot,  fact. ; — d.  1 1 ,  4  1 5  —  rf-  ^  1 1  4  3 ;  —  /.  5,  §  «&.  rf  /.  6,  eorf .  ; 
-./  7  0od. 
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xin. 

876.  Necessary  Expenses.  —  For  the  necessary  expenwa,  Uk 
husband  may  retain  the  lands  or  tenements  pertainiog  to  the 
dowry,  or  a  part  of  them,  according  to  their  value ;  and  nwy  knp 
possession  of  them  till  he  is  reimbursed ;  and  this  is  the  reasoD 
why  this  sort  of  expenses  ia  said  to  lessen  tiie  dowry.'  For  it  ii 
in  efTect  lessened  by  the  necessity  of  cutting  off  from  it  that  wbid 
IB  due  to  the  husband,  on  the  account  of  an  expense  witbont 
which  the  lands  or  tenements  might  have  gone  to  ruin,  or  been 
damaged,  or  diminished,  and  which  the  husband  was  obliged  to 
lay  out,  that  he  himself  might  not  be  made  aoconntaUe  for  tb 
loss  that  should  happen.^ 

XIV. 

877.  The  Husband  bears  the  Charges  of  Ote  Animal^  and  Ordltmt 
Expenses.  —  The  expenses  which  arc  laid  out  daily,  and  <^  conn^ 
either  on  the  preservation  of  the  lands  and  tenements,  such  ailkB 
lesser  repairs  of  a  house,  or  for  cultivating  the  lands,  snch  aa  tiUiif 
and  sowing,  or  gathering  in  the  fruits,  are  taken  out  of  the  frniti 
themselves,  and  out  of  the  other  revenues,  and  are  a  chaip  oa 
them.  For  the  fruits  and  revenues  are  understood  only  to  be  tlirt 
which  remains  of  clear  profit,  after  deduction  <rf  the  expensea  tW 
have  been  necessarily  laid  oat  in  order  to  be  able  to  enjoy.  So 
that  the  husband  does  not  recover  these  kind  of  expenses.  Bst 
be  recovers  those  which  pass  the  bounds  of  what  is  necesaaiy  fa 
preserving  the  lands  and  tenements  in  good  case,  and  for  enjoyu^ 
them.' 
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lie  husband,  or  his  heirs,  executors,  or  administrators.  And 
dthongh  these  expenses  have  been  laid  out  without  the  wife's 
x>inent|  yet  they  have  their  action  for  recovering  them.* 

XVIL 

880.  Bno  we  are  to  judge  of  the  Necessity  or  Usefulness  of  the 
Ebtpemes.  —  Since  there  may  arise  difficulties  about  determining 
xrhat  expenses  are  necessary,  or  not,  and  what  are  useful,  or  not, 
t  is  to  be  left  to  the  prudence  of  the  judge  to  decide  this  matter 
Lccording  to  the  circumstances.  And  this  depends  on  divers 
dews,  and  on  the  regard  that  is  to  be  had  to  the  quality  of  the 
ands  and  tenements,  and  other  things  on  which  the  expenses  have 
)een  laid  out,  as  if  it  is  to  preserve  or  to  better  a  house,  or  to 
leoover  a  debt ;  to  the  quality  of  the  repairs  and  other  changes ; 
tx>  the  convenience  or  inconvenience  that  may  follow  from  thence ; 
to  the  proportion  that  may  be  between  the  expense  and  the  im- 
provement ;  and  to  x)ther  considerations  of  the  like  nature.  Thus, 
lor  instance,  if  for  the  cultivating  of  a  country  farm  it  is  ne- 
eeisaiy  to  build  a  barn  to  it,  or  some  other  edifice,  this  may 
he  reckoned  a  necessary  expense;  and  if  there  is  in  a  house 

1  phoe  fit  for  making  a  shop  in,  this  may  be  reckoned  a  useful 

apense.™ 

^  Lm.^  bf  C.derei  uxor.  act. ;  —  /.  ult.  D.  defund,  dot.    See  the  thirteenth  article  of 
^  Mction.    It  is  to  be  remarked  on  the  said  thirteenth  article,  and  on  the  present,  that 
^t  has  been  said  on  the  thirteenth  article  tonching  the  right  which  the  husband  has  to 
Attain  the  necessary  exj)enses,  and  what  is  said  in  the  present  article  of  the  action  which 
tlw  husband  has  for  recovering  the  expenses  which  are  only  useful,  ought  to  be  understood 
•ccording  to  our  usage  j  which  is  such,  that,  of  what  nature  soever  the  expenses  be,  wheth- 
w  useful  or  necessary,  the  husband,  who  in  this  quality  was  in  i)osscssion  of  the  estate 
pfrttining  to  the  dowry,  cannot  be  dispossessed,  nor  his  heirs,  executors,  or  administra- 
ton,  against  their  will,  but  by  andiority  of  justice.    And  this  is  likewise  observed,  al- 
though there  should  be  no  reimbursement  of  expenses  due ;  and  this  was  also  the  prac- 
tice under  the  Roman  law.    L.  9,  C.  solut.  matr.    And  this  is  the  rule  for  all  possessors, 
that  they  cannot  be  turned  out  of  possession  but  by  authority  of  justice.    See  the  fifteenth 
•nicic  of  the  sixth  section  of  Covenants.    But  as  to  what  concerns  the  reimbursement 
of  the  husband,  and  the  right  he  has  to  detain  the  dowry  for  the  expenses,  it  depends 
ilvayi  on  the  pmdence  of  the  judge  to  determine  whether  the  husband,  or  his  heirs, 
necDtors,  or  administrators,  ought  to  remain  in  possession  till  tliey  are  reimbursed. 
And  thw  they  are  to  judge  of  by  the  circumstances ;  such  as  the  quantity  of  the  expenses, 
the  value  of  the  lands  and  tenements ;  the  security  which  the  husband,  or  his  heirs,  exec- 
oton,  or  administrators,  may  have  some  other  way ;  the  value  of  the  fruits  ;  whether  the 
enjoyment  of  some  part  of  the  fruits  may  not  suffice  for  their  reimbursement ;  the  quality 
of  the  persons  and  of  their  estates ;  and  other  circumstances  of  the  like  nature. 

*  L.  I5f  in /.  D,  de  imp.  in  res  dot. ;  —  /.  7,  f  uU.  D.  sol.  matr. ;  —  /.  6,  D.  de  imp.  in  res 
ioLf, 

33* 
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XVIIL 

881-  If  the  Repairs  parish  by  AcddetU.  —  If  it  so  fall  out  that 
the  repairs  jieriHh  through  some  accident,  the  Imsband,  or  his  bein, 
rxcciitwrs,  or  udmiiii strut or!>,  will  iievertheleaa  recover  the  charges 
they  were  at  in  making  them.  Because  the  work  entitled  them  to 
the  recovery  of  the  expenses  which  they  laid  oat  on  it;  and  the 
property  of  the  repairs  belonging  to  the  wife,  it  is  she  that  bean 
the  loss  of  them.' 

XIX 

882.  Expense!  for  Pleasure.  —  The  expenses  which  are  laid  ont 
merely  for  pleasure,  without  either  necessity  or  nsefulness,  are  not 
recoverable,  even  although  the  wife  had  engaged  the  husband  to  liy 
them  out.  For  he  ought  to  blame  himself  for  an  expense  whid 
he  had  a  mind  to  throw  away/ 

XX 

883.  Repairs  for  Pleasure.  —  If  the  repairs  made  for  pleaniR 
are  snch,  tliat  they  can  he  taken  away  without  being  destroya^ 
the  husband,  or  his  heirs,  executors,  or  administrators,  may  tike 
them  away,  in  case  of  a  refusal  to  reimburse  them  of  the  chuga 
which  they  have  been  at  in  making  them.  But  if  they  are  of  indi 
a  nature  that  they  can  be  of  no  use  when  taken  away,  such  u 
pointing  in  fresco,  it  is  not  permitted  to  deface  them.  For  this 
would  be  doing  barm  without  reaping  any  profit* 
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885.  Thus,  when  the  wife  gives  to  her  husband  in  marriage 
only  all  the  estate  which  she  has  at  present,  or  some  particular 
goods,  the  remainder  which  she  either  has  at  present,  or  may  affcer- 
wards  have,  by  inheritance  or  otherwise,  will  be  paraphernal.  But 
if  she  gives  in  marriage  all  her  estate  present  and  to  come,  in 
that  case  she  can  never  have  any  paraphernal  goods. 

886.  The  difference  between  the  dowry  and  the  paraphernal 
goods  consists  in  this,  that  whereas  the  revenues  of  the  dowry 
belong  to  the  husband,  the  revenues  of  the  paraphernal  goods  are 
the  wife's  own:  and  she  may  dispose  of  the  said  revenues,  and  of 
the  principal  itself,  without  the  authority  of  her  husband. 

887.  This  nature  of  the  paraphernal  goods,  which  are  no  part 
of  the  dowry,  together  with  the  liberty  given  to  the  wife  to  dis- 
pose of  the  revenues  of  the  said  estate,  without  consulting  her 
husband  or  asking  his  consent,  seems  to  have  something  in  it 
contrary  to  the  principles  of  their  union.     For,  as  the  husband  is 
the  head  of  the  wife,  and  has  the  charge  of  the  family,  it  would 
seem  just  that  he  should  be  master  of  all  the  revenues  of  bis 
wife's  estate ;  which,  as  well  as  those  of  the  husband,  ought  to  be 
employed  for  the  common  use  of  man  and  wife,  and  of  their  fam- 
ily; and  this  liberty  which  the  wife  has  of  enjoying  a  separate 
estate  independently  of  her  husband   is  likewise  an   occasion 
sometimes  of  troubling  the  peace  and  tranquillity  which  the  mar- 
riage union  requires.     And  we  see  likewise,  that,  in  the  same  law 
of  the  Romany  which  takes  away  from  the  husband  all  right  over 
the  paraphernal  estate,  it  is  owned  to  be  just  that  the  wife,  put- 
ting herself  under  the  conduct  of  her  husband,  should  likewise 
intrust  him  with  the  management  of  her  estate.^     However,  both 
the  Roman  law  and  our  customs  have  received  the  usage  of  para- 
phernal goods ;  some  of  them  having  only  regulated  that,  if  in  the 
contract  of  marriage  the  wife  does  not  specify  what  goods  she 
intends  to  allot  for  her  dowry,  all  the  estate  which  she  is  seized 
or  possessed  of  at  the  time  of  the  contract  is  to  be  reputed  as 
her  dowry. 

888.  There  are  again  others,  which  have  so  favored  the  use  of 

paraphernal  goods,  and  the  liberty  of  wives  to  dispose  of  them, 

that,  although  the  same  customs  do  not  allow  the  wife  either  to 

alienate  or  to  mortgage  her  dowry,  not  even  with  the  consent  and 

approbation  of  her  husband,  yet  they  allow  her  to  enjoy  and  to 

^  £.  8,  (7.  de  pact.  conv. 
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tlifiposc  or  her  paraphernal  goods,  not  only  without  the  anthoritr, 
but  even  withont  llie  eonsent,  of  her  husband.  And  this  dispth 
sition  is  fuvorublc  in  the  »aid  customs  as  well  as  in  the'prorinca 
which  arc  more  particularly  governed  according  to  the  civil  law, 
where  it  is  observed.  Because,  the  community  of  goods  betweca 
the  husband  and  wife  not  being  received  in  use  there,  seeing  the 
wife  has  not  the  profit  either  of  the  revenues  of  her  own  portion 
which  belong  to  the  husband,  nor  of  the  estate  which  he  mif 
acquire  during  the  niamage,  they  leave  her  the  liberty  to  angmcot 
her  own  estate  by  the  profits  which  she  may  be  able  to  make  d 
her  paraphernal  goods. 

Abt.  I. 

889.  Dentition  of  the  Paraphernal  Goods.  —  The  paiapbeml 
goods  are  all  the  goods  which  a  married  woman  has,  berides  thoM 
which  have  been  given  with  her  in  marriage  to  her  husband.  And 
these  goods  are,  as  it  were,  a  sort  of  peaiHvm,  or  private  potnt- 
ston,  which  the  wife  reserves  to  herself  over  and  above  her  dowiji 
which  goes  to  the  husband.* 

11. 

890.  5^fi  Wife  may  dispose  of  her  Paraphernal  Goods. —  'Ot 
wife  may  dispose  of  her  paraphernal  goods,  without  the  antlwritf 
and  consent  of  her  husband ;  and  may  put  them  to  what  ow  tbt 
pleases,  the  husband  having  no  right  to  control  her,  even  altboi^ 
she  had  delivered  them  into  his  costody.'* 
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IV. 

892.  1^  the  Paraphernal  Estate  consists  in  Movables.  —  If  the 
paraphernal  estate,  or  a  part  of  it,  consists  in  rents,  debts,  or  in 
morahle  effects,  the  wife  may  either  keep  them  in  her  own  cos- 
tody,  or  put  them  into  the  hands  of  her  husband,  getting  him  to 
sign  an  inventory  of  them,  as  an  acknowledgment  of  the  receipt 
of  the  goods.^ 

V. 

893.  Hie  HusbofuPs  Care  of  the  Paraphernal  Goods  delivered  to 
him,  —  If  the  paraphernal  goods  are  put  into  the  husband's  cus- 
tody, he  is  obliged  to  take  the  same  care  of  them  as  of  his  own 
goods,  and  he  will  be  made  accountable  for  the  faults  that  are 
inooiudstent  with  this  care.* 

VL 

99i.  JBow  these  Goods  are  distinguished  from  the  Goods  of  the 
Dowry.  —  The  paraphernal  goods  are  distinguished  from  the  goods 
of  the  dowry  by  the  contract  of  marriage,  which  ought  to  express 
what  goes  to  the  dowry.     And  all  the  goods  which  are  not  com- 
prehended in  the  dowry,  either  expressly  or  tacitly,  are  reckoned  to 
be  paraphernal,  even  although  the  wife  should  deliver  them  to  the 
httband,  together  with  the  goods  of  her  dowry ;  unless  it  should 
appear,  at  the  time  of  the  delivery,  that  the  said  goods  were  only 
an  accessory  with  which  the  wife  intended  to  augment  her  dowry.' 

VII. 

895.   What  the  Wife  is  possessed  of  without  an  apparent  Title 

bebngs  to  the  Husband.  —  We  ought  not  to  reckon  in  the  number 

of  the  paraphernal  goods,  nor  of  the  other  goods  of  the  wife,  those 

which  she  may  chance  to  have  in  her  custody,  or  which  she  may 

pretend  to  belong  to  her,  unless  it  appear  that  she  has  a  just  title 

to  them ;  as  if  she  has  acquired  them  by  inheritance,  or  gift,  or  that 

she  was  possessed  of  them  at  the  time  of  her  marriage.     And 

all  the  other  goods  which  she  may  chance  to  have,  of  which  the 

title  does  not  appear,  and  it  is  not  known  whence  she  had  them, 

belong  to  the  husband.     For  otherwise  it  must  be  presumed  that 

^  i^  9,  §  3,  in/.  D.  dejwr.  dot. ;  — cf.  §  3  ;  —  v.l.  uU.  C.  de  pact.  conv. 
*  L.vlt.  in/  C.  depact.  conv.;— I.  9,  §  3,  in/.  D.  dejur.  dot.    See  the  second  article  of 
the  third  section  of  this  title. 
^  L.  9,  H  2  e<  3,  D.  dejwr.  (i)t. 
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the  wife  has  come  by  these  goods  only  by  cheating  her  hosbud, 
01  by  other  unlawful  ways^  And  even  the  profits  which  she  ruj 
happen  to  make  by  her  frugality,  her  labor,  and  indnstry,  belong 
to  the  husband,  as  fruits  and  revenues,  and  as  servicea  oi  offioei 
which  the  wife  owes  to  the  husband.'' 


SECTION  V. 


OP   THE   SEPARATION   OF   GOODS  BETWEEN  1 


i    BUSBAHD  AltD  1 


896.  7%e  Ckmneclion  between  this  Matter  ajtd  that  of  Dowrie$.— 
The  separation  of  goods  between  the  husband  and  wife  is  cme  of 
the  causes  of  the  restitution  of  the  dowry.  And  therefore,  tUi 
matter  being  an  accessory  to  that  of  dowries,  the  rules  conceniiiig 
it  shall  be  explained  in  this  section. 

897.  The  separation  of  goods  is  made  in  two  cases.  The  tat 
is,  when  the  wife  procures  a  separation  from  her  husband's  bt^ 
because  of  liis  cruel  usage  of  her ;  for  a  separation  from  the  hit^ 
band's  bed  implies  a  separation  of  goods.  And  the  second  ii^ 
when  the  disorder  of  the  husband's  atfairs  obliges  the  wife  to  take 
back  her  own  estate. 

898.  The  separation  firom  the  husband's  bed  is  a  matter  vUd 
does  not  come  properly  within  the  design  of  this  book ;  it  bdii{ 
altogether  different  in  our  usage  from  that  which  was  the  efiectof 
a  divoree  under  the  Roman  law.  And  we  shall  only  tzeat  hm 
of  the  bare  separation  of  goods. 
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which  she  may  have  brought  to  her  husband,  are  left  with  him  on 
ooodition  that  he  bear  the  charges  of  the  marriage;  she  cannot 
demand  the  separation  of  goods,  except  when  the  disorder  of  the 
faosband's  affiiiiB  puts  him  out  of  acondition  of  being  able  to  bear 
the  said  charges,  and  that  the  goods  which  he  has  of  his  wife's  are 
in  danger.  Thus,  the  separation  ought  to  be  decreed  in  a  court  of 
justice,  after  hearing  the  cause,  and  upon  sufficient  proof  that  the 
bad  condition  of  the  husband's  affairs,  and  the  smallness  of  his 
estate,  put  the  goods  of  the  wife  in  danger.^ 

III. 

901.  E^ect  of  the  Separation.  —  The  separation  of  goods  being 
granted  to  the  wife  only  because  her  goods  were  in  danger,  and 
because  the  husband  was  not  able  to  bear  the  charges  of  the  mar- 
riage ;  the  engagement  of  the  husband  to  manage  the  goods  of  the 
wife,  and  to  bear  these  charges,  passes  to  the  wife  by  the  separa- 
tion of  goods.  So  that  she  takes  upon  her  again  the  administra- 
tion of  her  own  goods,  and  bears  these  charges,  employing  her 

lerenues  for  the  maintenance  of  her  husband,  herself,  and  their 

diildren.® 

IV. 

902.  The  Wife  who  has  obtained  a  Separatum  of  Goods  cannot 
oHemUe  them. — The  separation  of  goods  gives  the  wife  only  a 
nght  to  enjoy  her  own  goods,  and  to  take  care  of  them ;  but  she 
cannot  alienate  them,^  except  in  so  far  as  the  laws  and  customs  of 
the  country  may  allow  her.® 

V. 

903.  She  may  distrain  the  Goods  of  the  Husband^  and  cause  them 
to  he  sold  for  her  Dowry.  —  If  the  dowry  consists  in  money,  debts, 
or  other  effects  which  are  not  in  being,  the  wife  may,  by  virtue  of 
the  separation,  distrain  and  cause  to  be  exposed  to  sale  the  goods 
of  the  husband,  and  others  that  are  mortgaged  to  her,  even 
although  they  be  in  the  hands  of  a  third  possessor.' 

^  L.  24,  D.  Kiut,  matr. ;  —  ».  /.  22,  4  8,  eorf.;  — /.  30,  inf.  C.  dejure  dot, 

<  Z.29,  C.dejundoi. 

^  L.  29,  C.  dejur.  dot. 

*  Se«  the  thirteenth  and  fifteenth  articles  of  the  first  section. 

'  L.  29,  C.  dejw.  dot. 
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904.  Ske  tnoy  do  the  same  for  fAe  Reeovery  of  her  J 
Goods  which  the  gave  her  Husband.  —  If,  besidea  the  goods  of  fts 
dowry,  the  wife  had  pat  into  her  husband's  cnstodj  her  panplw- 
nal  goods  which  Eire  not  in  being,  she  may  recoTex  them  in  As 
aamo  manner  as  the  goods  of  her  dowiy^ 

VIL 

905.  As  also  for  her  Gaitu. —  If  by  the  contmct  of  mannp 
there  are  gains  due  to  the  wife  out  of  the  husband's  estate,  ilie 
may  recover  them  in  the  same  manner  as  she  recovers  her  dowiy, 
whether  it  be  to  preserve  her  right  of  property  in  them,  if  the 
is  not  to  have  the  enjoyment  of  them  till  after  the  hosbuA 
death,  or  that  she  may  enter  on  the  actual  enjoyment  of  tbim; 
according  as  the  quality  of  the  said  gains  shall  happen  to  be  icf 
ulaied,  either  by  the  contract  of  marriage,  or  by  the  < 
usage  of  the  places.^ 
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may  be  revoked.  The  other  difference  between  donations  that 
take  ethcft  in  the  lifetime  of  the  donor,  and  those  which  have  their 
effect  only  after  his  death,  is  a  consequence  of  the  former,  and 
QonsiBts  in  this,  that  he  who  gives  during  his  lifetime  divests  him- 
self of  that  which  he  gives  away,  and  transfers  it  to  the  donee, 
who  becomes  master  of  it;  whereas  he  who  gives  only  in  prospect 
>f  death  loves  rather  to  keep  than  give  away,  and  remains  until 
lis  death  proprietor  of  what  he  gives,  having  a  right  to  deprive 
the  donee  of  it,  and  to  dispose  of  it  otherwise  as  he  pleases. 
Thus,  whereas  the  donation  that  takes  effect  in  the  lifetime  of  the 
donor  strips  the  donor  himself^  the  donation  made  in  prospect  of 
death  strips  only  his  heir  or  executor.* 

907.  It  is  because  of  this  last  difference  between  the  donations 
that  take  effect  in  the  donor's  lifetime,  and  those  which  take  effect 
only  after  his  death,  that  the  customs  which  do  not  permit  testa- 
mentary dispositions  to  the  prejudice  of  the  next  heirs,  except  as 
to  a  certain  portion  of  the  goods,  reduce  to  the  same  portion  do- 
nations made  in  prospect  of  death ;  and  that,  on  the  contrary,  they 
permit  donations  that  have  their  effect  in  the  donor's  lifetime  to 
the  prejudice  of  the  heirs,  because  the  donor  not  only  strips  his 
heirs,  but  also  himself,  of  what  he  gives  away.     And  these  sorts 
of  donations  which  strip  the  donor  have  no  other  bounds  than 
those  which  have  been  set  to  them  by  the  several  customs  of  par- 
ticular places ;  whether  it  be  for  preserving  to  the  children  their 
filial  portions,  or  for  restraining  largesses  between  certain  persons, 
or  for  other  causes. 

908.  It  follows  from  this  nature  of  donations  that  take  effect 
ifl  the  donor's  lifetime,  that,  they  being  covenants  irrevocable  which 
strip  the  donor  of  what  he  gives  away,  every  donation  that  has 
not  this  character,  and  which  leaves  the  donor  at  liberty  to  revoke 
it, is  a  donation  of  no  force;  that  is  to  say,  it  is  not,  properly 
speaking,  a  donation  that  is  to  take  place  in  the  lifetime  of  the 
donor. 

909.  It  is  on  this  principle  that  the  common  rule  in  this  mat- 
ter depends,  viz.  that  to  give  and  to  retain  avails  nothing.  The 
meaning  of  which  is,  that  if  the  donor  keeps  what  he  gives  away, 
ie  does  not  divest  himself,  and  does  not  give.  Which  maxim  has 
ills  extent,  that  it  annuls  not  only  the  donations  in  which  the  do- 
lors reserve  a  liberty  of  disposing  of  the  things  given,  but  likewise 

'  L.  35,  \  2,  D.de  mori.  catw.  doncU. 
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all  those  donations  in  which  there  happen  to  be  drcamstances  d^ 
noting  that  the  donor  has  not  divested  himself,  and  that  the  doixe 
has  not  been  made  irrevocably  master  of  the  thing  that  wu 
given  him.  Thas  a  donation,  whereof  the  deed  or  title  remains  in 
the  custody  of  the  donor,  the  donee  having  no  duplicate  of  it,  cf 
of  which  the  minute  or  draught  is  not  put  into  the  hands  of  i 
public  notary,  in  order  to  draw  up  the  instrument,  would  be  ■ 
void  donation  ;  because  the  donor  would  retain  the  liberty  of  uh 
nulling  it 

910.  Donations  made  in  prospect  of  death  are  one  of  the  inifr 
tera  treated  of  in  the  second  part  of  this  work ;  and  the  pmest 
title  relates  only  to  donations  that  have  their  effect  in  the  lifetime 
of  the  donors,  because  they  are  covenants.  But  to  avoid  the  te- 
peating  always  the  expression  at  large  of  donations  that  take  eflcet 
in  the  Ufetime  of  the  donors,  we  shall  use  only  the  simple  word  of 
donations. 

911.  Donations  are  liberalities  which  are  natural  in  the  order  of 
society,  where  the  ties  of  parentage  and  friendship,  and  the  sevenl 
engagements,  lay  different  obligations  on  persons  to  do  good,  eitba 
out  of  gratitude  for  favors  received,  or  out  of  an  esteem  of  moit, 
or  out  of  a  motive  of  assisting  those  that  are  in  want,  or  npn 
other  considerations. 

913.  There  arc  divers  sorts  of  ways  of  giving,  and  doing  of 
good,  as  well  as  of  commerce.  And  as  we  make  a  commeroe  of 
indusfry,  labor,  services,  and  also  of  things,  we  do  the  aame  like> 
wise  of  gratuitous  deeds ;  but  we  give  the  name  of  donation  oobf 
to  that  kind  of  liberality  by  which  we  strip  ourselves  of  the  tlunp; 
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principles  the  spirit  of  the  different  rules  which  are  observed, 
either  in  the  provinces  that  are  governed  by  the  Roman  law, 
or  in  the  customs.  And  they  are  contained  in  the  following 
remarks. 

914.  The  strict  union  Ketween  man  and  wife  being  an  occasion 
to  them  to  exercise  their  liberality  towards  one  another,  according 
to  their  affection  and  their  estates ;  the  use  of  these  sorts  of  dona- 
tions was  attended  with  so  great  inconveniences,  that  it  was  abol- 
ished by  the  Roman  law.     For  it  appeared  from  experience,  that 
the  easy  temper  either  of  the  husband  or  of  the  wife  impover- 
ished the  one  to  enrich  the  other ;  that  the  application  of  the  party 
that  was  most  covetous  to  procure  largesses  from  the  other,  en- 
gaged them  in  cares  and  views  entirely  opposite  to  their  duty  of 
educating  their  children,  or  diverted  them  wholly  from  any  thoughts 
of  it ;  that  the  one  party  refusing  to  comply  with  the  desires  of 
the  other,  in  giving  what  was  asked,  it  was  an  occasion  of  strife 
and  contention ;  and,  in  fine,  the  Roman  lawgivers  were  of  opinion, 
that  the  conjugal  love  ought  to  subsist  and  to  be  nourished  by  a 
more  honorable  motive  than  that  of  self-interest® 

915.  But  seeing  the  principal  consideration  which  induced  the 
Roman  lawgivers  to  annul  donations  between  man  and  wife  was 
to  prevent  their  impoverishing  one  another  in  their  lifetime,  and 
^at  the  donor  might  not  be  destitute  of  all  manner  of  substance 
after  the  dissolution  of  the  marriage,  whether  it  were  by  death  or 
divorce,  the  donations  which  were  to  take  effect  only  after  the 
death  of  the  donor,  not  producing  the  same  ill  consequences,  were 
permitted  between  man  and  wife.  And  they  gave  likewise  this 
effect  to  donations  which  were  intended  to  take  place  in  the  life- 
time of  the  donor,  that,  if  they  were  not  revoked  by  the  donor  in 
his  lifetime,  they  should  be  confirmed  by  his  death,  and  be  as  valid 
as  if  they  had  at  first  been  made  in  prospect  of  death. 

916.  The  dispositions  of  the  customs  in  relation  to  donations 

between  man  and  wife  are  different,  according  to  the  regard  which 

they  have  had  to  the  motives  upon  which  these  donations  were 

annulled  by  the  Roman  law,  or  according  to  the  other  views  of 

the  spirit  and  principles  of  the  said  customs.     Thus  some  of  them 

have  allowed  donations  between  man  and  wife  of  the  property  of 

movables,  and  of  the  immovables  of  their  own  acquisition ;  and 

likewise  of  a  part  of  the  estate  which  came  to  them  by  inheritance ; 

'  n.  I.  2.  et  3f  D.  de  donat.  inter  vir.  et  uxor. 
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but  they  would  have  these  donations  to  be  rerocaUe.  Thus  tke 
same  customs,  and  many  others,  have  approved  of  donations  Iw- 
twecn  man  and  wife  that  take  effect  in  the  lifetime  of  the  donot, 
and  allow  them  to  be  irrevocable,  provided  they  be  only  of  an  a- 
joyment  of  the  movables  and  immovables  of  the  donor's  own  pv 
chase,  and  that  they  be  reciprocal.  And  the  disposition  of  that 
customs  is  founded  on  this  principle,  that  the  liberality  being  i» 
ciprocal,  and  both  the  one  and  the  other  party  being  uncertain  a( 
the  event  which  would  entitle  the  longest  liver  to  the  benefit  of  the 
gift,  these  kinds  of  donations  are  not  attended  with  the  same  in- 
conveniences as  where  the  condition  of  both  parties  is  not  eqnil, 
and  that  they  have  nothing  in  them  which  may  disturb  the  pace 
and  tranquillity  of  the  state  of  mafarimony,  or  which  is  contrary  to 
the  honor  of  marriage. 

917.  But  other  customs,  under  other  views,  have  forbid  all  dis- 
positions made  by  the  wife  in  favor  of  her  husband,  even  althongb 
they  were  made  in  prospect  of  death  ;  notwithstanding  the  sams 
customs  allow  the  husband  to  give  to  his  wife  all  his  estate  by  i 
donation  tliat  is  to  take  place  in  his  lifetime,  reserving  only  to  the 
children  their  filial  portions.  And  these  customs  regulate  the  tut 
ter  thus,  because  they  make  the  wife's  condition  less  advantagcoos 
in  other  respects,  the  community  of  goods  not  being  there  n- 
ceived;  and  because  they  will  secure  the  wife's  estate  against  the 
dispositionB  to  which  the  husband's  power  and  authority  over  Ikt 
might  engage  her. 
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11. 

919.  No  Donation  without  Acceptance.  —  There  is  no  donation 
Tithoat  acceptance.  For  if  the  donee  does  not  accept,  the  donor 
8  not  divested  of  the  thing  which  he  gives,  and  his  right  remains 
itiU  with  hinL^ 

IIL 

920.  ]^  the  Donee  is  incapable  of  accepting.  —  If  the  donee  is 
incapable  of  accepting,  as  if  it  be  a  child  which  cannot  speak,  nor 
express  any  desire  of  having  the  thing  given,  the  acceptance  must 
be  made  by  a  person  that  is  capable  of  accepting  for  him,  such 
as  his  father,  his  tutor,  or  guardian.® 

IV. 

921.  Who  gives  what  he  is  bound  to  give  does  not  make  a  Dona- 
fink—  A  donation  is  a  liberality,  and  he  who  gives  only  what  he 
owes,  or  what  he  is  obliged  to  give,  does  not  make  a  donation, 
Imt  acquits  himself  of  a  debt,  or  of  some  other  engagement 
TIras,  he  who  gives  in  order  to  fulfil  a  condition  in  a  testament, 
or  of  a  donation  which  burdens  him  with  it,  is  not  a  donor,  even 
aithoogh  it  were  out  of  his  own  substance  that  he  had  been 
ehaiged  to  give.^ 

V. 

922.  Remuneratory  Donations.  —  The  donations  which  are 
called  remuneratory,  and  which  are  made  in  recompense  of  ser- 
vices, are  not  properly  donations,  except  when  that  which  is  given 
could  not  be  demanded  by  the  donee ;  and  the  recompense  which 
the  donee  could  demand  is  not  in  effect  a  donation.® 

VL 

923.  Donations  are  irrevocable.  —  Although  a  donation  be  a 
liberality,  yet  it  is  irrevocable,  as  other  covenants  are ; '  unless  it 
be  with  the  consent  of  the  donee,  or  for  some  one  of  the  causes 
which  shall  be  explained  in  the  fourth  section. 

*  L  19,  ^2^  D.  de  donai.;^l  69,  D.  de  reg.  jur.;^l.  156,  ^  tdt.  eod.;—l.  10,  D.  de 
im.; — L  tift.  C.  de  reooc  donat 

*  L.f^C.de  donat. 

'  L.35,  i  1,  D.  de  mart.  cau8.  donat.; —  I.  S2^D.  de  reg.  jur. ; ^l  29,  D.  de  donat. ;  —  I  1, 
od. ;  —  /.  8,  D.  de  don. 
«  L.  27,  D.  de  donat. ;  —  v.  I.  34,  §  1,  eod. ;  —  /.  82,  D.  de  reg.  jur. 
^  f  2,  Lut.  de  donat.;  —  /.  1,  D.  dedon.; — /.  35,  \vlt.  C.de  don. 

34^ 
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ihargesy  and  perform  the  conditions  which  the  donor  has  enjoined 

XL 

928.  T%ree  Sorts  of  Conditions. —  The  conditions  in  donations^ 
as  in  other  covenants,  are  of  three  sorts.     Some  are  such,  that  the 
validity  of  the  donation  depends  on  the  existence  of  the  condition ; 
others  make  void  the  donation  which  had  subsisted ;  and  others 
make  only  some  change,  without  annulling  the  donation.®     Thus, 
donations  made  in  favor  of  marriage  imply  the  condition,  that 
tbey  shall  not  have  their  e^ect  till  the  marriage  be  accomplished.^ 
Thus,  a  donation  being  made  upon  condition  that,  if  the  donee 
&8  before  the  donor,  the  things  given  shall  return  to  the  donor, 
tUi  condition  annuls  a  donation  which  had  subsisted.^     And  this 
other  condition,  that  after  a  certain  time,  or  in  a  certain  case,  the 
donee  shall  be  bound  to  deliver  the  things  given,  or  a  part  of  them, 
to  another  person,  neither  annuls  nor  accomplishes  the  donation ; 
hot  makes  the  change  in  it  which  has  been  agreed  on,  and  obliges 
the  donee  to  deliver  the  things  to  the  person  to  whom  the  restitu- 
tion ought  to  be  made.' 

XII. 

J29.  When  the  Donation  is  perfected^  it  admits  of  no  new  Bur- 
tens,  —  After  the  donation  has  been  accomplished,  it  is  no  longer 
in  the  power  of  the  donor  to  impose  on  the  donee  any  new  con- 
dition or  charge,  even  although  he  were  father  to  the  donee." 

XIII. 

930.  Difference  between  Motives  and  Conditions  of  Donations. 
*-We  are  to  make  a  great  difference  in  donations  between  the 
motives  which  the  donors  express  as  the  causes  of  their  liberality, 
and  the  conditions  with  which  they  burden  them.  For  whereas 
the  default  of  a  condition  annuls  the  conditional  donation  ;  yet  it 
aabsists,  although  the  motives  expressed  in  it  prove  not  to  be  true. 
Thus,  if  it  is  said  in  a  donation,  that  it  is  made  on  account  of 


■  L.  9,  C.  de  donat. 

*  See  the  fourth  section  of  Qmenantt. 

f  See  the  last  article  of  the  first  section  of  the  title  of  Dowries, 
^  L.  2,  C  de  donat.  qua  sub  modo. 

*  L,  3,  C.  de  donat.  quat  sub  modo. 
'  L.  4,  C.  de  donat.  qutz  sub  modo. 
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services  done,  or  to  facilitate  to  the  donee  the  making  of  i  poF 
chase  which  he  had  a  mind  to,  the  donation  will  not  be  annnlled, 
although  no  services  have  been  rendered,  nor  the  pnrchase  nude. 
For  there  remains  still  the  absolute  will  of  the  donor,  who  mif 
have  bad  other  motives  besides  those  which  he  has  ezpicaid 
But  if  it  was  said,  that  the  donation  is  made  only  on  oondiliD^ 
that  what  is  ^ven  be  laid  ont  on  snch  a  pnndiase,  such  u  tb 
baying  of  an  office,  and  the  office  is  not  bought,  the  donatioi  wfl 
have  no  effect* 

XIV. 

931.  Reservation  of  the  Un^rucL —  In  all  donations,  whethattif 
be  nniversal  of  all  one's  estate,  or  particular  of  certain  thin^  tka 
donor  may  reserve  to  himself  the  nse  and  {Ht^ts  of  the  tlui|l 
which  he  gives." 

XV. 

932.  Registering  of  Donations.  —  Donations  ought  to  be  la^ 
tered,  that  every  body  may  know  the  engagement,  ^rhich  bdig 
unknown  might  give  occasion  to  many  frauds.* 

XVL 

933.  Alimony  afforded  out  of  Liberality,  or  otkerwiie. —  W* 
may  place  in  the  number  of  donations  the  expenses  *W<Jl  < 
person  is  at  for  another  out  of  a  motive  of  liberality,  and  «iUM^  I 
hopes  of  recovering  them;  as  if  one  Is  at  the  charges  of  E 
ing  a  near  relation ;  and  what  has  been   given   in  this  i 
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SECTION   II. 

* 

op  the  engagements  op  the  donor. 

Abt.  L 

984.  Furtt  Engagement  of  the  Donor^  not  to  revoke.  —  The 
nt  engagement  of  the  donor  is,  that  he  cannot  annul  the  dona- 
on,  when  he  has  once  given  his  consent  to  it ;  and  he  cannot 
svoke  it,*  except  for  just  reasons ;  such  as  if  he  was  forced  to 
lake  it,  if  he  was  incapable  of  contracting,  or  if  he  was  in  one  of 
he  cases  which  shall  be  explained  in  the  third  section. 

IL 

935.  Second  Engagement^  the  Delivery.  —  The  second  engage- 
ment of  the  donor,  and  which  is  a  consequence  of  the  first,  is  to 
perfwrn  the  donation,  and  to  deliver  the  thing  given,  and  he  may 
be  constrained  to  it  by  the  donee,  or  by  his  heirs,  executors,  or  ad- 
ndmstarators.^ 

m. 

936.  Reservation  of  the  Use  and  Profits  is  in  Lieu  of  Delivery.  — 
When  there  is  a  reservation  of  the  use  and  profits  in  a  donation, 
ttit  serves  instecui  of  a  delivery.® 

IV. 

937.  Third  Engagement,  Warranty.  —  It  is  likewise  a  third  en- 
gagement of  the  donor,  that,  if  he  is  obliged  for  the  warranty  of 
fte  things  given,  he  ought  to  warrant  them.     But  if  he  has  not 
ci^aged  himself  for  the  warranty,  and  it  happens  that  he   has 
given  what  was  not  his  own,  believing  honestly  that  he  was  the 
tight  owner  of  it,  he  is  discharged  from  the  warranty.     For  it  is 
Inesnmed  that  he  meant  only  to  exercise  his  liberality  in  things 
that  were  his  own.* 

V. 

938.  Jfthe  Knavery  of  the  Donor  occasions  any  Loss  to  the  Donee. 
—  If  the  donor  was  guilty  of  any  knavish  dealing,  as  if  he  gave  a 

*  L.  5,  C  <2e  reooc.  don. ;  —  /.  S,  /.  6,  eod.    See  the  sixth  article  of  the  first  section. 
^  S  2,  InsL  de  donat. ;  —  /.  35,  C.  eod. 

*  L.  28,  C.  de  donat. ;  — /.  35,  f  5,  eod.  See  the  seventh  article  of  the  second  section  of 
M  Gmtract  of  Sale. 

^  L.%  C,  dt  and,  ;  —  L\S^S  vU.  D.  de  donat.    See  the  following  article. 
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thing  which  he  knew  was  not  his  own,  he  would  be  bonnd  to 
make  good  the  losses  and  damages  which  the  donee  may  cbun 
to  sustain  through  his  knavery.* 

VI 

939.  The  Donor  cannot  be  constrained  to  more  Aan  leiat  itii 
able  to  give  wUkout  being  reduced  to  WatU.  —  The  donor  camiot 
he  obliged  to  perform  what  he  has  promised,  but  in  eo  for  aa  heii 
able,  without  being  reduced  to  want.  For  it  \ronld  be  niijint 
that  his  liberality  should  be  an  occasioo  of  inhumanly  to  Ui 
donee,' 

VII. 

940.  Interest  of  the  Things  given.  —  The  donor  owes  no  intont 
for  the  things  given,  even  aft«r  the  delay,  unless  Ihey  are  expRafy 
stipolated,  or  unless  there  has  been  a  condemnation  in  a  oavHt 
justice.  And  they  will  not  be  due  but  from  the  time  they  taw 
been  demanded,  and  according  as  the  circumatanccs  may  K^nit! 
as  if  a  sum  of  money  has  been  ^ven  for  a  marriage  portion^ 
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ungrateftd  to  the  donor,  the  donation  may  be  revoked  accord- 
ing as  the  deed  of  the  donee  may  have  given  occasion  for  it 
Thus,  the  donor  may  revoke  the  donation,  not  only  if  the  donee 
makes  any  attempt  upon  his  life  or  honor,  bat  likewise  if  he 
commits  any  violence  or  outrage  upon  his  person,  or  does  him  any 
iajuiy ;  or  if  he  occasions  him  any  considerable  loss  by  unfair 
practioes.^ 

* 

III. 

943.  higratiiude  dissembled  by  the  Donor.  —  The  right  of  revok- 
ing a  donation  because  of  the  ingratitude  of  the  donee  does  not 
pass  to  the  heir,  executor,  or  administrator  of  the  donor,  if  he  him- 
self, having  known  the  ingratitude,  did  not  resent  it.® 

IV. 

944.  Revocation  of  the  Donation,  because  of  Children  being  after^ 
wards  bom  to  the  Donor.  —  If,  after  a  donation  made  by  a  person 
who  had  no  children,  he  happens  to  have  children  born  to  him,  the 
donation  will  be  void,  upon  presumption  that  he  who  gave  hav- 
ing no  children  would  not  have  given  if  he  had  had  any,  and  that 
he  gave  only  upon  this  condition,  that,  if  he  should  happen  to 
have  children,  the  donation  should  be  of  no  force.^ 

"  L.  vk.  C.  de  revoc.  don.;  —  /.  9,  eod.  Although  the  causes  of  ingratitude,  which  may 
wffice  for  revoking  a  donation,  be  restrained  by  this  last  law  of  the  code,  de  revoc.  don.,  to 
tittle  which  are  expressed  in  this  article,  yet  we  put  them  down  only  as  an  example. 
For  there  may  be  other  causes  which  may  deserve  that  a  donation  should  be  revoked ;  as, 
fe"  instance,  if  the  donee  should  refuse  alimony  to  his  donor  when  he  is  reduced  to  great 
Knits. 
'  L.  ult.  C.  de  revoc.  donat. ;  —  /.  1,  inf.  eod. 

■  L.  8,  C  de  revoc.  don. ;  —  v.  I.  6,  §  I,  C.  de  tnst.  et  sxibst.;  —  /.  102,  D.  de  cond.  et  dem. ; 
—/.  40,  §  uh.  D.  de  pact.  Although  this  law  be  only  in  favor  of  the  patron  who  had 
Blade  a  donation  to  one  whom  he  had  set  free  from  slavery,  yet  we  observe  it  indifFer- 
eody  for  all  persons.  But  if  the  donation  was  small,  and  made  by  a  person  who  had  a 
plentiful  estate,  to  a  donee  that  was  in  poor  circumstances,  and  for  favorable  causes, 
would  such  a  donation  be  revoked  by  the  birth  of  a  child  ? 

If  this  child  happens  to  die  before  the  donor  has  revoked  the  donation,  ought  it  to  sub- 
lift,  the  cause  of  the  revocation  having  ceased  by  the  child's  death  1  or  is  it  annulled  in 
SDch  a  manner  by  the  child's  birth,  that  its  death  cannot  make  it  revive  ?  These  words 
of  the  law,  revertatur  in  ejttsdem  donatoris  arhitrio  ac  ditione  mansunim^  seem  to  signify 
that  the  donation  is  annulled,  and  that  the  donor  takes  back  irrevocably  what  he  had  giv- 
ca.  Which  may  be  confirmed  by  the  sixth  law,  S  ^^de  inst.  et  subst.,  where  it  is  said,  that 
if  a  father  burdens  his  son  who  had  no  children  with  a  substitution,  the  said  substitution 
will  vanish  whenever  the  son  comes  to  have  children,  evanescere  subsiitutionem.  To 
which  we  may  add,  that  the  child  which  is  bom  to  the  donor  after  the  donation,  being 
bj  its  birth  of  a  right  to  succeed  to  its  father,  this  right  annals  the  donation,  and 
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945.  Reasons  for  treating  of  Ust^nat  in  this  Fleee. — In  die 
foregoing  title  mention  has  been  made  of  the  reBcrratioiis  of  on- 
friict  which  are  made  in  donations ;  and  the  like  reserratioiu  mij 
also  be  made  in  marriage  settlements,  in  sales,  exchanges,  tniiMo- 
tioiiH,  and  other  covenants.'  We  may  likewise  hy  express  core- 
iiants  settle  on  any  person  the  usufruct  of  a  thing  mthont  the 
property.^  So  that  seeing  usufruct  may  be  settled  by  contneli, 
it  is  a  kind  of  covenant.  And  although  it  be  likewise  acquired  bj 
testaments,  and  other  dispositions  made  in  prospect  of  death,  or 
even  by  the  laws,  such  as  the  usufruct  which  the  laws,  the  oidi- 
nances,  and  the  customs  give  to  parents  in  the  estates  of  tlieir  dul- 
dn>n,  whether  it  be  under  the  name  of  usufruct  or  wardship;  jct 
we  choose  to  place  this  matter  here,  which,  since  it  can  only  be  in 
one  place,  ought  to  be  put  in  ihe  first  where  there  is  oocanoa  to 
fipeak  of  it,  as  has  been  remarked  in  the  plan  of  matten. 

946.  The  practice  of  settling  the  usufruct  of  a  thing  without 
the  |)T<ipcrty  is  natural  in  pricii"tvi  not  only  h*M*nTiM»  of  the  in»Hi- 
iiitc  liberty  of  nil  :^urls  ci[  covi'iiurit^.  hut  ijl.-u  because  of  the  ii-'*- 
fulness  of  separating  on  many  occasions  the  right  of  property  from 
that,  of  the  present  enjoyment  And  this  separation  Tiiiidi  it 
made  naturally  by  the  commerce  of  letting  to  hire  and  to  farm,  it 
likewise  made  very  justly  upon  other  views ;  whether  it  be  in  do- 
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nsufiractaary,  or  to  the  executor,  or  to  another  legatee.^  In  all 
these  cases,  whether  it  be  that  the  nsufract  be  settled  by  covenant, 
by  testament,  by  a  law,  or  by  custom,  the  natore  of  it  is  still  the 
same,  unless  the  title  by  which  the  nsnfimct  is  settled  makes  some 
distinction ;  and  it  is  this  matter  of  asnfimct  in  general  which  is 
the  snbject-matter  of  this  title. 

947.  We  may  likewise  consider  as  a  kind  of  usufiruct,  to  which 
several  rules  of  this  title  may  be  applied,  the  right  which  the  in- 
cambents  of  church  benefices  have  to  enjoy  the  revenues  belonging 
to  them.  And  this  kind  of  usufruct  has  this  peculiar  property 
belonging  to  it,  that  the  estates  which  are  subject  to  it  do  not  be- 
long to  any  particular  owner,  but  to  the  church. 

948.  Those  who  have  read  this  matter  of  usufiruct  in  the  Roman 
law  may  be  apt  to  find  fault  that  we  have  omitted  to  set  down 
under  this  title  the  rule  which  is  to  be  met  with  in  the  eighth  law, 
IX  de  usujr.  et  tuu  leg.^  and  in  the  fifty-sixth  law,  D.  de  usufr.  Which 
laws  say,  that  if  the  usufruct  of  a  thing  be  given  to  a  town,  or 
other  corporation,  it  lasts  a  hundred  years.  But  besides  that  the 
case  of  such  a  u  ufiuct  is  so  very  singular  and  odd,  that  it  does 
not  deserve  a  rule ;  *  if  one  were  necessary,  it  would  not  seem  just 
to  miake  the  proprietor  lose,  by  a  usufruct,  the  enjoyment  of  his 
estate  for  three  or  four  generations ;  and  it  would  be  much  more 
reasonable  to  limit  it  to  thirty  years.  For  which  opinion  we  have 
the  authority  of  another  law.* 


SECTION   I. 

of  the  nature  of  usufruct,  and  of  the  rights  of  the 

usufructuary. 

Art.  L 

949.  Definition  of  Usufruct.  —  Usufruct  is  a  right  to  use  and  en- 
joy a  thing  which  is  not  our  own,  preserving  it  whole  and  entire, 
without  spoiling  or  diminishing  it.*^ 


^  §  1,  IfiMt.  de  usufr, 

^  See  the  tweoty-first  article  of  the  first  section  of  the  rales  of  law. 

•  V,  I  68,  in  J  D.  ad  leg.  Falc. 

•  Ususfmctus  est  jus  alienis  rebus  utendi,  fruendi,  salv4  rcrum  substantia.  L.  1,  D.  de 
m$ufr. ;  —  Inst.  eod.  See  on  these  last  words,  without  spoiling  or  diminishing  it^  that 
mhkh  shall  be  said  in  the  third  section. 

VOL.    I.  35 
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950.  Vau/ract  of  Movable!  and  htmovablex.  —  We  may  htn 
the  usufruct  not  only  of  things  immovable,  hot  also  of  movable: 
such  as  a  suit  of  hangings,  a  herd  of  cattle,  and  of  other  movable 
things,*'  according  to  the  rules  which  shall  be  explained  in  the  ttunj 
section. 

in. 

951.  Usufruct  comprehends  all  Sorts  of  lUvenues. —  The  nn- 
fruct  consists  in  the  full  and  entire  enjoyment  of  all  the  kinds  of 
fruits,  revenues,  conveniences,  and  uses  which  may  be  reaped  from 
the  thing  of  which  one  has  the  usufruct  Such  are  the  fruits  of 
trees,  the  cuttings  of  coppice-wood,  the  young  txees  which  maj 
be  taken  ont  of  a  nnrsery  without  spoiling  it,  all  crops,  the  honejr 
of  bees ;  and  in  general  the  asufrnctnary  enjoys  and  uses  enaj 
thiag  without  reserve.  And  we  may  likewise  have  the  nsnfrnct 
of  movables  and  immovables,  from  which  we  reap  no  other  oae  b^ 
sides  that  of  bare  recreation." 

IV. 
953.  7^  Usufructttari/  makes  the  Fruits  which  he  gathers  Us 
own.  —  The  usufructuary  who  at  the  moment  that  he  acqnires  lus 
right,  and  that  it  begins  to  take  place,  finds  fruits  hanging  on  the 
trees,  or  nnseparatcd  from  the  ground,  which  are  ripe,  may  gather 
them,  and  they  arc  hia  own.  And  if  the  usufruct  happens  to  be 
extinct,  either  by  the  death  of  the  usufructuary,  or  othemise,  in 
the  time  of  harvest,  the  portion  of  the  fruits  which  the  uenfructn. 
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V. 

953.  T%e  Rent  of  the  Lease  belongs  to  the  Usufructuary^  as  the 
FMts  do. — K  the  firoits  of  lands  which  are  subject  to  a  usu- 
firact  were  let  to  farm,  the  usufiractaary  who  has  actaally  ac- 
quired his  right  at  the  time  of  the  harvest  shall  receive  of  the 
farmer  the  rent  of  the  farm,  in  the  same  manner  as  he  would  have 
gathered  the  firuits,  in  case  there  had  been  no  lease.  And  although 
the  nsufiruct  come  to  be  extinct  between  harvest-time  and  the 
term  of  payment,  yet  the  usufructuary,  or  his  heirs,  executors,  or 
administrators,  will  receive  the  whole  rent  of  the  lease,  for  that 
crop.* 

VL 

954.  The  Revenues  which  are  acquired  successively  are  shared 
between  the  Proprietor  and  the  Usufructuary^  in  Proportion  to  the 
Time,  —  The  revenues  which  are  acquired  successively,  and  from 
moment  to  moment,  such  as  the  rents  of  a  house,  belong  to  the 
usufructuary  in  proportion  to  the  time  that  his  right  lasts.  Thus, 
when  a  usufruct  commences  from  the  first  of  January,  and  ceases 
before  the  end  of  the  year,  the  proprietor  shall  have  the  rents 
which  accrue  after  the  usufruct  is  extinct,  and  the  usufructuary, 
<v  his  heirs,  executors,  or  administrators,  shall  have  the  rents  for  the 
time  that  the  usufruct  lasted.' 

VII. 

955.  In  what  Manner  the  Usufructuary  may  anticipate  the  Har- 
vest —  The  usufructuary  may  gather,  before  a  perfect  maturity, 

ent  titles ;  such  as  a  testament,  a  contract,  a  law,  as  has  been  taken  notice  of  in  the  pre- 
amble to  this  title ;  so  we  ought  to  follow  in  each  kind  of  usufruct,  as  to  what  concerns  the 
rights  of  the  usufructuary,  whatever  has  been  regulated  in  that  matter  by  the  title,  al- 
though it  be  different  from  the  rule  explained  in  this  article.  Thus,  the  enjoyment  which 
the  iocnmbents  of  church  benefices  have  of  the  fruits  belonging  to  them  is  a  kind  of  usu- 
fruct which  is  regulated  in  another  manner.  For  since  the  fruits  of  the  benefice  belong 
to  the  incumbent  on  account  of  the  charges  and  burdens,  the  fruits  of  the  last  year,  reck- 
oning the  year  to  commence,  as  is  the  rule,  from  the  first  of  January,  are  shared  between 
the  execatora  or  administrators  of  the  late  incumbent  and  his  successor  in  the  benefice,  in 
proportion  to  the  time  that  the  late  incumbent  lived  the  last  year.  Thus  the  fruits  of  the 
dowry,  after  the  dissolution  of  the  marriage,  arc  shared  differently  between  the  survivor 
and  the  heirs  or  executors  of  the  deceased,  according  to  the  different  customs  of  places,  as 
has  been  remarked  in  the  preamble  to  the  title  of  Dowries.  Thus  the  usufruct  of  fiithcrs, 
and  wardships,  are  regelated  according  to  the  provisions  made  in  such  cases  by  the  re- 
spectiTe  customs  and  usages  of  places. 

•  L.  58,  D.  de  usujr. 

'  L.  26,  D.  de  usuJr. 
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the  fruits  whose  nature  is  such  that  it  is  either  costomary,  or  more 
profitable,  to  gather  them  before  they  are  folly  ripe.  Thus  we  do 
not  wait  for  the  full  maturity  of  olives,  faay,  or  of  a  copse.  Bat 
the  nsofhictuary  ought .  to  tarry  till  the  time  of  full  matori^  lot 
harvest,  and  for  the  vintage.^ 

VIIL 

956.  Avgmentation  or  Diminution  of  the  Usufrvct,  by  the  Oua^ 
happening  to  the  Estate. —  The  uaufruct  increases  or  diminisbn 
in  proportion  to  the  augmentation  or  diminution  which  may  hap- 
pen to  the  estate  that  is  subject  to  the  usufruct.  And  as  the  nsn- 
fjuctuary  bears  the  loss  or  diminution  of  his  usufruct  if  the 
estate  perishes,  or  is  damaged  by  an  inundation,  by  fire,  or  other 
accident,"  so  likewise  he  reaps  the  advantage  of  the  ebanges 
which  make  the  estate  better  or  larger.  As  if  the  event  of  a  law* 
suit  acquires  to  the  estate  a  service,  or  a  greater  extent  of  groiiod; 
or  if  the  neighbourhood  of  a  river  brings  to  it  some  addiUoD.* 

IX. 

957.  Changes  which  the  Usufructuary  may  make  in  the  Estate, 
for  raising  the  Revenue. ~~The  usufructuary  may  open  a  quany 
in  the  ground  of  which  he  has  the  usufruct.  For  the  stones  wludi 
he  digs  out  of  it  are  instead  of  fruits ;  and  it  is  the  same  thing 
with  respect  to  the  other  matters  which  he  shall  get  out  of  the  Hid 
ground.  And  he  may  likewise  pluck  up  by  the  roots  a  plantatkni, 
as  of  vines,  for  instance,  to  make  some  such  change  in  it,  pnnided 
that  the  estate  be  improved,  and  the  revenue  increased  t^  it    For 
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958.  TVees  blown  down.  —  The  trees  blown  down  by  the  wind, 
Of  by  some  other  accident,  belong  to  the  proprietor  of  the  ground 
of  which  they  were  a  part  So  that  he  is  obliged  to  carry  them 
away  at  his  own  charges,  that  they  may  no  ways  incommode. 
And  the  usnfiructaary  receiving  no  benefit  by  them,  he  is  not 
obliged  to  plant  new  ones  in  their  stead."^ 

XL 

959.  Dead  Trees. —  The  dead  trees  belong  to  the  nsnfimctaary 
as  a  kind  of  revenue,  but  with  the  charge  of  planting  new  ones  in 

room.* 


XIL 

960.  Trees  blown  down  may  be  employed  in  Repairs.  —  If  the 
places  subject  to  a  usufiruct  happen  to  stand  in  need  of  some 
repair,  to  which  the  trees  that  are  blown  down  by  some  accident 
may  be  serviceable,  the  usufiructuary  may  make  use  of  them  for 
that  purpose.® 

XIIL 

961.  Vine  Props'. —  The  usufructuary  may  take  trees  out  of  a 
wood,  for  making  props  for  the  vines,  provided  he  does  not  do  any 
damage  to  the  wood.^ 

XIV. 

962.  Service  accessory  to  the  Usufruct.  —  If  the  usufructuary 
of  a  piece  of  ground  cannot  have  access  to  it  but  through  another 
ground  belonging  to  the  person  who  created  the  usufruct,  this 
passage  will  be  due  to  the  usufructuary.  Thus,  if  a  testator  has 
bequeathed  the  usufruct  of  a  piece  of  ground,  to  which  one  can- 
not enter  but  through  another  ground  of  his  succession,  and  this 
other  ground  remains  with  the  executor,  or  is  devised  to  another 
legatee,  the  executor  or  the  legatee  holding  this  ground  of  the 
testator  will  be  obliged  to  suffer  the  service  of  the  passage  ;«  and 

*  L.  19,  ^  l^D.de  tuufi. ;  — /.  59,  eod.    See  the  following  article. 
■  L.  lS,D.deutuJr. 

•  L.  12,  D.  de  usu/r. 
P  L.  10,  D.  de  ugufr, 

^  L.l,S  1,  Z>.  ft  unufr.  pet.  ;  —  d.  I  1,  §  2;  —  /.  15,  \l,D.d€U9uet  usufr.leg. 
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to  give  it  snch  as  shall  be  found  necessary  for  coltivating  and 
enjoying  the  ground  that  is  subject  to  the  said  nsnfmct' 

XV. 

963.  Omveniences  whick  are  not  necesfory  to  the  Un^ruetuary.— 
If,  in  the  case  of  a  usufruct  bequeathed,  the  aaufinctaary  wanli 
Bome  conveniences  which  are  not  absolutely  necessary  fior  the  en- 
joymeut,  such  as  that  of  a  passage,  he  cannot  pretend  that  tbe 
executor  sbonld  furnish  him  such  sorts  of  conveniences.  Thns, 
he  cannot  demand  that  they  should  give  him  more  convetuent 
lights  for  a  chamber,  a  more  easy  passage,  tnr  a  liberty  to  dnv 
water  out  of  a  well.  For  the  usufruct  is  limited  to  the  enjoyment 
of  the  thing,  such  as  it  is  at  tbe  time  that  tbe  usufractoaiy  w 
quires  his  right' 

XVL 

964.  The  Ustifrwtuary  has  the  Services.  —  Tbe  usnfroctiiaiy 
may  in  his  own  name  sue  for  the  right  of  a  service,  if  any  is  due 
to  the  estate  of  which  be  has  the  use  and  profits,  and  may  sue  tbe 
neighbour  who  owes  it,  in  the  same  manner  as  the  proprietor  him- 
self might  do.' 

XVIL 

965.  The  Improvements  and  Repairs  which  the  JJntfruetuae$  Mf 
make.  ■ —  The  usafructuary  may  make,  in  the  estate  of  which  he 
has  the  uBufnict,  improvements  and  repairs,  asefol  or  necessaiy, 
and  even  for  his  bare  pleasure ;  provided  he  does  not  make  the 
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repairs,  whether  nseftil  or  necessary,  or  for  his  pleasnre,  he  can 
demolish  nothing  of  what  he  has  built,  nor  take  away  any  thing 
but  what  may  be  preserved  after  it  is  taken  away.' 

XIX. 

967.  2%e  Usufructuary  may  trcmsferj  sell^  and  give  away  his 
BighL  —  The  usufructuary  may  either  enjoy  the  thing  of  which 
he  has  the  usufruct  himself,  or  he  may  let  out  his  right  to 
another ;  he  may  likewise  transfer,  sell,  or  give  away  his  usufruct. 
And  the  disposition  which  he  makes  of  it  is  to  him  instead  of  an 
enjoyment  of  it,  and  preserves  his  rights 

XX. 

968.  He  may  interrupt  the  Lease.  —  The  usufructuary  has  the 
Uberty  of  interrupting  the  lease  which  the  proprietor  had  made, 
in  the  same  manner  as  the  buyer  has ;  ■  unless  it  be  otherwise 
regulated  by  his  title.  For  having  the  right  of  enjoying  the 
whole  revenue,  and  commonly  during  his  life,  he  is  as  it  were 
master,  and  is  not  obliged  to  let  the  farmer  enjoy  a  profit  which 
belongs  to  him. 


SECTION    II. 

OF   USE    AND    HABITATION. 

969.  Difference  between  Use  and  Usufruct.  —  Use  is  distin- 
guished from  usufruct  by  this,  that  whereas  usufruct  is  a  right  to 
enjoy  all  the  fruits  and  revenues  which  the  estate  that  is  subject 
to  it  is  capable  of  producing,  use  consists  only  in  a  right  to  take 
out  of  the  fruits  of  the  ground  such  portion  of  them  as  may  be 
consumed  by  use,  and  which  is  necessary  for  the  person  who  has 
the  use,  or  which  is  settled  by  his  title ;  and  the  surplus  belongs 
to  the  proprietor  of  the  estate.  Thus,  those  who  have  the  right  of 
use  in  a  forest,  or  a  coppice,  can  only  take  out  of  it  what  is 
necessary  for  their  use,  or  regulated  by  their  title.  And  he  who 
has  the  use  of  any  other  ground  can  only  take  out  of  it  what  may 

*  L.  15,  D.  de  usufr.    See  the  last  article  of  the  third  section  of  the  title  of  Dowria. 
J  L.  12,  \%D.d€  utufr.;^l  67,  eod. 

'  L.  59,  S  li  O.  de  usufr.    See  the  fourth  article  of  the  third  section  of  Letting  and 
Htrina. 
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be  necessary  to  supply  the  occasioDB  he  shall  have  of  thoee  kinds 
of  Iruits  which  the  said  ground  produces ;  or  the  use  may  be  em 
restrained  to  certain  kinds  of  fruits  or  revenues,  without  extend- 
ing it  to  others.  Thus  we  see  in  the  Roman  law,  that  he  who 
had  only  the  simple  use  of  a  piece  of  g^nnd  had  no  share  of  the 
com  or  oil  that  g^w  in  it  ;*  and  that  he  who  had  the  use  of  t 
flock  of  sheep  was  restrained  only  to  make  use  of  them  for  dung- 
ing his  ground,  and  had  no  share  either  in  the  wool  or  lambs ; 
and  even  for  the  milk,  it  is  said  in  some  places  that  he  could  take 
only  a  very  small  portion  of  it ;  and  in  other  places  it  is  said  he 
had  no  right  to  any  of  it*" 

970.  Of  HabUtUion.  —  Habitation  is  in  houses  Tvhat  use  is  in 
lands;  and  whereas  he  who  has  the  usufruct  of  a  boose  mtj 
enjoy  tiie  whole  house,  he  who  has  only  a  right  of  habitation  hsi 
his  enjoyment  of  it  limited  to  what  part  is  necessary  for  him,  or 
settled  by  his  title.  As  to  which  it  is  necessary  to  observe,  that 
although  the  word  habitation  appears  to  be  restrained  in  some 
laws  to  the  sense  explained  in  this  detinition ; "  yet  it  seems  in 
others  that  habitation,  as  also  the  use  of  a  boose,  implies  the 
enjoyment  of  the  whole  house.  So  that  it  is  not  so  much  by  the 
sense  of  these  words  kabitaiion  and  use,  that  we  are  to  extend  v 
limit  the  enjoyment  of  those  persons  who  have  these  sorts  of 
rights,  as  by  the  terms  of  the  title  by  which  it  is  conveyed,  whkJi 
may  help  us  to  judge  of  the  intention,  either  of  the  testaliv,  if  thb 
right  is  acquired  by  testament,  or  of  the  parties  contractiiig,  ifiti* 
by  contract  that  it  is  settJed.^ 
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IL 

972.  When  the  Use  impKes  the  Usufruct.  —  If  the  fruits  out  of 
which  he  who  has  the  use  of  them  has  a  right  to  take  whatever  is 
necessary  for  his  occasions  are  so  inconsiderable  on  the  ground  of 
which  he  has  the  use,  that  there  is  precisely  no  more  than  what 
his  occasions  require,  he  shall  have  ihe  whole,  in  the  same  manner 
as  the  usufructuary.^ 

IIL 

973.  He  who  has  the  Use  aught  not  to  incommode  the  Proprietor. 
^  He  who  has  the  use  of  a  piece  of  ground  has  liberty  to  go 
into  it  to  use  his  right,  but  without  giving  any  trouble  to  the 
proprietor.^ 

IV. 

974.  Hie  Use  cannot  be  transferred  to  other  Persons.  —  Seeing 
flie  right  of  use  is  limited  to  the  person  of  him  to  whom  the  use 
is  granted,  he  can  neither  sell,  let  to  hire,  nor  give  away,  a  right 
which  is  personal  to  him,  and  which  passing  to  another  person 
might  be  more  chargeable  or  more  inconvenient  to  the  proprie- 
tor.* And  if  there  should  be  any  difficulty  to  know  whether  he 
who  has  the  use  may  use  his  right  otherwise  than  in  person,  it 
ought  to  be  adjusted  by  the  title,  by  the  quality  of  the  persons, 
and  by  the  other  circumstances. 

V. 

975.  How  the  Use  acquired  to  the  Husband  or  the  Wife  is  for 
both,  —  The  right  of  use,  as  also  that  of  habitation,  which  accrues 
either  to  the  husband  or  to  the  wife  by  a  legacy,  or  other  disposi- 
tion made  in  prospect  of  death,  is  communicated  from  the  one  to 
the  other ;  and  they  will  use  this  right  in  common  together  during 
the  life  of  the  person  to  whom  it  is  given/  For  he  who  hath 
bequeathed  either  a  use  or  a  habitation  to  one  of  the  parties 
joined  together  in  wedlock,  hath  had  no  mind  to  exclude  the  other 
from  sharing  in  it     But  if  a  right  of  use  of  some   fruits   was 


^  L.  15,  D.  de  U8U  et  habit. 

^  L.  \\^  D.  de  U8U  et  habit. ;  —  §  1,  Inst.  eod. 

*  L.  11,  inf.  D.deusuet  habit.;  — ^  1,  in  Jin.  Inst,  eod.;  — I.  12,  S  vU.  D.  eod.  See  the 
tenth  article  of  this  section. 

'  Z  2,  §  li  ^-  <^  w«*  c^  *«^-;  —  ^-  ^.4  1.  «^-  See  the  eighth  article.  L.  9,  eod.;  — 
/.  12,  ^  2,  inf.  eod. ;  — Z.  101,  §  2,  D.  de  cond.  et  demonstr. 
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bequeathed  either  tQ  the  husband  or  to  the  wife  before  th^  vcfe 
married,  the  marriage  happening  afterwards  would  not  make  tbe 
condition  of  the  proprietor  worse ;  and  the  use  would  be  limited 
to  what  had  been  regulated  by  the  title.  And  it  wonld  be  the 
same  thing  had  the  use  been  acquired  by  covenant,  either  beloR 
or  after  the  mairiagG.  And  in  all  these  cases,  it  is  by  the  circnm- 
stances  that  we  are  to  judge  of  the  effect  which  the  title  ou^  to 


VL 

976.  7%e  Use  lasts  during^  Life.  —  The  right  of  nse  is  not  wily 
for  one  or  more  years,  but  it  lasts  during  the  life  of  him  who  hu 
the  use,  if  it  is  not  otherwise  provided  by  the  title  of  the  said  ri^L' 

VIL 

977.  Definition  of  SibUation.  —  Habitation  is  a  ri^t  to  dwdl 
in  a  house,  and  he  who  hath  this  right  hath  as  it  were  a  nae  cri 
usufruct,  according  as  his  title  extends  or  limits  the  right  of  in- 
habiting.' 

VIIL 

978.  Habilation  extends  to  the  whole  Family.  —  The  right  tt 
habitation  extends  to  the  whole  family  of  the  person  who  has  tin 
right.  For  he  cannot  dwell  separately  from  his  wife,  his  chiMreiii 
and  his  servants.  And  it  is  the  same  thing  if  this  right  belongs  to 
the  wife.'  And  this  ia  understood  likewise  of  the  habitatioa 
which  was  acquired  before  the  marriage." 
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appears  to  be  regulated  by  the  title.  But  if  the  habitation  is 
given  indefinitely,  without  naming  either  the  whole  house,  or  any 
part  of  it,  but  only  either  according  to  the  condition  or  the  neces- 
sities of  him  who  acquires  the  right,  it  will  comprehend  all  neces- 
sary conveniences,  even  although  nothing  should  remain  for  the 
proprietor." 

X. 

980.  The  Bight  of  Habitation  may  be  transferred,  —  He  who  has 
a  right  of  habitation  in  a  house,  or  in  a  part  of  it,  may  assign  over 
and  let  out  his  right  to  another,  without  dwelling  in  the  house 
himself,^  unless  his  condition  is  otherwise  regulated  by  his 
titlcF 

XL 

981.  The  Right  of  Habitation  is  during  Life.  —  The  right  of 
habitation,  as  well  as  that  of  use,  is  not  limited  to  a  time,  but  it 
lasts  during  the  life  of  the  person  who  has  the  rights 


SECTION  III. 

OF  THE  USUFRUCT   OP   THINGS   WHICH   ARE    CONSUMED    OR    IMPAIRED 

BY    USE. 

982.  Usufruct  of  Movables. —  Things  movable  are  either  wholly 
consumed,  or  at  least  impaired,  by  use.  Thus,  grain  and  liquors 
are  wholly  consumed  when  one  uses  them ;  and  cattle,  hangings, 
l>€(is,  and  other  movables,  suffer  some  diminution  by  use,  and  even 
l>y  the  bare  effect  of  time,  although  they  are  not  used ;  and  at 
last  these  things  perish.  But  nevertheless  a  kind  of  usufruct  has 
^en  established  of  all  movable  things,  and  even  of  those  which 
perish  by  being  used.  This  usufruct  is  acquired  two  ways ;  either 
hj  a  particular  title,  as  if  one  makes  a  gift  of  the  usufruct,  or  bare 
use,  as  of  a  suit  of  hangings  or  other  movables  ;  or  by  a  general 


*  L.  15,  D.  de  ttfti  et  habit. ; — /.  18,  D.  de  usu  et  hah.  We  see  in  this  last  law  both  the 
cues ;  one,  where  the  habitation  extends  to  the  whole  house  ;  and  the  other,  where  it  is 
confined  to  a  part  of  it.     See  the  seventh  article  of  this  section. 

**  L.  13,  C.  de  ugufr.;  —  §  5,  Inst,  de  usu  et  habit. 

P  L.  34,  D.  de  reg.jur.    See  the  fourth  article  of  this  section. 

s  /^.  10,  f  3,  Z>.  <ie  usu  et  habit.    See  the  sixth  article. 
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title,  if  they  ctance  to  be  comprehended  in  a  totality  of  goodi, 
each  as  a  euccession,  of  which  one  has  itie  usufruct  And  it  is 
this  kind  of  uaafruct  of  which  the  rules  shall  be  the  snbject-matto 
of  this  section. 

Abt.  L 

983.  Vsufrwi  of  all  Sorts  of  Things.  —  Although  it  seenu  not  to 
be  natural  that  we  should  have  the  usufruct  of  movable  things 
which  perish  in  the  use,  such  as  com  and  liqaon ;  yet  the  hwi 
have  received  a  kind  of  usufruct  of  this  sort  of  things,  as  of  ill 
others  which  we  are  capable  of  possessing.*  For  in  effect  then  it 
not  any  one  of  these  things  from  which  we  may  not  draw  souk 
use,  and  we  may  establish  in  them  a  kind  of  usu&uct,  accoidiiij 
to  their  nature,  by  the  following  rules. 

IL 

984.  Vsvfruct  of  MoveMe  Effects  in  a  TotalUy  of  Goods.— B 
who  has  the  universal  usufruct  of  a  totality  of  goods  has  also  &e 
right  to  enjoy  and  use  all  the  movable  effects  according  to  tfanr 
nature ;  to  consume  what  is  liable  to  be  consumed  in  its  ordinaij 
use;  togather  from  the  living  creatures  the  profits  which  they  yieU; 
to  receive  the  interest  of  debts  which  bear  interest;  and  to  make 
use  of  every  thing  according  to  its  natural  use,  either  for  its  nn- 
nuc,  or  for  its  conveniency,  or  for  bare  pleasure.^ 

la 

985.  In  what  this  Vsi^ruct  consists.  —  The  osufinct  of  monUi 


I*. 
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IV. 

986.  Usufruct  of  Livings  Creatures.  — •  The  usnfiructuary  who 
has  living  creatures  in  his  usufruct  may  draw  from  them  the  rev- 
enues and  services  which  the  master  himself  would  draw.  Thus, 
he  may  employ  the  oxen  in  carriage  and  tillage,  the  horses  either 
to  carry  and  draw,  or  to  till  the  ground,  or  to  ride  upon,  according 
to  the  uses  for  which  they  are  destined ;  the  sheep  to  dung  the 
grounds ;  and  from  them  he  may  likewise  draw  the  profit  of  the 
lambs,  the  milk,  and  the  wool.^ 

V. 

987.  The  Usufructucury  of  a  Herd  of  Cattle  ought  to  supply  out 
of  ike  Fruits  the  Places  of  those  which  die.  —  If  it  is  of  a  stud  of 
mares,  a  herd  of  cattle,  or  a  flock  of  sheep,  that  one  has  the  usu- 
fruct, the  usufructuary  will  have  the  colts,  the  calves,  the  lambs,  the 
wool,  and  all  the  services  and  other  profits,  according  to  the  nature 
ftnduse  of  these  animals  ;*  but  still  on  condition  that  he  preserve 
entile  the  number  which  he  hath  received,  and  that,  when  any  of 
them  die,  he  fill  up  their  places  out  of  the  fruits.    For  it  is  enough 
tor  him  to  enjoy  the  profits  which  he  reaps  from  the  animals,  and 
to  have  over  and  above  whatever  exceeds  the  number  which  he  is 
boimd  to  keep  entire.' 

VL 

988.  The  Usufructuary  of  Animals  which  do  not  produce  young 
ones  is  not  obliged  to  supply  the  Places  of  those  that  die.  —  If  it 
happens  that  the  usufruct  is  of  such  animals  as  cannot  produce 
young  ones  for  supplying  the  places  of  those  that  die,  such  as  a 
set  of  horses  or  mules,  or  any  one  beast  alone,  the  usufructuary 
will  not  be  bound  to  fill  up  the  place  of  that  which  dies,^  if  its 
death  happens  without  his  fault 

VIL 

989.  Usufruct  of  TTiings  which  are  consumed  by  Use.  —  The  usu- 
fract  of  things  which  are  consumed  in  the  use  carries  along  with 
it  the  property  of  them,  since  one  cannot  use  them  but  by  con- 
suming them.     But  the  usufructuary  is  distinguished  from  the 

*  See  the  preceding  article. 

f  L,6S,\uU.D.de  u$ufr.;—l  70,  §  2,  eod.i—d.  I  4  42. 

8  L.  70,  ^S^D.de  uni/r, 

VOL.  I.  36 
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a  ship  fcfr  a  voyage  by  sea,  may  let  such  things  to  hire.  But  he 
cannot  let  out  those  things  which  are  not  destined  to  be  let  to  hire. 
For  although  the  usufruct  gives  a  full  right  to  enjoy  all  the  profit 
which  may  be  drawn  from  the  things  that  are  subject  to  it,  yet  this 
right  in  movables  ought  to  have  its  bounds,  because  the  misuse  of 
them  may  destroy  or  damage  them.  So  that  the  ways  of  using 
them  ought  to  be  regulated  according  to  the  title,  and  according 
to  the  circumstances  of  the  quality  of  the  persons,  the  nature  of 
the  things,  the  use  which  a  good  and  careful  husband  ought  to 
make  of  them,  and  other  the  like  circumstances.^ 


SECTION    IV. 

of  the  enoaoebfents   of   the   usufructuary,  and  of  him  who 

has  the  bare  use,  to  the  proprietor. 

Art.  L 

993.  7%e  Usufructuary  ought  to  make  an  Inventory  of  the  Things 
subject  to  the  Usufruct  —  The  first  engagement  of  the  usufinctu- 
ary  is  to  charge  himself  with  the  things  of  which  he  has  the  usu- 
firuct,  whether  they  be  movables  or  immovables :  and  to  make  an 
inventory  of  them  in  writing,  in  presence  of  the  persons  interest- 
ed, that  it  may  appear  in  what  things  they  consist,  and  in  what 
condition  they  are  when  he  receives  them :  in  order  to  regulate 
what  he  is  to  restore  after  the  usufruct  is  expired,  and  in  what  con- 
dition he  ought  to  give  the  things  back.* 

IL 

994.  He  ought  to  give  Security  to  make  Restitution.  —  The  sec- 
ond engagement  of  the  usufructuary  is  to  give  the  necessary  secu- 
rity to  the  proprietor  for  the  restitution  of  the  things  of  which  he 
has  the  usufruct ;  whether  by  his  bare  promise  of  making  restitu- 
tion or  by  giving  surety  for  his  doing  it,  according  as  the  title  of 
the  usufruct  may  oblige  him,  or  the  circumstances  of  the  nature 
of  the  things,  of  the  quality  of  the  persons,  and  others  of  the  like 
nature,  may  demand.  As  if  it  is  a  usufruct  of  things  which 
perish  in  the  use,  or  which  may  be  easily  damnified.     And  the 

'  L.  15,  ^  4,D.de  usuf. ;— rf.  /.  ^  5 ;  —  Z.  12,  §  4i  ^-  «fc  ««*  «^  ^^'*'-    See  the  foregoing 
article. 
'  /^.  1, 4  ^1  ^-  de  utuf.  quern  cav.    For  this  usage  see  the  serenth  article. 
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security  for  restitution  implies  likewise  that  of  lestoriiig  the  things 
in  the  condition  in  which  they  ought  to  be.^ 

la 

995.  He  ought  to  take  Care  of  the  Thinffs  ivb/ect  to  ike  Unjnd. 
—  The  third  engagempnt  which  the  usnJrnctiiaiy  is  nnder  is  to 
preserve  the  things  of  which  he  has  the  usufruct,  and  to  take  the 
same  care  of  them  as  a  good  husband  would  do  of  what  belongi 
to  him.°  Thus  he  who  has  the  usuiruct  of  a  house  ought  to  be 
watchful  against  tire.  Thu»,  he  who  has  the  usulnict  of  beaati 
ought  to  take  care  that  they  be  well  kept,  fed,  and  looked  after. 

IV. 

996.  He  ought  to  use  the  Things  as  a  good  Husband  would  do.— 
The  fourth  engagement  of  the  usn&uctuary  is  to  use  and  enjof 
the  things  of  which  he  has  the  usufruct  in  the  same  manner  as  ■ 
good  husband  would  do,  drawing  from  them  such  advantages  u 
he  can  make,  without  misusing  or  damnifj-ing  them,  and  without 
changing  even  what  is  destined  for  bare  pleasure,  although  it  were 
to  improve  the  r<-venue.  Thu»,  he  cannot  cut  down  the  tnei  d 
an  avenue  in  order  to  make  a  kitchen  garden,  or  to  sow  com  ii 
thcplace.^ 


997.  He  ought  to  acquit  the  C}iarges.  —  The  fifth  eDgagemeDt  cf 
the  usufructuary  is  to  acquit  the  charges  of  the  things  of  whkk 
he  has  the  usufruct,  such  as  the  land-tax,  and  other  impoat«  ul 


*» 

^ 
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small  repairs  of  a  honse,  to  plant  trees  in  the  room  of  those  which 
die  in  the  ground,  to  manure  and  improve  the  lands,  and  to  make 
the  other  lesser  repairs,  and  to  lay  out  the  expenses  which  may  be 
necessary  for  the  cultivation  and  preservation  of  the  places.  But 
he  is  not  bound  to  be  at  the  charge  of  the  greater  repairs,  such 
as  the  rebuilding  of  a  house  that  is  fallen  without  any  neglect 
of  his.' 

VIL 

999.  Efig-agements  of  the  Person  who  has  the  bare  Use.  —  All  the 
engagements  of  the  usufructuary  are  common  to  him  who  has  the 
bare  use,  in  proportion  to  his  right  of  use.  Thus,  when  his  right 
gives  him  the  whole  thing,  as  if  he  has  a  right  to  inhabit  a  whole 
boose,  he  ought  to  charge  himself  with  what  is  delivered  to  him, 
to  give  the  necessary  security,  take  care  of  the  places,  use  them 
without  misusing  or  damaging  them,  make  the  repairs,  and  bear 
the  other  charges  which  the  usufructuary  would  be  bound  to  do. 
But  if  his  right  is  limited,  as  if  he  has  only  a  part  of  a  house,  he 
is  liable  to  repairs  and  other  charges  only  in  proportion  to  what 
he  poBsesses.^ 

VIIL 

lOOO.  The  Relinquishing  of  the  Usufruct  or  Use  to  avoid  the 
Charges.  —  If  the  usufiructuary,  or  the  person  who  has  the  bare  use, 
chooses  rather  to  relinquish  his  right  than  to  bear  the  charges 
of  it,  he  will  be  freed  from  the  charges,  except  only  those  which 
became  due  in  the  time  of  his  enjoyment,  and  the  wastes  which 
cither  he  himself,  or  the  persons  for  whom  he  is  accountable, 
may  have  committed.  And  he  will  have  the  same  liberty  of 
relinquishing  his  right,  even  after  he  has  been  condemned  in  a 
court  of  justice  to  acquit  the  charges  to  which  he  was  liable.^ 

^L 7,  C.de i»u/I;  — /.  7,  4  2,  Z). c2« usuJr.;—L  18,  eoA;  — /.  4,  ^  l^D.de oper. $erv. 

>  L  18,  D.deusuet  hah. 

^  LUyD.de  utuf.;  —  l  65,  eod. 
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SECTION    V. 


of  tub  en0a0shent3  which    the  fboprietob  ib  undbb  to  tb 
u8ufkuctuary,  akd  to  hih  who  bab  the  bakb  usb. 

Art.  L 

1001.  TTie  Proprietor  ought  to  leave  the  Enjogntent  of  tke  Endtt, 
and  the  Use,  free.  —  The  proprietor  is  bonnd  to  deliver  to  the 
nsufructaary,  and  to  him  who  has  the  bare  use,  the  places  and 
other  things  subject  to  the  usoJract,  or  to  the  use ;  or  to  softi 
him  to  take  possession  of  them,  without  putting  him  to  any  tnmUi 
or  inconvenience.  And  the  persons  who  have  these  rights  mayaiw 
the  proprietor,  as  well  as  all  other  possessors  of  the  thingi  nUijed 
to  the  said  rights,  for  a  liberty  to  enjoy  them.* 

IL 

1002.  He  cannot  change  the  CiMidition  of  the  Plaees,  oWkm^U 
the  better.  —  The  proprietor  cannot,  either  before  or  after  tb 
delivery,  make  any  change  in  the  places  and  other  things  sntqerf 
to  a  usufruct,  or  use,  by  which  the  condition  of  the  nanfructBHf, 
or  of  him  who  has  the  use,  is  made  worse,  although  it  wcr  Ii 
make  improvements.  Thus,  he  can  neither  ruse  a  bnilfif 
higher,  nor  make  a  new  one,  in  a  ground  where  none  was  bdia^ 
unless  it  be  with  the  consent  of  the  usulructuajy,  or  him  wbolM 
the  use.  Much  less  can  he  grub  up  a  wood,  pull  Aown  an  edifa^ 
impose  services  on  it,  or  make  any  other  changes  that  may  be  rf 
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sustained  by  the  non-enjoyment.*  As  if  there  were  an  eviction, 
or  some  other  trouble,  against  which  the  proprietor  is  bound  to 
warranty,  or  if  he  should  refuse  him  any  necessary  service  which 
he  is  bound  to  give,  as  in  the  case  of  the  fourteenth  article  of  the 
first  section. 

IV. 

1004.  He  aught  to  reimburse  what  is  laid  out  on  Repairs^  which 
he  himself  is  bound  to  make.  —  If  the  usufructuary  has  made  any 
necessary  repairs  beyond  those  which  he  is  bound  to  make,  the 
proprietor  ought  to  reimburse  him  for  what  he  has  laid  out  on  that 
account.^ 

V. 

1005.  The  Usufructuary  enjoys  the  Things  in  the  Condition  he 
/liub  them. —  The  proprietor  is  not  bound  to  rebuild,  or  restore  to 
good  condition,  that  which  happens  to  be  demolished  or  damaged 
at  the  time  that  the  usufruct  is  acquired,  unless  he  himself  were 
the  author  of  the  damage,  or  he  were  obliged  by  his  titie  to 
I  pot  the  things  in  a  good  condition.  But  the  usufructuary  is 
I  restrained  to  the  right  of  enjoying  the  thing  in  the  condition  in 
f  wUch  it  is  at  the  time  when  he  acquires  his  right ;  in  the  same 
^  manner  as  he  who  acquires  the  property  of  a  thing  ought  to  have 
it  only  such  as  it  was  at  the  time  when  he  acquired  it.® 


SECTION    VI. 

HOW    USUFRUCT,    USE,    AND    HABITATION    EXPIRE. 

Art.  I. 

1006.  T%ese  Rights  expire  by  the  Death  of  the  Usufructuary,  and 
of  him  who  hath  the  Use.  —  Usufruct,  use,  and  habitation  expire 
by  the  natural  death,  and  by  the  civil  death  of  the  person  who 
had  the  right  to  them,  because  this  right  is  personal.* 

'  This  is  a  consequence  of  the  right  of  the  nsnfiiictaary.  L.lyf^lyD.si  usus/r.  pet. ;  — 
L5,\3,etSult  D,eod. 

^  L,  7,  C.  de  usuf. 

'  L.  65,  4  l,D.deusuf, 

•  Z^  3,  §  tJt.  Z).  qu&.  mod.  ususfr.  amU,;—l  3,  C  de  utufr,;  —  !.  16,  inf.  C  de  utufr.; 
—  4  3)  IntL  de  uguf. 


TUB  OITlb  IfAW. 
IL 
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1007.  And  when  the  Time  lekieh  theg  oitgit  to  but  is  e 
If  tbe  title  of  the  usufruct,  of  the  use  and  habitation,  has  liinittd 
the  right  to  it  to  commence  or  determine  at  a  certain  time,  or 
upon  the  existence  of  a  certain  condition,  the  right  will  not  com- 
mence, nor  determine,  till  the  condition  shall  happen,  or  tbe  time 
be  elapsed.** 

la 

1008.  Rejtimion  of  the  Vn^rvct  to  a  third  lAw/rwAiary.— If 
the  usufructuaiy  is  charged  to  restore  the  usufruct  to  another  po^ 
son,  his  right  to  the  usufruct  will  determine  whenever  tbe  time  tt 
making  the  said  restitution  comes." 

IV. 

1009.  If  the  Thiiig  perithet.  —  The  right  of  nsnfnict  is  limited 
to  the  thing  on  which  it  is  assigned,  and  does  not  affect  the  otfaff 
goods.  So  that  it  expires  whenever  the  land  or  tenement  a 
other  thing  which  is  subject  to  it,  happens  to  perish  bef(H«  ttc 
death  of  the  usufructuary,  or  of  the  person  who  has  the  lue;  n 
if  a  piece  of  ground  be  carried  away  by  an  inundation,  or  a  bOHK 
be  burnt  down  or  ruined.  And  in  this  last  case,  tbe  wa^netmj 
would  not  even  have  the  nsufhict  of  the  materiala,  tua  of  tb 
place  on  which  the  house  stood.  For  the  usufruct  was  speajf 
settled  upon  a  house ;  and  it  was  restrained  to  what  was  eptaU 
in  the  tiUe.' 
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VI. 

1011.  Usufmct  of  what  remains  of  the  Land  or  Tenement.  —  K 
it  happens  that  a  part  of  a  house  perishes,  and  that  there  remains 
another  part  of  it,  the  UBufruct  will  be  preserved  of  that  part  of 
the  house  which  remains,  and  of  the  place  on  which  stood  the 
part  of  the  house  which  is  destroyed.  For  the  said  place  makes 
a  part  of  the  said  house,  and  is  an  accessory  to  the  part  of  it  that 
remains.' 

VIL 

1012.  Difference  between  a  Universal  Usufruct,  and  one  that  is 
Particular.  —  In  the  cases  in  which  the  thing  subject  to  a  usufruct 
happens  to  perish,  we  ought  to  observe  this  difference  between  the 
usufruct  of  a  totality  of  goods,  and  that  of  a  particular  thing ;  that 
whereas  the  particular  usufruct  of  a  house,  for  example,  is  extinct 
m  such  a  manner  whenever  the  house  perishes,  either  by  a  faU,  or 
by  fire,  or  other  casualty,  that  the  usufructuary  has  no  maimer  of 
asofract  in  the  place  which  remains ;  on  the  contrary,  if  his  usu- 
fruct was  universal  of  all  the  goods,  he  shall  have  the  usufruct  of 
the  place  where  the  house  stood,  and  of  the  materials  which  may 
chance  to  remain ;  for  they  are  a  part  of  the  totality  of  goods.* 
Ancl  it  would  be  the  same  thing  in  the  usufruct  of  a  country 
farm,  where  the  buildings  shall  happen  to  go  to  ruin ;  for  in  this 
case  the  usufruct  would  be  preserved  on  the  place  which  should 
remain,  as  being  an  accessory,  and  making  a  part  of  the  whole  of 
the  said  farm.** 

VIII. 

1013.  Changes  in  the  Land  or  Tenement. — If  there   happens 
any  change  in  the  thing  subject  to  a  usufruct;  as  if  a  pond  is 
dried  up,  if  arable  land  becomes  a  marsh,  if  a  forest  is  converted 
into  meadow,  or  arable  ground ;  in  all  these  and  the  like  cases, 
the  usufruct  either  ceases,  or  does  not  cease,  according  to  the 
qaality  of  the  title  of  the  usufruct,  the  intention  of  those  who 
settled  it,  the  time  when  these  changes  happen,  whether  before 
the  usufructuary  has  acquired  his  right,  or  only  after,  the  causes 
d  these  changes,  and  the  other  circumstances.     Thus,  in  a  usu- 
fruct of  the  whole  goods,  no  change  extinguishes  the  usufruct  of 
\ihat  remains;  and  the  usufructuary  enjoys  the  thing  in  the  con- 

^  L.  53,  D.  de  utufr.  S  Z.  34,  ^  uU.  D.  de  usitjr. ;  —  d.  L  in  fine. 

^  JJ.  S  et  9f  D.  qmb.  mod.  usmfr.  v.  tu.  am. 
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dition  to  which  it  is  reduced.  Thus,  in  a  particnlar  aBofrnct  be- 
queathed by  a  testator  of  some  piece  of  ground,  if  be  hinudT 
changes  the  face  of  the  places  after  he  has  made  his  testament, 
and  of  a  meadow,  for  instance,  of-  which  he  had  deviud  tke 
usufruct,  he  makes  a  house  and  a  garden ;  in  these  and  the  like 
cases,  where  the  changes  in  the  things  denote  the  chaoge  of  the 
will,  they  annul  the  legacy  of  the  usufruct,  which  was  limited  to 
things  that  arc  no  longer  in  being.  But  in  a  usufruct  that  ii 
acquired  by  covenant,  the  proprietor  is  not  at  liberty  to  make 
what  changes  he  pleases ;  and  he  who  should  change  the  natOR 
or  condition  of  the  things,  without  the  consent  of  the  i 
ary,  would  be  bound  to  indemnify  him.  And  as  to  the  c 
which  happen  by  casualties,  whether  before  or  after  the  ora&iiet 
is  acquired,  it  determines,  or  is  preserved,  according  to  the  {ongo- 
ing rules,  and  to  what  happens  to  be  regtilated  by  the  tuofrncti- 
ary's  title.' 

IX. 
1014.  7%e  Remainder  of  the  ITiing'  Kktch  it  destroged  bebrngtlt 
the  Proprietor.  —  If  the  thing  subject  to  a  tisofrnct  chancn  t> 
pemh,  or  comes  to  be  changed  in  such  a  manner  that  the  nsutet 
BubaiaU  no  longer,  what  rcinania  of  the  thing  belongs  fo  the  jn^ 
prietor.  Thus,  the  materials  of  a  house  that  is  demolished,  Ite 
hides  of  the  beasts  of  a  herd  of  cattle  which  should  happea  !■> 
perish  through  some  accident,  ought  to  be  delivered  to  the  |n^ 
prietor ;  for  the  right  of  the  usufructuary  was  Umited  to  the  enj*^ 
ment  of  what  was  in  being,  and  it  is  extinct  by  thia  change.' 
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lOTeover  necessary  for  the  use  of  things,  that  there  should  be  sub- 
ctions,  dependences,  and  connections  between  one  thing  and 
lother,  without  which  there  is  no  putting  them  in  use.  Thus, 
T  things  movable,  there  are  none  of  them,  or  but  very  few,  that 
ime  to  our  hands  in  the  condition  in  which  they  ought  to  be  for 
IT  service,  but  through  a  concatenation  of  the  use  of  many 
iier  things ;  whether  it  be  for  digging  them  out  of  the  places 
om  whence  they  are  to  be  fetched,  or  for  making  them  fit  for 
se,  or  for  applying  them  to  effectual  service.  Thus,  for  immova- 
les,  there  are  none  of  them  likewise,  or  but  a  few,  from  which 
He  may  reap  either  the  fruits,  or  the  other  revenues,  except  by 
le  use  of  divers  things;  and  even  oftentimes  by  making  one 
round  or  tenement  serve  for  the  use  of  another ;  as  we  make,  for 
Bfltance,  one  piece  of  ground  serve  for  giving  passage  to  another, 
v  one  house  for  receiving  the  water  that  falls  f^om  another  neigh- 
x)nring  house.  It  is  these  sorts  of  subjections  of  one  land  or 
tenement  for  the  use  of  another,  which  we  call  services  ;  but  we 
do  not  give  this  name  to  the  subjections  which  render  one  mova- 
ble thing  necessary  for  the  use  of  another  thing,  whether  movable 
€r  immovable. 

1016.  These  services  have  two  characters,  which  distinguish 
ttem  from  all  other  use  that  may  be  made  of  one  thing  for  the 
■M  of  another.  The  first  is,  that  they  are  perpetual ;  •  whereas 
every  one  of  the  other  subjections  is  of  no  duration.  And  the 
other  is,  that,  in  these  services  of  lands  and  tenements,  the  land  or 
tenement  subject  to  the  service  belongs  always  to  another  owner 
than  the  person  who  is  master  of  the  land  or  tenement  to  which 
the  service  is  due.  For  we  do  not  give  the  name  of  service  to  the 
right  which  the  master  of  a  land  or  tenement  has  to  make  use  of 
it  for  himself.^ 

1017.  It  is  these  kinds  of  services  which  subject  the  land  or 
tenement  of  one  person  to  the  use  and  service  of  the  land  or  tene- 
ment of  another,  which  shall  be  the  subject-matter  of  this  title ; 
which  we  have  placed  among  covenants,  because  services  are 
most  commonly  settled  by  covenant,^  as  in  a  sale,  in  an  exchange, 
ID  a  transaction,  in  a  partition ;  and  although  they  are  sometimes 
established  by  testament,  or  by  a  decree  of  a  court  of  justice,  yet 

*  L.  28,  D.  de  uro.  prctd.  wrb. 

^  L.\0,  D.  cum  pned. ;  —  /.  26,  D.  de  aervit.  prced.  urban, 

^  L.  5,  D.  de  $ermt.; — 4  «^*  ^f^-  ^  servit.    See  before,  at  the  beginning  of  the  title  of 
Jmfruct. 


THB  cim.  uw. 


[pAvr  !.> 


it  waa  more  proper  to  bring  in  in  this  place  a  matter  which  eumol 
be  inserted  in  many  places,  and  which  is  ranked  here  accocding  to 
its  natural  order. 


SECTION    I. 

OF    THE     NATURE    OP    SERVICES,   OF    THEIR   KimiS,    AVD   THE  KAlOB 
now    THEY    ARE    ACQUIRED. 

Art.  L 

1018.  Definition  of  Service.  —  Service  is  a  right  which  NdjA 
a  land  or  tenement  to  some  service,  for  the  use  of  another  brfV 
tenement,  ^phich  belongs  to  another  master ;  as,  for  exaiD|d%Bt 
right  which  the  proprietor  of  an  estate  has  to  pass  throng  4> 
grounds  of  his  neighbour,  to  get  at  his  own.' 

XL 

1019.  In  what  Service  cansisf. —  All  services  give  to  the  ]» 
sons  to  whom  they  are  due  a  right  which  they  would  not  law 
naturally ;  and  they  diminish  the  liberty  of  the  use  of  the  lander 
tenement  which  owes  the  eenice,  Bubjceting  the  owner  of  di 
said  land  or  tenement  to  what  he  ought  cither  to  aafier,  or  do^ai 
not  do,  for  leaving  the  use  of  the  service  free.  Thas,  he  •bo« 
land  is  subject  to  a  right  of  passage  ought  to  bear  with  the  iM^ 
veniency  of  the  said  passage ;  thus,  he  whose  wall  ought  to  fcW 
the  building  that  is  raised  npon  it  is  bound  to  repair  thr  rtil  ' 


If.  8VCL  !•]  8ERVICB8.  488 


le  said  service  does  not  pass  to  the  person  but  because  of 
Jid  or  tenement  Thus,  one  cannot  have  a  service  which 
its  in  the  right  of  going  into  another  man's  ground,  to  gather 
or  to  walk  in  it,  nor  for  other  uses  which  have  no  relation  to 
f  a  land  or  tenement®  But  such  a  right  would  be  of  another 
3y  as,  for  example,  it  would  be  a  letting  to  hire,  if  the  right 
purchased  for  a  sum  of  money. 

IV. 

1.  Divers  Sorts  of  &mcc5.— Services  are  of  several  sorts, 
ling  to  the  divers  kinds  of  lands  or  tenements,  and  the  dif- 

nsea  which  may  be  made  of  one  land  or  tenement  for  the 
e  of  another.  Thus,  for  houses,  and  other  buildings,  the  one 
jected  for  the  use  of  the  other,  either  not  to  be  raised  higher, 
receive  the  waters  which  fall  from  the  other,  or  to  bear  some 
»f  the  weight  of  the  other  house,  by  fixing  a  beam  in  the 
and  the  like :  and  for  lands,  one  is  subjected  for  the  use  of 
;her,  either  to  a  passage,  or  to  a  draught  of  water,  or  to  other 

of  a  different  sort* 

V. 

SS.  2W  Oeneral  Kinds  of  Services.^'  All  services  are  com- 
nded  under  two  general  kinds ;  one  is,  of  such  as  are  natural, 
»f  an  absolute  necessity,  as  the  discharge  of  the  water  of  a 
5,  which  runs  into  the  ground  which  is  below :  the  other  is, 
Dse  which  nature  does  not  make  absolutely  necessary,  but 
1  men  establish  for  a  greater  conveniency,  although  the  land 
lement  which  serves  be  not  naturally  subjected  to  the  other, 
it  is  agreed  that  a  house  shall  not  be  raised  higher,  that  it  may 
inder  the  prospect  of  another  house  ;  that  it  shall  receive  the 
"8  falling  from  the  adjacent  house :  that  the  possessor  of  a 
of  ground  may  draw  water  out  of  a  spring  or  a  rivulet 
e  neighbouring  ground,  either  at  certain  times,  such  as  to 

•  his  grounds;    or   for   constant   use,   such    as   to    convey 

•  in  a  pipe  through  a  neighbouring  ground,  for  the  use  of 
atain.* 

1,  D.detervit.; — /.  1,  4  1,  D.  comm.  prad.;^l.  8,  eod.;  —  S  3,  Inst,  de  servit; — 
,  D.  de  tenrit.  pnsd.  rust. ;  —  /.  20,  ^  vk,  eod. 

2,  D.de  Meruit,  prmd.  urban. ; — /.  1,  D.  de  servit.  prccd.  rust,  passim  his  titulis. 

b  is  •  oonseqacnce  of  the  natnre  of  services.  See  hereafter,  the  tenth  article  of 
tion. 
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1023.  Services  of  Houses  and  Lands. —  All  the  kinds  of  Mr- 
vices  are  either  for  the  use  of  houses  and  other  bnildiiigi;  or 
for  the  use  of  lands,  such  as  meadow  ground,  amble  land,  » 
chords,  gardens,  and  others ;  whether  they  be  ntnated  in  town  <v 
country.' 

VIL 

1034.  Accessories  to  Services.  —  The  right  of  Bervice  onnpn- 
hends  the  accessories,  without  which  it  cannot  be  naed  Tbi^ 
the  service  of  drawing  water  out  of  a  well  or  spring  itnpli—  tk 
service  of  a  passage  to  get  to  the  well :  thus,  the  service  <rf  a  [M» 
sage  implies  the  liber^  of  building  or  repairing  a  -woA  that  ii 
necessary  for  making  use  of  the  said  passage ;  and  if  the  wnA 
cannot  be  made  in  the  place  allotted  for  the  passage,  one  m^ 
work  in  the  adjacent  parts,  according  as  the  necessity  reqaiia; 
but  in  repairing,  one  ought  not  to  make  any  innovation  in  ttc 
ancuent  condition  of  the  place.< 

VIIL 

1035.  Services  are  regulaied  by  their  TUJet.  —  The  right  ud 
use  of  a  service  is  regulated  by  the  title  which  establishes  it:  ud 
it  hath  its  bounds  and  its  extent  errording  as  has  been  coveDnnM, 
if  the  title  is  a  contract ;  or  according  to  what  has  been  prescriW  ' 
by  tbe  testament,  if  the  service  has  been  eatablishefl  by  testoroeot 
Thus,  he  to  whom  a  service  is  due  cannot  make  ita  t 
heavier,  neither  can  the  person  who  owes  the  service  prejudice  tl 
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passage  were  not  regulated  by  the  title,  it  would  be  settled 
advice  of  skilful  persons.^ 

IX. 

5.  Services  are  interpreted  favorably  for  Liberty.  —  Seeing 
»  derogate  from  the  liberty  that  is  natural  to  every  one  to 
use  of  what  is  his  own,  they  are  restrained  to  what  is  pre- 
neoessary  for  the  use  of  the  persons  to  whom  they  are  due ; 
le  lessens  the  inconveniency  of  them  as  much  as  is  possible. 
he  who  has  a  right  of  passage  through  another  man's  field, 
hose  title  does  not  specify  the  place  through  which  he  may 
las  not  the  liberty  of  choosing  his  passage  wheresoever  he 
3;  but  it  will  be  assigned  him  through  the  place  that  is  least 
enient  to  the  proprietor  of  the  ground  which  serves ;  and 
r  example,  across  a  plantation,  or  through  a  building.  But 
title  of  the  service,  or  the  possession,  regulates  the  pas- 
ilthough  it  be  through  a  place  that  is  very  inconvenient 
I  proprietor  of  the  ground  which  serves,  yet  he  must  stand 


X. 

7.  Services  that  are  necessary  may  be  decreed  by  the  Judge. 
vices  are  established  and  acquired,  not  only  by  covenant,  or 
(tament,^  but  also  by  authority  of  justice,  if  the  services 
are  refused  be  naturally  necessary.  Thus,  when  the  pro- 
'  of  a  piece  of  ground  cannot  go  to  it  without  passing 
;h  a  neighbouring  ground,  the  judge  obliges  the  proprietor  of 
id  ground  to  grant  the  passage  through  the  place  that  is  least 
'enient,  allowing  him  a  suitable  recompense  for  his  loss.°^ 
lis  necessity  is  in  place  of  a  law ;  and  natural  equity  de- 
I  that  a  ground  should  not  remain  useless,  and  that  the  said 
stor  ought  to  suffer  for  his  neighbour  what  he  would  wish 
to  suffer  for  him  in  the  like  case. 

,  D.  de  servU.;  —  d.  /.  4,  §  1  J  —  *>•  ^-  29,  D.  de  serv.  prad.  rust.; — /.  14,  D.  comm. 

-  V.  I.  14,  D.  si  serviL  viruL  ;  —  cf .  /.  4  1  J  —  l-  13,  §  2,  Z).  dc  servit.  prced.  rust. ;  — d. 

— i.  llf  4  \^D.  de  serv.  proed.  urb. 

\,  D.  de  servit.  prced.  rust. ;  —  /.  9,  D.  de  serv. ;  —  U.  21  et  22,  D.  de  servit.  pr.  rust, 

lecond  article,  and  the  remark  that  is  made  upon  it. 

D.  de  servit.    See  before,  the  beginning  of  the  title  of  Usufruct. 

%D.de  reUg.    See  the  case  of  this  law  in  the  fourth  article  of  the  thirteenth  sec- 

e  OotUraet  of  Sale. 
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1028.  Services  may  be  acquired  by  ^reicriptifm.  —  The  ri^  e( 
Bervice  may  be  acquired  without  a  title,  by  prescriptioo.' 

XIL 

1029.  The  Manner  of  the  Service  may  be  knovm  btf  tMe  OmttiM 
of  the  Places. —  The  proof  which  may  be  drawn  from  the  oncMat 
condition  of  the  places  is  a  kind  of  title  for  preserving  and  cstib- 
lishing  a  service  by  prescription.  And  it  serves  also  to  ngj^ 
the  manner  and  ti?e  of  the  service.  Thne,  the  entry  of  a  pana^ 
the  bounds  of  a  way,  a  skylight  in  a  hoase,  a  waler-pipe  dupptil  I 
on  against  a  wall,  a  roof  of  a  house  with  a  jutting  out,  and 
the  Me  marks  of  services,  regulate  the  use  of  Ihera.  And  ft  b 
not  permitted  either  to  him  who  hath  the  service,  or  to  faitn 
ought  to  suffer  it,  to  innovate  any  thing  in  the  ancient  cott&M 
of  the  places," 

XIII. 

1030.  Services  are  lost  or  diminished  by  Preacriptio*. — : 
ing  a  service  may  be  acquired  by  prescription,  with  muck  i 
reason  may  a  freedom  from  a  service  be  acquired  the  samev^ 
And  if  he  whose  land  or  tenement  was  subject  to  some 
has  freed  himself  from  it,  during  a  time  sufficient  for  acqoBiifl- 
prescription,  the  service  subsists  no  longer.  Thus,  he  whose ' 
was  subjected  to  the  service  of  not  being  raised  higher,  is  not  ^ 
more  subject  to  the  said  service,  if,  after  having  raised  his " 
higher,  he  has  possessed  it  so  raised  during  the  time  requited  Hi 
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XIV. 

1031.  Services  are  annexed  to  the  Lands  and  Tenements.  —  Ser- 
vices being  annexed  to  the  lands  and  tenements,  and  not  to  per- 
sons, they  cannot  pass  from  one  person  to  another,  unless  the  land 
or  tenement  passes  likewise.  And  he  who  has  a  right  of  service 
Gannot  transfer  it  to  another,  keeping  the  land  or  tenement  to  him- 
•elf^  nor  assign  over,  let  out,  or  lend  the  use  of  it.  Thus,  he  who 
has  a  draught  of  water  cannot  sheure  it  with  others.  But  if  the 
land  or  tenement  for  which  the  draught  of  water  was  established 
be  divided  among  many  proprietors,  as  among  coheirs,  co-legatees, 
jflint  purchasers,  or  otherwise ;  each  share  will  retain  the  use  of 
liie  service  in  proportion  to  its  extent,  although  some  shares  should 
ttand  less  in  need  of  it,  or  the  use  of  it  were  less  serviceable  to 
ikaa  than  to  the  others.^ 

XV. 

1032.  Hie  Property  of  the  Place  which  serves  belongs  to  the  Mas- 
krof  the  Land  or  Tenement  that  owes  the  Service.  —  The  part  of 
tte  land  or  tenement  that  is  subject  to  a  service  out  of  which  the 

is  taken,  such  as  the  way  for  a  passage,  belongs  to  the 

of  the  land  or  tenement  which  serves ;  and  he  who  re- 

the  service  has  no  right  of  property  in  that  part  of  the 

luid  <v  tenement  that  serves,  but  only  a  right  to  use  it  for  his 

Mrvice.' 

XVI. 

1033.  A  Service  may  be  for  the  Use  of  two  Lands  or  Tenements. 
—  One  and  the  same  service  may  serve  for  the  use  of  two  lands 
or  tenements.     Thus,  a  discharge  of  water  may  serve  for  two 

~      koQses:  thus,  a  passage,  or  an  aqueduct,  may  serve  for  two  or 
Boie  lands  or  tenements.' 

XVII. 

1034.  A  Service  which  appears  to  be  useless.  —  Although  a  ser- 
"    lice  may  appear  to  be  useless,  such  as  a  draught  of  water  to  him 

~_    *fcoec  land  or  tenement  is  in  no  want  of  it,  or  who  has  water 
--z    «ik)ugh  in  his  own  grounds;  yet  one  may  retain  or  purchase  such 

'  L.  U,  D.  de  tervii,  prod.  rutt.;^l  33,  §  1,  D.  eod.    See  the  fifth  article  of  the 

^•ectioii. 
^         ^  L.25,D.de  servit.  prced,  ruH. ;  —  /.  4,  D.  si  servU.  vmd, 
•  L.  \b^  D.  com.  pntd. 
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For,  besides  that  one  may  possess  things  that  are  oaelo^ 
it  may  80  happen  that  there  may  be  occasion  to  use  them.* 

XVIIL 

1035.  Of  Lands  and  Tenements  which  have  teverai  Ottmen.~ 
He  who  has  the  property  of  an  estate  only  in  common  with  otben, 
without  any  division  of  the  several  shares,  cannot  rabjeet  uj 
part  of  it  to  a  service  without  the  consent  of  all  hia  coputnoi: 
and  any  one  of  them  may  hinder  it,"  until  that  the  estate  being 
divided  into  shares,  every  one  may  impose  a  service  on  his  on 
share,  if  he  thinks  lit.  And,  likewise,  he  who  posseuea  in  oooi- 
mon  and  undivided  a  portion  of  the  land  or  tenement  to  wfaick 
the  service  is  due,  cannot  by  himself  free  the  land  or  tenemart 
which  owes  the  service ;  but  the  service  remains  for  the  pot^aet 
of  the  others.  For  the  services  arc  for  every  part  of  the  land  o 
tenement  to  which  they  are  due,  and  every  one  of  the  ] 
has  an  interest  in  the  service  for  his  own  portion.' 

XIX. 

1036.  Possession  of  Services  by  Tenants,  and  other  Potsemn. 
—  Services  are  preserved  against  prescription,  not  only  by  the  n* 
that  is  made  of  them  by  the  proprietors  of  the  lands  or  tenemMO 
to  which  they  are  due,  but  likewise  by  the  use  made  of  tbnn  ^ 
all  other  possessors,  who  are  in  the  place  of  the  master ;  sncb  0 
farmers,  tenants,  usufmctuaries,  and  even  those  who  pmiai 
wrongfuUy;  for  they  preserve  to  the  master  the  possession  of  hit 
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yet  every  one  presenres  only  his  own  right,  and  prescription  may 
inn  against  the  otiiers  who  do  not  u^  their  right" 

XXL 

1038.  3%«  Primlege  of  one  Partner  hinders  Prescription  against 
the  others.  —  If  one  of  the  proprietors  of  a  land  or  tenement  be- 
longing to  them  in  common,  and  to  which  a  service  is  due,  has 
any  quality  which  hinders  prescription  from  running  against  him, 
as  if  he  is  a  minor,  the  service  is  not  lost,  although  all  the  pro- 
prietors cease  to  use  it,  because  the  minor  preserves  it  for  the 
whole  land  or  tenement* 


SECTION    II. 
op  the  services  of  houses  and  other  buildings. 

Art.  L 

1039.  Services  of  Buildings.  —  The  services  of  houses  and  other 
boOdings  are  of  several  sorts,  according  to  thei^  wants ;  such  as 
that  of  receiving  the  water  that  falls  from  another  house,  the  lights 
of  a  house,  the  prospect,  a  right  of  fixing  a  beam  in  another's 
wall,  a  passage,  and  others  of  the  like  nature.*  But  there  is  none 
of  them  which  is  naturaUy  necessary,  and  in  such  a  manner  as 
that  he  who  builds  on  his  own  ground  can  oblige  his  neighbour 
to  suffer  a  service  for  the  use  of  his  building,  if  he  has  neither  a 
title  nor  a  right  of  possession  to  justify  it.  For  he  may  and 
ought  to  raise  his  building  wholly  on  his  own  ground,  keeping  the 
necessary  distance,  and  not  encroaching  any  ways  on  his  neigh- 
bour's ground  which  joins  to  his.^  And  if  any  service  is  necessary 
to  him,  and  he  has  it  not,  he  cannot  acquire  it  but  by  a  mutual 
consent 

11. 

1040.  Discharge  of  Waters  from  the  Houses.  —  The  right  of  dis- 
charging the  waters  from  off  the  roof  of  a  house  is  a  service  which 

*  Zb  6,  Z).  qaemad.  teru,  amitt. 

*  L.  10,  D.  quemad.  serv.  amitt. 

*  L.  2jD.de  tervit.  prced.  urban. ;  —  §  1,  Inst,  de  servit. 

^  L.  14,  D.  de  tervit.  prced.  urb. ;  —  F.  /.  12,  Cde  codif,  priv.    See  the  eighth  and  ninth 
■rtides  of  this  fectkm. 
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may  be  diflferently  established,  eithex  io  such  a  manner  that  the 
whole  roof  may  have  a  jutting  oat  on  another  man's  ground,  and 
so  Itrt  its  waters  drop  from  the  eaves  there ;  or  all  its  water  maj 
l)c  gathered  together,  and  run  through  one  gutter  jutting  out  fnm 
the  building,  or  through  a  pipe  capped  on  against  the  mi],' 

IIL 

1041.  A  Sink  or  Drain.  —  The  discharge  of  a  sink  or  drain  into 
a  neighbouring  ground  is  a  service  for  the  use  of  a  house,  and  ow 
may  establish  others  of  the  like  nature,  according  as  occasion  »■ 
quiies.'' 

IV. 

1042.  Tfte  Lights  and  Prospect  of  a  B»ae.— The  lights  ofi 
house  are  open  placca  for  receiving  light  into  a  chamber  or  otbs 
room ;  and  a  prospect  hath,  besides  the  light,  an  open  view  (^  the 
adjacent  parts,  whether  in  town  or  country.* 


1043.  7%e  Services  for  the  Lights  of  a  Etmte  are  of  Two  Suit. 
— -The  services  for  the  lights  of  a  house  are  of  two  sorts.  Oaeii 
of  those  which  give  to  the  proprietor  of  a  house  the  right  of  opifr 
ing  hia  own  wall,  or  a  partition-wall,  for  receiving  light  on  tbenda 
where  his  neighbour's  tenement  stands,  with  a  right  to  hinder  kii 
neighbour  from  raising  his  building  so  high  as  to  take  awaj  tk 
said  light'  And  the  other  sort  is  of  such  services  as  give  a  ngU 
to  hinder  the  neighbour  from  opening  his  own  wall  or  a  paititiofr 
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1  give  the  right  of  a  free  prospect,  with  power  to  hinder  the 
eat  building  from  being  raised  so  as  to  take  away  the  pros- 
And  the  other  is  of  such  services  as  give  the  proprietor  a 
to  hinder  his  neighbour  from  having  either  prospect  or  light 
e  aide  on  which  they  join,  or  to  oblige  him  to  have  it  only 
as  is  conformable  to  his  title.^ 

VIL 

15.  ne  Right  of  resting  on  a/nothev^s  Bwlding.  —  The  right 
jting  a  building  on  another's  is  a  right  to  fix  in  our  neig^- 
i  wall  a  plank,  a  buUding,  or  other  thing.  And  when  it  is  a 
ion-wall,  the  joint  proprietors  have  a  right  to  rest  any  thing 
every  one  on  his  own  side ;  and  the  same  wall  serves  redp- 
y  to  two  masters  for  two  services.  But  whether  the  wall  be- 
to  one  master  alone,  or  be  a  partition-wall,  they  ought  not  to 
t  otherwise  than  is  reasonable,  and  according  as  is  regulated 
e  service.* 

vm. 

46.  One  cannot  trespass  on  his  Neighbour's  OroumL  —  Al- 
;fa  a  proprietor  may  do  in  his  own  ground  whatever  he  pleases, 
e  cannot  make  in  it  any  work  which  may  deprive  bis  neigh- 
of  the  liberty  of  enjoying  his  own,  or  which  may  cause  him 
damage.  Thus,  the  proprietor  of  a  piece  of  ground,  on 
1  there  is  no  building,  cannot  raise  one  whose  roof  may  jut 
)n  his  neighbour's  ground,  and  there  discharge  its  waters. 
,  one  cannot  make  a  plantation,  or  a  building,  and  other 
3,  but  at  certain  distances  from  the  confines.  Thus,  one 
Dt  make  a  stove,  an  oven,  or  any  other  work  against  even  a 
tion-wall  which  may  be  in  hazard  of  being  damaged  by  it. 
as  for  such  sorts  of  works  as  may  do  hurt,  and  which  cannot 
lade  but  at  certain  distances,  or  with  other  precautions,  we 
t,  with  regard  to  them,  to  observe  the  rules  which  custom  and 
lave  established.^ 

t,D.  de  iervit.  pnxd.  urban.;  —  I.  15,  eod.;  —  /.  2,  eod.;  —  /.  40,  eod. 

IfD.de  servit-  prced.  urb.;  —  /.  6,  §  2,  D.  si  serv.  vind.;  —  /.  33,  D.  de  serv.  prml. 

•/.  14,  4  1)  I^'  *i  <cn^>  vind. 

14,  D.  de  serv.  prced.  urb. ;  —  /.  61,  D.  de  reg.  jur. ;  —  I.  \%^  D.  de  servit.  procd.  urb. ; 

,  eod.;  —  /.  13,  eod.;  —  v.  I.  8,  §  5,  /.  17,  §  2,  D.  si  servit.  vind.     See  the  follow- 

cle«  and  the  second  article  of  the  first  section  of  the  title  0/  those  who  have  Lands 

tes  bordering  upon  one  another.     There  are  castoms  which  regulate  the  manner  in 

uch  works  ought  to  be  made,  as  arc  mentioned  in  this  article. 
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IX 

1047.  What  one  may  do  in  hit  own  Groimd,  to  tie  Prepiiui  tf 
Ms  Xeighboor,  —  Although  one  ought  not  to  make  any  wcrt  hj 
which  hia  neighbooi's  building  may  be  damaged,  yet  evoj  om 
has  the  liberty  of  doing  in  his  own  ground  whataoevei  ha  plow^ 
even  although  it  should  occasion  to  his  neighbour  some  other  nt 
of  inconvenience.  Thus,  he  who  ie  not  subject  to  any  seniee 
may  raise  his  house  as  high  as  he  pleases,  although  by  the  wd 
elevation  he  should  darken  the  lights  of  his  neighbour's  bone. 
For  this  kind  of  work  alters  nothing  in  the  &bric  of  the  otkl 
houae ;  and  he  who  is  the  master  of  the  house  ought  to  h.n 
placed  his  lights  so  as  to  be  out  of  danger  of  thi&  inconvenience, 
which  he  had  no  right  to  binder,  and  which  he  might  have  etnly 
foreseen." 


1048.  Liccmveniencei  which  the  Neighbour  ought  or  ought  Ml  la 
suffer. —  The  works,  or  other  things,  which  every  one  may  male, 
or  have  in  his  own  ground,  and  which  send  into  the  apartments  rf 
others  who  dwelt  in  the  same  house,  or  into  the  neighbomiiij; 
houses,  a  smoke  or  smells  that  are  offensive,  such  as  the  vjciAtti 
tanners  ^nd  dyers,  and  the  other  different  inconveniences  whick 
one  neighbour  may  cause  to  another,  ought  to  be  borne  with,  if  the 
service  of  them  is  established."  And  if  there  Is  no  service  seltW, 
the  inconvenience  shall  either  be  borne  with,  or  hindered,  aexatiof 
to  the  quality  of  the  places  and  that  of  the  inconvenience,  m! 
according  as  the  rules  of  the  civil  policy,  or  the  usage  of  the 
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several  sorts,  according  to  the  several  wants ;  such  as  a  passage  to 
go  from  one  field  to  another,  a  right  to  draw  water  in  anotiier 
man's  ground,  an  aqueduct,  or  others  of  the  like  nature.* 

IL 

1050.  Passc^e.  —  The  right  of  passage  is  a  service  which  may 
be  established  different  ways  according  to  its  title ;  either  for  the 
passage  of  a  man  on  foot  only,  or  for  one  on  horseback,  or  for  a 
beast  loaded,  or  for  a  wagon.^ 

HL 

1051.  A  Draught  of  Water,  —  The  draught  of  water  is  a  right 
to  take  in  a  neighbour's  ground  water  out  of  a  spring  or  brook,  to 
carry  it  into  another  ground,  either  at  what  time  one  pleases,  or 
by  intervals  and  at  certain  seasons,  or  constantly  without  inter- 
mission.^ 

IV. 

1052.  Aqueduct.  —  An  aqueduct  is  a  conveyance  of  water 
from  one  ground  to  another,  either  in  pipes  under  ground,  or  above 
ground.^ 

V. 

1053.  Other  Sorts  of  Services.  —  One  may  establish  services  of 
another  nature,  for  divers  uses.  Such  as  the  right  of  taking  out  of 
a  neighbour's  ground  sand,  stone,  lime,  for  the  use  of  another 
ground ;  of  fetching  water  out  of  a  neighbour's  ground,  and  of 
gathering  and  depositing  there  the  fruits  of  another  ground,  till 
they  can  be  conveniently  carried  away  at  a  certain  season;  of 
having  in  another  man's  ground  a  causeway  along  the  banks  of 
a  river,  a  canal,  a  ditch,  or  any  other  work,  with  a  right  of  free 
ingress  and  egress  to  the  ground  for  repairing  the  work,  and  other 
different  services,  according  to  people's  wants.* 

*  Z.  1,  D.  de  fervit.  prced.  nut. ; —  \  2,  Inst,  de  serv. 
^  L.  1,  D.  de  fervit.  prced.  rust. 

*  X.  1,  4  2,  D.  de  aqua  quat.  et  cBst.;  —  d.  l.\  3 ; — v.  I.  2,  \  2,  D.  de  aerv.  prced.  rust. 
^  L.  \,  D.de  servit  prced.  rust. ;  —  /.  11,4  1,  ^«  comm.  prced. 

*  L.  \,  \  I,  D.  de  serv.  prced.  rust. ;  —  /.  5,  §  1,  «od. ;  —  rf.  ^  cf  /.  6 ;  —  /.  3,  ^  1,  eod. ;  — 
/.  23,  4  Ij  ^'i  —I  It^  ult.  D.de  aqua  et  aq.  pluv.  We  see  in  the  thirteenth  section,  I.  1, 
/>.  de  comm.  proed.^  an  example  of  another  kind  of  service,  of  a  piece  of  ground  which  has 
in  it  a  qnmzry,  and  out  of  which  the  proprietor  is  bound  by  some  title  or  custom  to  let 
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1054.  Servicet  for  the  Use  of  Cattle.  —  One  may  have  likewise 
services  foi  the  use  of  cattle  which  arc  kept  in  a  ground,  either  foi 
watering  them  at  a  fountain  in  a  neighbouring  ground,  or  for  de- 
pasturing them  at  certain  seasons.' 


SECTION    IV. 


of  the  engagements  op  the  proprietor  op  the  land  ob 
tenement  which  owes  the  service. 

Art.  L 

1055.  He  ought  to  tolerate  the  Service.  —  The  propriety  of  the 
land  or  tenement  which  serves  is  bound  to  suffra"  the  use  of  the 
service,  and  to  do  nothing  that  may  either  hinder  the  said  use,  or 
diminish  it,  or  render  it  inconvenient ;  and  he  ought  to  chan^ 
nothing  in  the  ancient  condition  of  the  places,  nor  in  any  thing 
else  neceBsary  to  the  service.* 

IL 

1056.  He  ought  to  tolerate  the  Works  necessary  for  the  Use  ofAi 
Service.  —  He  ought  likewise  to  suffer  the  works  necessary  for 
repairing  and  keeping  in  good  coaditioa  the  places,  and  otbff 
things  destined  for  the  service.''  But  he  is  uot  bound  to  repaii  the 
places  at  bis  own  charge,"  unless  he  be  obliged  to  it  by  the  titlci 
or  by  a  possession  that  is  equivalent  to  a  title. 
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of  aiiother,  or  any  other  burden,  is  obliged  to  have  it  such  as  may 
be  sufficient  for  bearing  the  burden ;  and  he  is  bound  likewise  to 
maintain  it  in  such  condition,  and  to  repair  it  if  there  be  occasion.^ 
Unless  it  were  that  the  excess  of  the  load  had  thrown  it  down,  or 
damaged  it  And  in  this  case  he  who  has  overloaded  it  will  be 
bound  to  lessen  the  burden,  to  repair  the  wall,  and  to  make  good 
the  damages  and  loss  which  this  overloading  may  have  caused.* 

IV. 

1058.  y  it  is  necessary  to  repair  a  PartUion^ioalL  —  If  one  of 
the  proprietors  of  a  partition-wall,  upon  which  each  of  them  may 
rest  any  thing  on  his  own  side,  has  made  embellishments  on  it, 
such  as  painting,  or  carving,  and  the  wall  opens,  or  falls  down, 
or  the  other  proprietor  is  obliged  to  demolish  it,  in  order  to 
rebuild  it  such  as  it  ought  to  be  for  the  service,  the  two  |»roprie- 
tors  shall  contribute  equally  to  the  charges  necessary  for  restoring 
the  wall  to  the  condition  in  which  it  ought  to  be.  But  the  loss 
of  the  embellishments  will  fall  upon  him  who  made  them.' 

V. 

1059.  Expenses  for  repairing  a  Wall  that  serves  for  stqppoviing  a 
BiMding.  —  If  it  is  necessary  to  rebuild  a  wall  which  serves  for 
bearing  a  building,  or  supporting  any  thing  belonging  to  another 
person,  he  who  is  owner  of  the  wall,  and  who  ought  to  maintain 
it  in  good  condition,  will  be  liable  only  for  the  charges  necessary 
to  repair  the  wall ;  and  whatever  is  laid  out  either  in  demolishing 
that  which  rested  on  the  wall,  or  in  supporting  it,  will  be  borne 
by  the  person  who  had  the  right  to  rest  the  said  thing  on  the 
wall.8 

VI. 

1060.  The  Proprietor  of  a  Land  or  Tenement  which  serves  may 
relinquish  U.  —  If  the  proprietor  of  a  land  or  tenement  which  owes 
a  service,  or  of  a  wall  which  is  subject  to  bear  the  building  of 
another  person,  chooses  rather  to  abandon  his  right  of  property, 
than  to  make  the  repairs  which  his  service  obliges  him  to,  he  shall 

*  L.  S,  \  2j  D.  de  servit.  vind. ;  —  /.  8,  eod. ;  —  /.  33,  Z).  de  tervit.  prced.  urb, 

*  L.  14,  ^  1,  Z).  51  servit.  vind. 

^  L.  \3,  S  I,  D.  de  servit.  prccd.  urb.    See  the  fifth  article  of  the  fifth  section  of  Damages 
twuUmed  hy  Faults. 
f  L.  8,  D.  si  servit.  vind. 

VOL.  1.  38 
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be  dischai^ed  from  them  by  relinqaishing  the  land  or  teneiyeiit 
For  it  was  the  land  oi  tenement  that  was  bound  to  aerre,  and  not 
the  p 


VIL 
1061.  If  the  Estate  to  which  the  Service  is  due  be  divided.— 
If  an  estate  to  which  a  right  of  passage  is  due  be  divided  among 
several  proprietors,  the  service  will  be  preserved  to  each  poTtioI^ 
for  it  was  dne  to  every  individual  part  of  the  estate.  But  the  pro- 
prietor of  the  ground  which  owes  the  service  of  the  passage  will 
be  bound  to  give  it  only  in  the  same  place  for  all  the  proprietcn, 
and  they  cannot  use  the  service  but  by  agreeing  among  them* 
selves  so  as  not  to  enter  into  the  ground  which  owes  the  serrice 
but  at  the  place  where  the  service  was  established.' 

VIIL 
1063.  When  two  Services  are  due  from  one  Terument  to  asuA- 
er,  —  If  a  tenement  is  subject  to  two  services,  as,  for  instaixie, 
a  house  which  cannot  be  raised  higher  to  the  prejudice  of  tbe 
prospect  of  a  neighbouring  house,  and  which  is  also  bound  to 
receive  the  water  that  comes  from  it,  and  if  the  proprietor  of  the 
house  which  serves  happens  to  purchase  the  liberty  of  one  of  the 
two  services,  without  making  any  mention  of  the  other ;  as  if  be 
purchases  the  liberty  to  raise  hie  building  higher,  and  to  takeaway 
bis  neighboui's  prospect;  he  cannot  extend  the  said  liber^  to  the 
prejudice  of  the  second  service,  which  still  enbsiets,  and  be  nmit 
raise  his  building  no  higher  than  that  it  may  still  be  capable  of 
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i  use  it  but  according  to  his  title,  without  innovating  any 
either  in  the  land  or  tenement  which  owes  the  service,  or  in 
n  to  which  the  service  is  due,  that  may  make  the  condition 
service  harder.  Thus,  he  cannot  overload  a  wall,  enlarge 
age,  advance  the  eaves  of  a  house  whose  waters  his  neigh- 
i  bound  to  receive,  nor  make  any  other  changes  of  the  like 
vriiich  may  increase  the  service,  or  render  it  more  incon- 
t;  and  he  can  only  lessen  it  or  make  it  easier.* 

II. 

I.  3%«  Overloading'  of  a  Wall  that  serves. —  If  he  who  has 
;  to  rest  any  thing  on  the  wall  of  another,  or  on  a  wall  be- 
g  to  him  in  common  with  another,  shoves  the  wall  forward, 
doads  it  in  such  a  manner  that  the  wall  which  was  suf- 
for  the  service  is  by  that  means  thrown  down  or  damaged, 
U  be  liable  for  all  the  damage  that  happens  thereby.^ 

IIL 

5.  Repairs  for  the  Use  of  the  Service.--^  He  to  whom  a  ser- 
I  due  ought  to  make  the  repairs  necessary  for  using  it,  such 
i  repair  of  the  way  of  his  passage,  of  his  aqueduct,  and 
of  the  like  nature.® 

IV. 

6.  Of  the  Damage  which  is  a  Natural  Consequence  of  the  Ser-^ 
-  If  the  land  or  tenement  which  serves  suffers  any  damage 
latural  consequence  of  the  service,  as  if  a  piece  of  ground 
•flowed  by  a  torrent,  which  has  been  occasioned  by  the  ser- 
f  a  conveyance  of  water  from  thence ;  if  the  roof  of  a 
is  damaged  by  the  fall  of  an  extraordinary  quantity  of  rain, 

comes  from  the  roof  of  the  neighbouring  house  whose 
it  was  bound  to  receive ;  he  to  whom  the  service  is  due 
)t  be  accountable  for  such  sort  of  damages.  But  if  he  had 
any  change  in  the  condition  of  the  places,  contrary  to  the 
'  his  service,  and  the  said  change  had  been  the  occasion  of 
mage,  he  would  be  bound  to  make  it  good.* 


),  4  5,  inf.  D.  de  servit.  prced.  urban. ;  —  /.  11,  eod.; — /.  1,  C  de  aervit. ;  —  /.  14, Z). 

vhtd. ;  —  <i.  /.  14,  ^  1  ;  —  /.  20,  (^  by  D.de  servit.  prced.  urh. 

3,  §  1,  Z>.  £fe  dam.  inf. 

,  4  2,  Z).  ft  wervit.  vind.    See  the  second  and  third  articles  of  the  fourth  section. 

0,  ^  I,  D.  d!e  $«Tvii.  prced.  rust. ;  —I.  1,  ^  14,  D.  de  aqua  et  aqucepluv.  arc. 


THE  flirn.  LAW. 


[past  LB 


1067.  The  Riffht  of  Service  is  ttot  to  be  extended  be^omi  H* 
Bounds,  nor  can  it  be  communicated  to  others.  —  He  to  whom  uj 
service  is  due  not  only  cannot  commnnicate  the  use  of  it  to  uy 
other,  bat  he  may  not  even  extend  it  for  Mb  own  use  beyond  vhit 
is  ^ven  him  by  the  title.  Thus,  he  who  hoa  a  draught  of  into 
for  a  particular  ground  cannot  use  it  for  his  other  grounds;  ud 
if  the  draught  of  water  be  only  for  one  part  of  a  gronnd,  he  en 
use  it  only  for  that  part* 


SECTION    VI. 


HOW    SERVICES    COME   TO    CEASE. 


Art.  I.  .  . 

1068.  The  Right  of  Service  perishes  trith  the  Land  or  TVaoM^ 
— ■  The  service  ceases  when  the  thing  cornea  to  be  in  such  t «» 
dition  that  there  is  no  using  it ;  as  if  the  land  or  tenement  whici 
owes  the  service,  or  that  for  whose  behoof  it  waa  established,  ha^ 
pens  to  perish ;  and  it  would  be  the  same  thing  if,  the  land  or  leu- 
ement  subsisting,  the  cause  for  which  the  service  was  establJsM 
should  chance  to  cease.  Thus,  for  example,  if  a  spring  (ion 
whence  the  neighbour  has  a  right  to  fetch  water  happens  10  h 
dried  up,  he  would  lose  the  right  of  entering  into  the  ground  wVk 
the  spring  was.  But  if  the  spring  should  chance  to  dow  a^uh 
even  after  the  time  appointed  for  prescription,  the  9er\nce  woiil 
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ight  which  the  master  has  over  his  own  estate  is  not  called  a 

IIL 

1070.  Jff^  after  this  Confusion  the  Proprietor  sells  again  the  Land 
r  Tenement  which  served,  —  If  the  proprietor  of  the  land  or  ten- 
ment  for  which  the  service  was  established  acquires  the  property 
f  the  land  or  tenement  which  serves,  and  afterwards  sells  it  again 
rithont  reserving  the  service,  it  is  sold  free.  For  the  service  was 
innulled  by  the  rule  explained  in  the  foregoing  article :  and  it  is 
lot  reestablished  to  the  prejudice  of  the  new  purchaser,  on  whom 
dus  charge  was  not  imposed® 

IV. 

1071.  When  a  Land  or  Tenement^  that  is  between  two  other 
Lands  or  Tenements,  hinders  the  Use  of  the  Service.  —  If  between 
the  land  or  tenement  that  serves,  and  that  to  which  the  service  is 
doe,  there  be  another  land  or  tenement,  which  hinders  the  use  of 
the  service,  the  service  is  suspended  whilst  the  said  obstacle 
femains.  Thus,  for  example,  if  between  two  houses,  one  of  which 
cannot  be  raised  so  high  as  to  prejudice  the  prospect  of  the  other, 
ttere  stands  a  third  house,  which,  not  being  liable  to  the  said  ser- 
^  has  been  raised,  and  does  obstruct  the  said  prospect,  the  pro- 
prietor of  the  house  which  owes  the  service  may  raise  his.  Thus, 
he  who  had  a  right  of  passage  loses  the  use  of  his  service,  if  be- 
tween his  ground  and  that  which  serves  there  be  another  ground 
vhich  is  not  bomid  to  grant  the  passage,  and  so  by  that  means 
makes  his  right  of  passage  useless.  But  if  these  obstacles  chance 
to  be  removed,  as  if  the  house  standing  between  the  two  be 
demolished,  or  if  a  passage  be  acquired  through  the  ground  which 
separated  the  other  two,  he  to  whom  the  service  was  due  recovers 
the  use  of  it* 

^  L.\,D.  quemad.  terv.  am. ;  —  /.  10,  D.  com.  prod. ;  —  /.  26,  D.  de  aervit.  praed.  urb, 

^  L.  30,  D.  de  §ervit 

'  Si  forte  qui  medius  est,  qnia  servitutem  non  dcb<'bat,  altius  cxtulerit  scdificin  sua  at 
m  tgo  Don  videar  Inminibos  tais  obstitaras,  si  ffidificavcro :  frustra  intcndcs,  jus  mihi 
on  esM  ita  ledificatnm  habere,  invito  te ;  sed  si  intra  tempus  statutum,  rursus  depo- 
lerit  cdificiom  sunm  \icinns,  renascetnr  tibi  vindicatio.  L.  6,  D.  si  serv.  vind.  In  rus- 
d»  pnediis  impedit  semtutem  medinm  prsedium,  quod  non  senit.  />.  7,  §  \^  D.de  serv, 
fad.  rutt. 

We  have  not  set  down  in  this  article  that  which  the  words  of  the  law,  intra  statutum 
■put,  teem  to  imply,  viz.  that  this  right  docs  not  revive  but  when  there  is  no  prescrip* 
on.    For  wc  see,  on  the  contrary,  bv  the  laws  cited  on  the  first  article  of  this  section, 

38* 


4S0  THE    CIVIL    LAW.  [PABT  I.  KWI L 

V. 

1072.  Prescription  of  Services.  —  Services  are  lost  by  ptesoip- 
tion ;  or  they  are  reduced  to  so  much  as  is  retained  of  tbem  bf 
possession  during  the  time  sufficient  for  prescriptioiL* 

VI. 

1073.  Different  Ways  of  Prescrtbiiiff,  aceordiMg  to  the  IX/it- 
ences  of  Services. —  The  services  which  coniiist  in  some  action  oo 
the  part  of  those  to  whom  they  are  due,  are  lost  by  prewriptioii, 
when  the  perwins  to  whom  the  services  arc  diic  cease  to  make  u»- 
of  them.     As  a  passage,  and  a  draught  of  water,  which  arc  lo 
by  prescription,  wnen  the  persona  to  whom  they  are  due  ctwe 
pass,  or  to  draw  water.     But  the  services  which  consist  bardy 
fixing  the  state  of  the  plac«a  in  which  no   innovation  is  to  bt 
made,  such  as  a  service  of  not  raising  a  building  higher  to  faioda 
a  prospect,  a  discharge  of  the  water  from  off  a  neighbouring 
are  never  lost  by  prescription,  except  when  there  Ja  a  change  ^ 
the  state  of  the  places  which  annuls  the  service,  and  which  lasa 
during  the  time  limited  for  prescription ;  as  if  the  proprielnr  o(  i 
house  which  is  subject  to  a  service,  having  raised  it  higher,  bu 

that  presmpdon  ought  not  lo  run  against  him  who  rould  not  use  the  wrric*.  Qaal  ^ 
non  ntgligcniii,  nut  culpLl  lui  amiserat,  spcI  quia  cluccre  non  potanit  And 
Ihul  be  not  llio  same  case  with  tliis  of  the  fuunJi  artiiJe,  jel  there  raaj'  b« 
in  the  catei  comprehemlcd  in  it  whicb  niaj  niaka  it  rGssonitble  that 
prcHrrcd  ogS'nsi  prescripliDn.  Thus,  for  exniBpIc,  ifibc  powettor  oi' three 
ing  one  of  them  to  himidf,  has  sold  that  in  ihe  middle,  and  given  awaj  ibe  thiid, 
in);  on  the  hujer  and  on  the  dooee  (he  aervii.'e  of  nol  nuiiag  their  booMs  higbcrj  wit 
3  that  the  purchneer  of  the  honae  in  ihc  middle  i*  evicted  of  it " 
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continued  in  possession  of  this  change,  or  if  the  waters  have  been 
discharged  another  way/ 

VIL 

1074.  Prescription  of  Services,  whose  Use  is  not  perpettwly  btU 
inUrrypUd  by  Intervals  of  Time.  —  If  the  use  of  a  service  is  not 
perpetual,  but  by  intervals  of  some  years,  such  as  a  service  of  a 
passage  for  going  to  a  copse,  which  one  uses  only  at  the  time  they 
cut  down  the  wood,  either  once  in  five  years,  or  every  ten  years, 
or  after  any  other  long  interval  of  time,  and  only  during  the  time 
necessary  for  cutting  down  and  transporting  the  wood;  the  pre- 
scription against  such  a  service  is  not  acquired  in  the  ordinary 
time  of  ten  years,  in  the  places  where  the  time  for  prescription  is 
limited  to  ten  years ;  but  the  time  ought  to  be  fixed  either  to 
twenty  years,  or  to  more  or  fewer,  according  to  the  time  limited 
for  prescription  in  the  places,  and  by  the  customs  observed  therein, 
if  there  are  any,  and  according  to  the  quality  and  intervals  of  the 
service,  and  other  circumstances.^ 

VIIL 

1075.  Ckmtinuaiion  of  Prescription  from  one  Possessor  to  another. 
—  If  a  right  of  service  passes  from  one  proprietor  to  another,  the 
time  of  prescription  which  had  run  against  the  first  proprietor  is 
joined  to  the  time  which  has  run  against  the  second,  and  prescrip- 
tion is  acquired  against  him  by  these  two  times  joined  together.** 
As,  on  the  contrary,  a  second  possessor  acquires  a  service  by  the 
possession  of  his  predecessor  joined  to  his  own. 

IX. 

1076.  When  an  Estate  is  sold  by  a  Decree  of  Court,  the  Services 
nevertheless  continue.  —  If  the  estate  which  owes  the  service  is 
sold  by  a  decree  of  court,  the  service  is  nevertheless  preserved ;  for 
it  is  sold  in  the  condition  it  is  in.  And  much  more  is  the  service 
preserved,  if  it  is  the  estate  to  which  the  service  is  due  that  is 
decreed  to  be  sold.^ 

'  L.  6,  D.  de  servit.  pned  urb. ;  —  /.  6,  §  1,  quemad.  serv.  am. 
i  L.  7f  D.  quenuuL  servit.  omit. ;  —  L}dt.  C.de  servit. 
^  Zi.  18,  4  1>  ^-  quemad.  servit.  can. 
'  L.  33|  ^  2f  D.de  servit.  prod.  rust. 
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TITLE     XIII. 


OP  TBANSACTIONS. 


1077.   Use  of  'D^ansactions.  —  There  are  two  sorts  of  wmji  fix 

terminating  by  mntnal  consent  lawsuits,  or  for  preventiiig  tfaniL 
The  first  is  the  way  of  an  agreement  between  the  parties,  who 
settle  either  by  themselves  or  by  the  counsel  and  assistaiioe  of 
tbeir  friends,  the  conditions  of  an  agreement,  and  who  subnit 
themselves  to  the  said  conditions  by  a  treaty ;  and  thia  is  what  a 
called  a  transactUnu  The  second  is  the  award  of  arbitistdn,  Id 
whom  the  parties  refer  their  differences  by  a  cotnpromutf.  Bo  Hat 
transactions  and  compromises  are  two  kinds  of  covenants,  tbe  fint 
of  which  shall  be  the  subject-matter  of  the  present  title ;  and  tint  J 
of  compromises  shall  be  explained  in  the  following  title. 


SECTION    I. 

of  the  nature  and  effect  of  transactions. 

Art,  L 

1078.   The  Definilum. —  A  tranBaction  ia  an  agreetneiit  betwBI 

two  or  more  persons,  who,  for  preventing  or  ending  a  UviBili 

adjust  their  differences  by  mutual  consent,  in  the  manner  vhiA 

they  agree  on  ;  and  which  every  one  of  them  prefers  to  the  hop* 
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it,  or  frees  himself  from  it  Thus,  he  who  complained  of  a  sen- 
tence either  gets  it  to  be  reformed,  or  acquiesces  under  it  And, 
in  fine,  the  parties  transsict  on  the  conditions  to  which  they  are 
willing  to  agree,  according  to  the  general  rules  of  contracts.^ 

III. 

1080.  Transactions  are  limited  to  their  Subject-Matter.  —  Trans- 
eu^tions  regulate  only  the  differences  which  appear  clearly  to  be 
comprehended  in  them  by  the  intention  of  the  parties,  whether 
it  be  explained  by  a  general  or  particular  expression;  or  it  be 
known  by  a  necessary  consequence  of  what  is  expressed;  and 
they  do  not  extend  to  differences  which  the  parties  never  intended 
to  comprehend  in  them.^ 

IV. 

1081.  A  Transaction  with  one  of  the  Parties  interested  is  of  no 
Prejudice  to  the  others.  —  If  he  who  had,  or  might  have  had,  a  dif- 
ference with  several  persons,  transacts  with  one  of  them  for  what 
concerns  him  in  particular,  the  transaction  will  be  no  hindrance 
why  his  right  should  not  subsist  against  the  others ;  and  why  he 
may  not  either  sue  them  at  law,  or  transact  with  them  in  another 
manner.  Thus  he  to  whom  two  tutors  are  accountable  for  one 
and  the  same  administration  may  transact  with  one  of  them  for 
his  part,  and  sue  the  other.  Thus,  the  creditor  of  a  person  de- 
ceased, or  the  legatee,  may  transact  his  claim  with  one  of  two 
heir8,  or  executors,  for  his  portion,  and  sue  the  other  coheir,  or  co- 
executor,  for  what  falls  to  his  share  to  pay.* 

V. 

1082.  A  Transaction  with  another  than  the  Adversary,  —  If  he 
who  has  a  difference  transacts  it  with  one  whom  he  believes  to  be 
his  adverse  party,  but  is  not,  the  said  transaction  will  have  no 
effect     Thus,  for  instance,  if  a  creditor  to  an  inheritance  trans- 
acts with  one  whom  he  took  to  be  heir,  but  who  was  not,  this 

^  £,.  .IS,  C.  df  trans.;  —  /.  6,  eod  ;  —  /.  20,  eod.  toto  tit.  D.  et  C.  de  trans.  What  is  said 
in  the  thirty -eighth  law,  C.  de  trans.y  that  it  is  no  transaction  where  one  docs  not  give,  or 
promise,  or  keep  something,  ought  not  to  be  taken  in  the  strict  literal  sense.  For  one 
mar  tmnssart  without  either  giving,  or  promising,  or  retaining  any  thing.  Thus,  he  who 
is  sued  as  surety  for  another  may  be  discharged  of  this  suit,  although  there  be  nothing 
nthcT  given,  or  promised,  or  retained,  on  either  side. 

*  i^  9,  ^  1,  Z>.  cfe  trans.;  —  d.  I.  ^  3;  —  d.  I.  in  fine; — /.  5,  eod, 

*  L.I,  C.  de  tratii. ;  —L  15,  D.detui.et  rat,  distr. 
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transaction  will  be  without  efTcct,  both  with  reg;arcl  to  the  creditor, 
and  also  with  regard  to  the  true  heir.*  For  the  tnie  heir  conU 
not  be  bound  by  the  deed  of  another  person ;  and  the  creditor  w 
under  no  obligation  on  his  part  to  the  heir,  with  whom  he  did  not 
treat,  and  for  whom  he  might  perhaps  have  less  considenitioD 
than  for  the  person  whom  he  took  to  be  heir. 

VL 

1083.  A  Transaction  concerning  one  RiglU  is  of  no  Pr^n^etla 
another  Right  of  the  like  Nature,  which  accrues  q/lerwartU.  —  Ifbe 
who  had  transacted  concerning  a  right  which  he  had  in  bu  own 
person,  acquires  afterwards  a  like  right  which  belonged  to  anotbs, 
the  transaction  would  be  of  no  prejudice  to  this  second  rigbL 
Thus,  for  example,  if  one  come  to  full  age  has  transacted  with 
his  tutor  for  the  account  of  the  share  of  his  father's  estate  that  Ml 
to  him,  and  he  succeeds  aftem'ards  to  his  brother,  to  whom  tk 
same  tutor  was  likewise  accountable  for  his  share  of  his  fatbo^ 
estate,  this  transaction  will  not  hinder  the  same  questioiu  whick 
it  had  adjusted  as  to  one  portion  from  subsisting  with  regaid  to 
the  other ;  and  this  second  right  remains  whole  and  eatiic' 

Vil. 

1084.  A  Transaction  with  the  Stipulation  of  a  Penaity.  —  Vl* 
may  add  to  a  transaction  the  stipulation  of  a  penalty  against  ttc 
party  who  fails  to  perform  it*  And  in  this  case  the  non-perfow 
ance  of  what  has  been  agreed  on  gives  a  right  to  exact  tk* 
penalty,  according  as  the  agreement  baa  been  made,  and 
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IX. 

1066.  Tiransactions  have  the  Force  of  Judgments.  —  Transactions 
bave  a  force  equal  to  the  authority  of  things  adjudged,  because 
they  are  in  the  place  of  a  judgment,  which  is  so  much  the  stronger 
because  the  parties  have  consented  to  it ;  and  because  the  engage- 
ment which  delivers  the  parties  from  a  lawsuit  is  altogether 
E&vorable.^ 


SECTION    II. 

OP   THE   DISSOLUTION   OF   TRANSACTIONS,  AND    OF   NULLITIES    IN 

THEM. 

Art.  I. 

1087.  Fraud  in  a  Transaction  makes  it  NtdL  —  The  transactions 
in  which  one  of  the  parties  contracting  has  been  engaged  by  the 
fiand  of  the  other  have  no  effect.  Thus,  he  who  by  a  transaction 
idinqnishes  a  right  which  he  was  not  able  to  maintain,  for  want 
of  a  title  which  his  adversary  concealed,  would  be  restored  to  his 
right  if  the  truth  should  come  to  light.  And  it  would  be  the 
same  thing  with  an  heir  who  had  transacted  with  his  coheir,  who 
M  fraudulently  concealed  from  him  the  true  state  of  the  inheri- 
tance* 

II. 

1088.  Error  has  the  same  Effect.  —  If  he  who  had  acquired  a 

right  by  a  testament  which  he  knew  nothing  of,  derogates  from 

this  right  by  a  transaction  with  the  executor,  the  said  transaction 

will  be  without  effect,  when  the  testament  comes  to  appear ;  and 

that  even  although  the  executor  had  known  nothing  of  it.     Thus, 

for  example,  if  the  debtor  to  an  estate  transacts,  and  pays  a  debt 

which  had  been  remitted   by  the  testament;   if  a  legatee  or  a 

iiustee  transacts  about  a  right  which  was  regulated  by  a  codicil ; 

they  may  get  the  transaction  to  be  repealed.     For  the  testament, 

or  the  codicil,  was  a  title  common  to  the  parties,  and  it  ought  not 

to  lose  its  effect  by  a  transaction  which  was  only  a  consequence 

rf  the  ignorance  of  this  truth.** 

*  L.90,  C.de  tnuu. ;  —  /.  2,  C  eod. ;  —  I.  65,  S'^.D.de  cond.  ind. 

•  i.  19,  C  dc  trasii. ;  —  /.  9,  ^  2,  D.  eod. ;  —  v.  I  65,  §  1,  D.  de  cond,  ind, 
^  L.3^\  1,  D.  de  (rofu.;  — /.  12,  injine  eodr^  —  l  6,  eod. 
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1089.  If  the  TranxacHoR  derogeUet  from  a  Sight  of  wAtdk  Hi 
Title  is  unknown.  —  If  he  who  by  a  transaction  derogates  from  a 
right  fiillen  to  him  by  a  title  which  he  knew  nothing  of,  bat  wliick 
was  not  concealed  from  him  by  his  adverse  paity,  comes  tSta- 
wards  to  recover  the  said  title,  the  transactioD  may  either  sabdifc 
or  be  annulled,  according  to  the  circomstances.  Thus,  in  Ute  am 
of  the  foregoing  article  it  is  annulled.  Thns,  on  the  contTaiy,  if  it 
was  a  general  transaction  concerning  all  the  af&un  which  tlie 
parties  might  have  with  one  another,  the  writings  newly  diBCor- 
ered  relating  to  one  of  the  differences,  which  neither  of  the  paitkt 
knew  any  thing  of,  would  not  change  any  thing  in  the  tnuuactioii, 
the  intention  of  the  parties  having  been  to  compensate,  and  to  exf 
tdngoieh  all  sorts  of  pretensions.' 

IV. 

1090.  When  a  Transaction  is  founded  <m  Forged  Wri^Hga. — H 
a  transaction  has  been  grounded  on  forged  writings,  which  puHd 
for  true  ones,  and  the  forgery  be  diacovered  afterwards,  Iw  who 
complains  of  it  may  procure  the  transaction  to  be  annulled,  in  ■! 
that  has  been  regulated  on  that  foundation.  But  if  the  tIalni^ 
tion  contained  other  points,  which  had  no  dependence  on  tb 
forged  writings,  they  would  subsist  And  there  would  be  w 
other  changes  made,  except  such  as  should  be  occasioned  by  tht 
discovery  of  the  truth  which  had  remained  in  the  dark  becanseof 
the  forged  writings." 
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VL 

1092.  A  TVa9uacHon  made  to  color  an  Unlawful  Contract  —  The 
transactions  which  are  made  only  to  color  an  illegal  act,  and  to 
make  another  kind  of  contract  which  is  prohibited  by  some  law, 
to  pass  under  the  name  and  appearance  of  a  transaction,  are  null. 
Thus,  for  instance,  if  those  who  are  intrusted  with  the  administra- 
tion of  the  affidrs  of  a  town  treat  with  one  of  its  debtors,  who  by 
his  interest  with  them  obtains  a  discharge,  under  the  color  of  a 
feigned  transaction,  the  said  transaction  will  be  annulled.  And 
it  \70uld  be  the  same  thing  in  case  of  a  deed  of  gift  made,  under 
color  of  a  transaction,  in  favor  of  a  person  to  whom  one  could  not 
give  legally.^ 

VIL 

1093.  A  Transaction  concerning  a  Lawsmty  in  which  Judgment 
has  been  given,  although  the  Parties  know  nothing  of  it. —  If  after 
judgment  has  been  given  in  a  lawsuit,  without  the  knowledge  of 
the  parties,  they  agree  it  by  a  transaction,  the  transaction  will 
subsist,  if  there  lies  an  appeal  from  the  sentence.  For  since  the 
lawsuit  may  still  be  continued,  the  event  remains  uncertain.  But 
if  there  lies  no  appeal  from  the  sentence,  as  if  the  matter  has  been 
decided  by  a  final  judgment  from  which  there  lies  no  appeal,  the 
transaction  would  be  null.  For  there  was  no  longer  any  law- 
suit depending,  and  the  parties  transacted  only  because  they  pre- 
supposed that  the  matter  in  dispute  was  not  decided,  and  that 
neither  of  them  had  acquired  his  right  So  that  this  error,  together 
with  the  authority  of  things  adjudged,  makes  that  which  has  been 
judicially  determined  to  be  preferred  to  a  consent,  which  he  who 
has  desisted  from  his  right  would  not  have  given,  had  it  not  been 
that  he  believed  himself  to  be  in  a  danger  in  which  he  was  not.« 


qaandtatem,  qoam  solam  in  bonis  fuisse  dicebat,  his,  quibos  fideicommissum 
debebatnr,  restituit  Postea,  rcpertis  instramentis,  apparoit  quadraplo  amplios  in  hasre- 
ditate  fuisse :  qassitam  est,  an  in  rcliquum,  fideicommissi  nomine,  conveniri  possit  ?  re- 
fpoodh,  8ecandi!im  ea  qos  proponerentnr,  si  non  transactam  esset,  posse.  L.  78,  §  itlt.  D. 
ad  Trebell.  We  most  not  extend  this  law  so  far  as  to  take  it  in  a  sense  contrary  to  what 
has  been  said  in  the  first  article.  For  if  this  heir  or  executor  had  been  guilty  of  any 
fraud,  he  coold  not  take  any  advantage  of  the  transaction. 

By  the  ordinance  of  Charles  IX.  of  1560,  damage  alone,  without  fraud  or  force,  is  not 
sofficient  to  dissolve  transactions. 

'  i.  12,  C.  dc  trans. ;  —  v.  I.  5,  ^  5y  D.  de  donat.  int.  vir.  el  ux. 

i  L.  II,  D.de  transact. ;  — /.  7,  /).  eod. ;  —  /.  32,  C.  de  trans.;  — /.  23,  §  1,  /).  de  cond. 
md. :  —  d,S  in  fine. 

VOL.  I.  39 


THB   OIVU.    LAV. 


[past  I.  1 


TITLE  XIV. 


OF  C0UPB0HI8ES. 


1094.  2%e  Use  of  Compromises.  —  Although  there  be  jndgn 
appointed  for  deciding  all  differences,  and  one  of  the  contending 
parties  cannot  oblige  the  other  to  plead  befwe  any  other  judge; 
yet  it  is  natural  that  it  should  be  fiee  for  the  two  parties  to  agm 
to  make  choice  of  other  persons  to  be  their  judges.  And  thoK 
who,  being  desirous  to  make  up  their  differencea,  cannot  apec 
among  themselves  as  to  the  conditions  of  their  acconuncxlatioii, 
may  refer  the  matter  to  arbitrators,  who  are  so  called  because  the 
persons  who  choose  them  give  them  power  to  arbitrate,  and  to 
regulate  what  shall  seem  just  and  reasonable  to  them,  for  tociK 
natjng  the  differences  of  which  they  are  made  judges.* 

1095.  The  covenant  by  which  arbitrators  are  named  is  ciUtd 
a  compromise,  because  they  who  name  the  arbitrators  proaat 
reciprocally  to  one  another  to  execute  whatever  shall  be  atU- 
trated ;  and  the  judgment  pronounced  by  the  arbitrators  ia  calM 
an  award. 

1096.  Tke  Authority  of  Atcards.  —  The  authority  of  awardi  ii 
founded  on  the  will  of  those  who  have  named  the  arbitraton 
For  it  is  this  will  which  engages  those  that  make  the  reference  to 
execute  what  shall  be  arbitrated  by  the  persons  whom  they  bin 
chosen  to  be  their  judges.     But  because  the  effect  of  sentenea 


t  not  confbnnil  ihc  nrbilraton  named  b;  rampromUe,  of  wMrh  matiMJi 
made  in  ihii  title,  with  third  peraon*  to  whom  it  u  refeired  to  make  an  tadmatt  of  ■} 


ITT*   .lOT.  8Ba  I.]  COMPROHISBS.  469 

)roim4>anced  by  aibitrators  cannot  be  the  same  with  that  of  sen- 
ene^s  prononnced  by  judges,  who  have  authority  to  judge,  and  to 
,iit  't;heir  judgments  in  execution ;  and  because  also  the  parties 
/bo  choose  arbitrators  do  not  divest  themselves  of  the  right  of 
rettlzig  that  which  has  been  wrongfully  arbitrated  to  be  reformed ; 
jie  persons  therefore  who  make  the  reference  do  not  oblige  them- 
gdves  absolutely  to  execute  what  shall  be  awarded;  but  they 
only  engage  themselves  either  to  abide  by  the  award,  or  to  a 
certain  penalty  which  the  contravener  shall  be  bound  to  pay  to 
ihe  other. 

1097.  Thne  given  to  the  Arbitrators  to  pronounce  their  Award.  — 
It  is  usual,  and  even  necessary,  in  compromises,  to  fix  a  time 
within  which  the  arbitrators  shall  pronounce  their  award.  For,  on 
the  one  hand,  a  delay  is  necessary  for  instructing  the  arbitrators, 
and  putting  the  things  in  a  condition  of  being  determined ;  and,  on 
the  other  hand,  this  time  ought  to  be  limited,  because  it  would 
not  be  just  that  it  should  be  in  the  power  either  of  the  arbitrators 
or  parties  to  put  off  the  final  decision  for  ever.  So  that  the  power 
of  arbitrators  determines  at  the  time  limited  by  the  compromise. 


SECTION    I. 

of  the  nature  of  compromises,  and  of  their  effect. 

Art.  L 

1098.  Definition  of  a  Compromise.  —  A  compromise  is  a  cove- 
nant by  which  persons  who  have  a  lawsuit,  or  difference  with  one 
another,  name  arbitrators  to  decide  the  matter ;  and  oblige  them- 
selves reciprocally,  either  to  perform  what  shall  be  arbitrated,  or  to 
undergo  a  certain  penalty  of  a  sum  of  money,  which  the  person 
who  shall  contravene  the  award  shall  be  bound  to  pay  to  the 
other,  who  is  willing  to  stand  to  it* 

IT. 

1099.  The  Manner  of  proceeding'  in  Compromise.  —  The  parties 
who  have  put  their  differences  in  compromise  declare  their  pre- 
tensions, and  prove  them,  as  the  method  is  in  a  court  of  justice, 
by  producing  writings  and  evidences,  observing  in  this  the  order 

•  L.  44,  D.  de  reoepL ;  —  /.  2,  eod. 
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^ich  they  agrae  on  by  mtttoal  conseDt,  or  wbich  is  ng 
the  arbitrators." 

IIL 

1100.  TTie  Gompromue  obliges  mlg  to  tMe  PemO^. — 1 
of  the  compromise  is  to  oblige  him  who  shall  nfme  t€ 
the  award  to  pay  the  penalty.* 

IV. 

1101.  A  Compromise  is  either  General  or  Partietilar.  — 
compromise  either  in  geoeral  all  difTerences,  or  only  Bomi 
in  particular.  And  the  power  of  the  arbitiaton  is  limite 
is  explained  in  the  compromise.' 


1103.  The  Qm^tromite  ends  when  the  Time  Kmitedfor 
—  The  compromise,  and  the  power  which  it  gives  to  a 
ends  when  the  time  which  it  prescribed  is  expired,  altl 
award  lias  not  been  pronounced.* 

VL 
1103.  ^the  Compromise  is  at  an  End  by  the  Death  of 
Parties.  —  The  compromise  expires  likewise  by  the  des 
of  the  parties,  and  does  not  oblige  the  survivor  to  th< 
executors  of  the  other,  nor  those  heirs  or  executors  U 
vivor;  unless  it  has  been  otherwise  settled  by  the  com)») 


t^ 
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{otgawjj  and  others  of  the  like  nature.'    For,  on  the  one  side,  the 

pablic  interest  is  concerned  in  these  sorts  of  causes,  which  makes 

the   lidng's  advocate,  or  attorney-general,  a  party  in  them,  whose 

{onotion  is  to  sue  for  vengeance  of  a  public  crime,  without  regard 

to  'what  passes  between  the  parties :  and,  on  the  other  side,  the 

party  accused  can  neither  defend  his  honor,  nor  his  innocence, 

"yrtach  is  attacked  in  public,  but  in  public,  and  before  the  judges 

who  exercise  the  ministry  of  justice :  and  it  would  be  contrary  to 

good  manners,  and,  moreover,  useless  for  him  to  submit  volun- 

tsxily  to  justify  his  innocency  before  arbitrators,  who,  having  no 

flhaie  in  the  administration  of  justice,  could  neither  justify  nor 

condemn  him. 

VIIL 

1105.  Nor  a  Cause  in  which  the  State  or  Eonor  of  a  Person  is  con" 
urned.  —  Neither  can  we  compromise  causes  which  relate  to  the 
state  of  persons.'^  As  if  the  question  were  to  know  whether  one 
is  legitimate  or  a  bastard,  whether  one  is  a  professed  monk  or 
not,  whether  a  gentleman  or  a  plebeian.  Nor  can  such  causes  be 
pot  to  arbitration,  the  consequence  whereof  may  interest  our 
bonor  or  dignity  in  such  a  sort,  that  good  manners  do  not  allow 
OS  to  compromise  their  event,  nor  to  choose  judges  for  deciding 
them. 


SECTION    II. 

or  THE   POWER  AND   ENGAGEMENT   OF   ARBITRATORS;   AND  WHO  MAY 

BE    AN    ARBITRATOR,   AND    WHO    NOT. 

Art.  I. 

1106.  The  Arbitrators  aught  to  give  their  Award  within  the  Time 
limUed  by  the  Compromise.  —  The  arbitrators  ought  to  give  their 
award  within  the  time  limited  by  the  compromise,  and  it  would 
be  null  if  it  were  given  after  the  said  time  is  expired.  For 
their  power  is  then  at  an  end,  and  they  are  no  longer  arbi- 
trators.* 

f  L.  32,  4  6,  Z>.  (26  recept.    See  the  following  article. 

••  L.  32,  4  7,  Z).  dg  recept. ;  —  /.  ult.  C.  ubi  caua,  ttai,  agi  debet. 

•  L.  I,  C.  de  reeejpl. 
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1107.  Power  to  the  Arbitrators  to  prorogue  ike  Tim 
parties  may  give  power  to  the  aibitrators  to  proLong  i 
and  in  this  case  their  power  lasts  during  the  time  of 


IIL 

1108.  Delay  for  instrvctinff  the  Quae.  —  If  the  om 
regulates  a  certain  time  for  instructing  the  cause  which 
trators  are  to  decide,  they  cannot  give  their  award  till 
time  is  expired." 

IV. 

1109.  ArbUratort  cannot  change  rtetr  Award.  —  The  a 
having  once  given  their  award,  they  cannot  retract  it,  no 
any  thing  in  it  For  the  compromise  was  only  to  g 
power  to  give  an  award,  and  when  that  is  done  their  po 
an  end.  But  their  power  is  not  at  an  end  by  an  inte 
sentence,  or  an  incident  in  the  cause,  and  they  may  give 
interiocntory  sentences  on  such   incidents  as  often  as 


1110.  Arbitrators  catmol  Judge,  unless  they  are  aU  tagei 
there  are  several  arbitrators  named  by  the  compromise^  I 
not  give  their  award  onless  they  all  see  the  process,  i 
judgment  of  it  together.    And  altboogh  the  greater  part  h 
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most  observe  the  conditions  which  are  there  prescribed;  and  if 
they  judge  otherwise,  their  award  is  null.^ 

VIL 

1112.  Who  ftioiy  be  Arbitrator s^  and  who  not — All  persons  may 
be  arbitrators,  except  such  as  are  under  some  incapacity  or  in- 
firmity which  renders  them  unfit  for  that  function.' 

VIIL 

1113.  Women  cannot  be  Arbitrators.  —  Women,  who  because  of 
their  sex  cannot  be  judges,  are  likewise  incapable  of  being  named 
arbitrators  by  a  compromise,**  although  they  may  exercise  the 
function  of  skilful  persons,  as  to  things  within  their  knowledge,  in 
any  art  or  profession  in  which  they  are  skilled.  For  this  function 
IB  not  of  the  same  quality  with  that  of  a  judge. 


TITLE   XV. 

OF  PROXIES,  MANDATES,  AND  COMMISSIONS. 

1114.  The  Origin  and  Use  of  ProxieSj  MandateSy  and  Commis^ 
siotts,  —  Absence,  indisposition,  and  many  other  impediments,  do 
often  hinder  persons  from  looking  after  their  own  affairs,  and  in 
these  cases  he  who  cannot  act  himself  chooses  a  person  whom  he 
empowers  to  do  what  he  would  do  himself  if  he  were  present. 

1115.  Thus,  those  who  have  any  affair  to  be  transacted,  and 
cannot  be  present  themselves,  such  as  a  sale,  a  partnership,  a  trans- 
action, or  other  affairs  of  all  kinds,  give  a  power  to  other  persons 
to  treat  for  them.  And  he  to  whom  this  power  is  given  is  called 
a  proxy,  or  attorney y  he  being  constituted  to  take  care  of  the  in- 
terest, and  to  procure  the  advantage  of  the  person  who  has  em- 
ployed him. 

1116.  Thus,  they  whose  dignity  or  great  employments  hinder 
them  from  looking  after  their  domestic  concerns  choose  persons  to 
whom  they  give  power  to  take  care  of  them ;  and  those  persons 
are  called  either  comptrollers,  stewards,  or  by  other  names,  accord- 

^  L.  32,  S  \\I>,dt  recept.  %  L.%S  I,  D.de  recept.  ■»  L.  ult.  C.  de  reeepi. 
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ing  to  the  quality  of  the  persons  who  employ  tbem,  and  the  a&in 
committed  to  their  charge. 

1117.  Thus,  they  who  have  offices  or  employments,  of  whidi 
the  functions  may  be  performed  by  others  than  themaelves,  endi 
as  receivers,  farmers  of  the  king's  tevenue,  and  many  others,  em- 
ploy in  the  execution  of  these  offices  deputies  and  clerks. 

1118.  Thus,  they  who  deal  in  any  commerce  by  land  or  set, 
whether  by  themselves  or  in  partnership  with  others,  have  lik^ 
wise  their  factors  and  agents  to  manage  the  particalar  concenu  of 
their  business,  which  they  themselves  have  not  leisuze  to  look 
after. 

1119.  What  is  common  to  Proxies  and  Commissiotu. —  All  tbex 
ways  of  deputing  other  persons  in  the  place  of  the  masters  have 
this  in  common  to  them ;  that  those  who  commit  to  others  the 
care  of  their  ai&irs,  and  those  who  charge  themselves  with  them, 
enter  into  covenant  with  one  another,  by  which  the  master,  on  hii 
part,  regulates  the  power  which  be  gives  to  him  whom  he  const^ 
tutes  his  proxy,  or  whom  he  appoints  his  agent,  for  his  particnhi 
af&irs,  or  for  the  business  of  his  office ;  and  he  who  charges  him- 
self with  the  business  accepts,  on  his  part,  of  the  power  and  charge 
intrusted  to  him ;  and  both  the  one  and  the  other  enter  into  tlie 
engagements  which  follow  from  the  said  covenant. 

1130.  Tie  Sttigect-Matter  o/this  7U^.  —  It  is  this  kind  of  cora* 
nant  and  these  engagements  that  shall  be  the  anhject-mattcr  of 
this  title.  And  seeing  the  roles  concerning  proxies,  or  lettMS  nf 
attorney,  are  almost  all  of  them  common  to  commissions,  and  ta 
other  the  like  ways  of  deputing  one  person  in  the  room  of  another, 
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1122.  It  is  to  be  remarked  as  to  the  word  mandate^  that  it  had 
also  in  the  Roman  law  other  meanings,  to  signify  other  sorts  of 
oorenants,  which  have  relation  to  these  mentioned  in  this  title. 
Thus,  they  gave  the  name  of  mandate  to  the  transaction  between 
a  debtor  and  the  person  who  becomes  his  surety;  because  the 
debtor  was  considered  as  requiring  or  praying  his  surety  to  engage 
for  him.  Thus,  they  expressed  by  the  same  name  the  agreement 
between  a  person  who  transferred  a  debt  and  him  who  accepted 
it;  considering  the  transferrer  as  giving  order  to  his  debtor  to  pay 
the  debt  to  another,  and  the  person  accepting  the  transfer  as  being 
▼ested  with  the  right  of  the  transferrer  to  receive  that  which  is 
transfenred  to  him. 

1123.  But  seeing  this  matter  of  transfers  does  not  properly  belong 
to  this  place,  and  that  it  has  been  treated  of  in  the  contract  of  sale, 
of  \7hich  the  assignments  of  rights  is  a  kind,  and  that  the  matter 
of  sureties  is  also  of  another  nature,  and  belongs  to  another  place ; 
we  shall  not  take  in  these  matters  under  this  title. 

1124%  We  shall  not  say  any  thing  here  of  proctors,  or  attorneys 
at  law,  for  managing  lawsuits,  they  being  officers  who  have  their 
fonctions  regulated,  the  greatest  part  whereof  do  not  depend  on 
the  will  of  the  persons  who  constitute  them,  but  on  the  rules  and 
practices  of  the  respective  courts  of  justice,  which  is  a  matter  that 
does  not  come  within  the  design  of  this  treatise.  And  as  to  their 
functions,  in  which  they  ought  to  follow  the  directions  of  their  cli- 
ents, we  may  apply  to  them  the  rules  which  shall  be  explained  in 
this  title. 


SECTION    I. 
op  the  nature  op  proxies,  mandates,  and  commissions. 

Art.  L 

1125.  Definition  of  a  Procuration^  or  Letter  of  Attorney.  — A 
procuration,  or  letter  of  attorney,  is  an  instrument,  by  which  he 
who  is  not  at  leisure  to  look  after  his  own  concerns  gives  power 
to  another  to  do  it  for  him,  as  if  he  himself  were  present.  Whether 
it  be  that  he  is  barely  to  manage  and  take  care  of  some  estate,  or 
some  af&ir,  or  that  he  is  to  treat  in  his  name  with  others.* 

•  L.\yS%D.de  procur. ;  —  /.  35,  4  8,  eod. ;  —  /.  43,  eod. 
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IL 

1126.  Definition  of  a  Proxy. —  A  proxy  ia  the  penon  Trtio  doea 
the  business  of  another,  having  a  power  from  him.^ 

IIL 

1127.  How  the  Covenant  it  formed  between  the  Person  who^ 
points  a  Proxy  and  the  Proxy. —  The  covenant  which  makes  the 
engagements  between  the  proxy  and  the  person  who  constitnte) 
him  is  formed  when  the  procuration,  or  letter  of  attorney,  ii 
accepted.  And  if  tbe  parties  are  not  present,  the  covenant  ■ 
accompUshed  whenever  the  proxy  charges  tiimself  with  the  cmla 
that  is  contained  in  the  procuration,  or  letter  of  attorney,  or  ci» 
catee  it  For  then  his  consent  is  joined  to  that  of  the  {mbh 
who  has  constituted  him.' 

IV. 

1128.  If  the  Proxy  is  present.  —  If  the  proxy  is  present,  ud 
accepts  of  the  procuration,  or  letter  of  attorney,  cha]^uig  hinudf 
with  the  execution  of  what  is  contained  in  it,  the  cxxrenant  ii 
formed  at  the  same  timc.^ 

V. 

1129.  The  Manner  of  giving  the  Power.  —  One  nuy  gin  k 

power  to  treat,  aet,  or  to  do  any  other  thing,  not  only  by  a  procoi' 
tion,  or  letter  of  attorney,  in  due  form,  but  also  by  a  bare  missive  lel> 
ter,  or  note  in  writing,  or  by  a  third  person  who  carries  the  otder,« 
by  other  ways  which  explain  the  commission  or  power  thst  b 
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VIL 

1131.  Procuration  General  or  Special, —  One  may  constitute  a 
proxy,  either  for  all  affairs  in  general,  or  for  some  only,  or  for  one 
particular  affair.  And  the  proxy  has  his  power  regulated  accord- 
ing to  the  extent  and  bounds  set  to  it  in  the  procuration,  or  letter 
of  attorney.' 

VIIL 

1132.  Power  Indefinite j  RegtUated^  and  Limited — The  procura,- 
tion  may  contain  either  an  indefinite  power  to  the  proxy  to  do 
whatever  he  thinks  proper,  or  only  a  power  limited  to  what  shall 
be  expressly  mentioned  in  the  procuration.*'  And  the  engagements 
of  the  master,  and  of  the  proxy,  are  different,  according  to  this 
diffidence  of  the  procurations,  and  according  to  the  rules  which 
shall  be  explained  in  the  second  and  third  sections. 

IX. 

1133.  3%6  Function  of  a  Proxy  is  Ghratuitous,  —  Proxies  doing 
commonly  an  act  of  kindness,  and  performing  the  office  of  a  friend, 
their  fonction  is  gratuitous :  and  if  it  were  agreed  to  give  any 
salary,  it  would  be  a  kind  of  letting  and  hiring,  where  the  person 
who  should  act  for  another  would  give  for  a  certain  price  the  use 
of  his  industry  and  labor.'  But  the  reward  that  is  given  without 
agreement,  and  as  an  honorable  acknowledgment  of  a  good  deed, 
is  of  another  kind,  and  does  not  change  the  nature  of  the  procura- 
tion.' 

X. 

1134.  A  Proxy  for  an  Affair  in  which  he  himself  is  interested, 

—  A  proxy  may  be  constituted,  not  only  for  the  bare  interest  of 

the  person   who  constitutes   him,    but  sometimes   also   for  the 

interest  of  the  proxy  himself,  where  both  the  one  and  the  other 

are  interested  in  the  same  thing."*     Thus,  in  a  contract  of  sale, 

the  seller  may  constitute  the  buyer  his  proxy,  to  recover  out  of  the 

hands  of  a  third  person  the  titles  of  his  right  to  the  estate  that  is 

sold:  and   the   purchaser  may  appoint  the  seller  his  proxy,  to 

receive  from  a  depositary,  or  from  a  debtor  of  the  purchaser,  the 

^  Z.  1,  4  1,  D.  de  procur. ;  —  d.  \  in  Jim.  ^  L.  12,  C.  mand. ;— /.  46,  D.  mand. 

'  Z..  1,  ^  ti/t  Z>.  mand.;  —  §  ii&.  Inst.  eod.  ^  L.  6,  eod. 

■  Zr.  2,  4  4,  Z).  numd.;  —  ^  2,  Imt.  eod.;  — I.  34,  D.  de  procur.;  — I.  42,  §  2,  eod.;  — 
I  55,  eod. 
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money  which  he  destiiies  for  the  payment  of  the  price  of  Uk 
Bale. 

XL 

1135.  A  Proatration  for  the  Affair  of  a  Third  JVtmm.  —  Om 
may  by  a  procuration,  a  mandate,  or  commiBBion,  chugs  ok 
with  the  affair  of  a  third  person,  whether  he  who  gives  the  ode 
or  he  who  accepts  it  have  interest  in  the  affair  or  not."  And  Hie 
said  order  puts  the  person  who  gives  it  nndet  a  twofold 
ment;  for  it  obliges  him  to  answer  to  the  third  penon  for 
shall  have  been  ill  transacted  by  the  person  whom  he  eniplo;>ia 
hia  concerns;"  and  it  hiys  him  likewise  under  an  obligation  to 
the  person  whom  he  has  employed  in  the  concerns  of  that  diM 
person,  to  be  accountable  to  him  for  all  the  consequences  of  Ibi 
engagement  into  which  he  makes  him  enter ;  such  as  that  of  5* 
ting  what  he  shall  have  transacted  well  to  be  ratifietl  by  the  pwij 
concerned,  and  of  procuring  him  reimbursement  of  all  the  mM» 
able  charges  he  shall  have  been  at.^ 

XIL 

1136.  77ie  Eject  of  a  Procuration  to  manage  ihe  Affmn  tf* 
niird  Person.  —  Although  nobody  can  properly  contract  foi  i» 
other,''  yet  if  he  who  has  undertaken  to  be  the  Iriend  of  an  »h»«* 
person,  to  manage  an  affair,  to  cultivate  an  estate,  or  to  do  Uf 
other  thing  for  the  said  absent  person,  fails,  without  jast  caiix.> 
execute  what  he  has  promised,  he  shall  bo  liable  for  the  conifr 
quencea  of  his  non-performance  of  the  said  engagement,  acro^ 
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XIIL 

1137,  Of  Advice  and  Becommetklaiion.'^We  must  distinguish 
between  procurations,  mandates,  and  commissions,  wherein  one 
gives  an  express  charge,  with  design  to  form  a  covenant  that 
obliges,  and  the  ways  of  engaging  by  an  advice,  by  a  recommen- 
dation, or  by  other  ways  which  imply  no  design  of  forming  a  cov- 
enant, but  which  have  regard  only  to  the  interest  of  the  person 
to  whom  the  advice  is  given,  or  of  him  who  is  recommended, 
and  which  leave  the  person  at  free  liberty  to  do,  or  not  to  do,  what 
is  advised  or  recommended.  For  in  these  cases  there  is  no  en- 
gagement formed,  and  he  who  follows  an  advice,  or  who  grants 
any  thing  upon  a  recommendation,  does  not  expect  that  the  adviser 
or  recoomiender  should  answer  for  the  events.'  But  if  the  person 
who  gave  the  advice,  or  who  recommended,  was  guilty  of  any 
firaod;  or  if  he  engages  one  in  some  loss  that  may  be  imputed  to 
him,  as  if  he  should  persuade  one  to  lend  money  to  an  unknown 
person,  to  whom  one  lends  barely  on  the  assurance  which  he  gives 
that  the  money  shall  be  faithfully  repaid,  he  shall  be  bound  to 
make  it  good.* 


SECTION    IL 

of  the  enqagements  of  the  person  who  employs  another  as 
his  proxy,  factor,  or  agent,  in  any  business. 

Art.  L 

1138.  How  the  Engagement  is  formed  between  the  Proxy  and 
him  who  appoints  him.  —  He  who  has  given  a  procuration,  com- 
mission, or  other  order,  to  an  absent  person,  begins  to  be  engaged 
to  him  from  the  moment  that  he  to  whom  the  order  is  given  has 
begun  to  execute  it ;  and  his  first  engagement  i^  to  approve  and 
ratify  what  has  been  done  pursuant  to  the  power  which  he  has 
given.* 

IL 

1139.  Expenses  laid  out  by  the  Proxy  or  Agent.  —  If  the  proxy, 
or  other  agent,  has  been  at  any  expense  in  executing  the  order 

*  L.2^S  «^-  !>'  ^^^- ;  — 4  6,  Inst.  eod.;  —  l.  12,  ^\%D.  eod. 

*  L.  47,  D.  de  reg.jur.;  —  /.  6,  ^  5,  D.  mand. ; — v.  I.  10,  §  7,  eod.; — /.  1,  D.  quodjtutu. 

*  L.3,S  1,  />.  mand.    See  the  first  article  of  the  fourth  section. 

VOL.  I.  40 
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with  which  he  was  charged,  as  if  he  has  made  a  journey,  or 
advanced  a  sam  of  money,  he  who  has  employed  him  shall  be 
bound  to  reimburse  him  of  the  reasonable  chaises  which  be  hai 
laid  out  in  executing  the  order ;  even  although  the  a&ir  bad  not 
the  desired  success,  unless  it  miscarried  through  his  fanlt.^  Bnt 
he  will  not  recover  the  useless  or  superfluous  ezpeuBes  wbidi  be 
has  laid  out  without  order." 

IIL 

1140.  If  the  Proxy  has  disbursed  more  than  the  Ovmer  wamU 
have  done.  —  Although  the  expenses  laid  out  by  the  proxy  sbonU 
exceed  what  the  owner  of  the  thing  would  have  bestowed  on  it,  if 
he  had  looked  after  it  himself,  yet  the  owner  will  be  bonnd  newr* 
theless  to  refund  all  that  has  been  disbursed  reasonably  nnd  boo- 
eetly,  although  with  leas  precaution  and  less  hosbandiy  thu  he 
himself  would  have  used.* 

IV. 

1141.  The  Inleresi  of  Mmeys  advanced  by  the  Proxg.  —  Bb 
whose  procuration,  or  other  order,  hath  obliged  the  person  chaipd 
with  it  to  advance  money,  whether  it  be  that  the  proxy,  or  otki 
person  employed,  have  borrowed  the  money,  or  advance!  it  of  Ui 
own,  shall  refund,  not  only  the  money  laid  out,  but  also  tbe  inti^ 
est  of  it,  according  to  the  circumstances,  whether  it  be  bteAiw  rf  I 
the  interest  wliich  he  who  hath  made  the  advance  hath  paid  fir  ] 
the  money  himself,  if  he  borrowed  it;  or  to  indemnify  him  a 
the  loss  which  the  said  advance  may  " 
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there  be  no  express  mention  made  in  the  contract  of  every  one  of 
them  being  bomid  for  the  whole.  For  he  who  hath  executed  the 
order  hath  done  it  on  the  engagement  of  every  one  of  them  who 
gave  it ;  and  he  may  say  that  he  would  not  have  done  it  without 
this  security  of  having  every  one  of  them  bound  for  all  the  conse- 
quences of  the  order  which  had  been  given/ 

VL 

1143.  Of  the  Losses  sustained  by  the  Proxy  on  Account  of  the 
Affair  which  he  takes  in  Hand, — If  a  proxy  or  agent  suffers  any 
loss  or  damage  on  account  of  the  affair  which  he  has  taken  in 
hand,  we  must  judge  by  the  circumstances  whether  the  loss  ought 
to  fall  on  the  proxy,  or  on  the  person  whose  affair  he  manages. 
Which  will  depend  on  the  quality  of  the  order  which  was  to  be 
executed, — the  danger,  if  there  was  any,  —  the  nature  of  the  event 
which  has  occasioned  the  loss, — the  connection  between  the  event 
and  the  order  that  was  executed,  —  the  relation  which  the  thing 
lost,  or  the  damage  sustained,  had  to  the  affair  which  was  the  oc- 
casion of  it,  —  the  quality  of  the  persons,  —  that  of  the  loss,  —  the 
nature  and  value  of  the  things  lost,  —  the  causes  of  the  engage- 
ment between  the  person  who  gave  the  order  and  him  who  exe- 
cuted it,  —  and  on  the  other  circumstances  which  may  charge  the 
one  or  the  other  with  the  loss,  or  discharge  them  of  it.  As  to 
which  we  must  cast  into  the  balance  the  consideration  of  equity, 
and  the  sentiments  of  humanity  which  one  ought  to  have,  whose 
interest  has  been  the  cause  or  occasion  of  loss  to  another.^ 


^  L.  59,  \  3,  D.  mand. 

f  See  the  twelfth  and  thirteenth  articles  of  the  fourth  section  of  Partnership,  and  the  re- 
mark on  the  twelfth  article.  L.  26,  ^  6,  D.  mand. ;  —  rf.  /.  26,  §  7 ;  — /.  61,  §  5,  Z>.  defurtis. 
We  hare  not  set  down  in  this  article  any  particular  examples,  that  we  might  not  perplex 
the  mle.  Bat  we  shall  here  subjoin  some  instances  which  may  be  of  use  for  making  the 
application  of  the  rule. 

If  he  who  charges  himself  with  the  affairs  of  another  person  takes  such  care  of  them 
as  to  neglect  his  own  concerns,  the  losses  which  he  may  suffer  on  this  account  will  lie  at 
his  own  door,  for  he  ought  to  have  taken  proper  measures  for  his  own  affairs  at  the  time 
when  he  undertook  the  management  of  the  affairs  of  others.  See  the  thirteenth  article  of 
die  fourth  section  of  Partnership. 

If  a  person  undertaking  to  go  for  another  to  a  place  where  his  own  business  obliges 
him  to  take  some  money  along  with  him,  and  he  embracing  the  occasion,  and  carrying 
the  money,  was  robbed  of  it,  the  person  who  had  engaged  him  to  make  the  journey  will 
not  be  liable  for  the  said  loss,  which  does  not  concern  him  in  any  manner  whatsoever. 

If  any  one  being  obliged  to  make  a  journey  or  voyage,  which  robbers,  a  hazardous 
passage  by  sea,  or  other  dangers,  render  perilous,  engages  anotlier  person  to  perform  the 
joamey  or  Toyage,  who  is  willing  to  expose  himself  to  the  danger,  whether  it  be 
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S    ENGAGEUENT8   OF    A    PROXY    AND    OTUBB    AOBNTS ;  AMD  OP 
TBBIR   POWBB. 


Art.  L 

1144.  Liberty  of  accepting  the  Order,  NecessUff  of  exeaOing  iL 
—  As  a  proxy  and  other  agents  are  at  liberty  not  to  accept  the 
order  and  power  whieh  is  given  them,  so  they  are  bound,  if  th^ 
do  accept  it,  to  execute  it ;  and  if  they  fail  to  do  it,  they  vill  be 
liable  for  the  damages  which  they  shall  have  occasioned  by  their 
not  acting;  unless  they  have  a  lawful  excase  to  plead,  sacb  m 
sickness,  or  some  other  just  cause  of  hindrance.* 

IL 

1145.  The  Order  is  to  be  executed  m  Us  FiUl  Extent —  Tk 
procuration,  or  other  order,  ought  to  be  executed  fully,  accordiif 
to  the  extent  or  bounds  of  the  power  given.^ 


1146.  £h:ient  and  Limits  of  the  Power. —  If  the  order  or  povtc 
given  marks  precisely  what  Is  to  be  done,  he  wbo  accepts  andci- 
ecutes  it  ought  to  keep  close  to  what  is  prescribed  in  it     And  i 

thrmiBli  neceautj,  bccaiua  of  the  nxwDpensa  promlaed  liim  lor  hi*  paini,  or  o«t  of  fM 
gcncToaity,  and  ha  u  robbed,  or  \mu  his  bnggige  bj  Rhipwreck,  or  ii  ifrandid,  Alt* 
Bon  who  exposed  him  to  this  doDger  that  he  might  fi««  himieir  from  it,  will  b*  Im 
no  share  in  the  losi,  Kud  Bholl  he  not  be  bonnd  to  bear  either  the  whole  Ion,  at  a  pa  rf 
it,  according  to  the  circBmitonccs  1 

ir  one  friend,  lendinf;  to  another  friend  monejr  which  is  to  be  tmupoittd  to  dw  e^f 
in  order  to  pa;  olT  a  debt,  undertiike*  likcwiM  to  cairy  it  to  the  conntij,  aod  ■■  ha  ii  p 


LT.  BSa  in.]    PROXIB^i  MANDATBS)  AND  COMMISSIONS.  47% 

der  or  power  be  indefinite,  he  may  set  such  bounds  to  it,  or 
t  such  extent,  as  may  reasonably  be  presumed  to  be  agree- 
to  the  intention  of  the  person  who  gives  it ;  whether  it  be 
regard  to  the  thing  itself  that  is  to  be  done,  or  the  way  of 
it* 

IV. 

r7.  Hie  Care  that  ProocUs  and  other  Agents  aire  obliged  to.^^ 
es  and  other  factors  or  agents  are  obliged,  both  in  honor 
nty,  to  take  care  of  the  affairs  which  they  have  undertaken 
k  after,  and  to  manage  them,  not  only  with  integrity,  but  also 
diligence  and  exactness.  And  although  they  be  negligent  in 
own  afEEurs  with  impunity,  yet  they  ought  to  have  in  the  con- 
of  others  which  they  undertake  to  manage  more  circum- 
ioD  than  in  their  own;  and  they  are  accountable  for  the 
ge  which  their  negligence  may  have  occasioned ;  but  not  for 
ents.* 

V. 

iS.  Bowndi  of  this  Care.  —  It  cannot  be  imputed  as  a  fault  to 
ij  at  other  agent,  if,  in  the  discussion  of  an  affair  committed 
Q,  such  as  the  transactmg  or  prosecuting  a  lawsuit,  he  does 
iaich  into  the  nicest  subtilties  for  the  interest  of  the  person 
las  employed  him.  But  it  sufiiceth  if  he  gives  a  reasonable 
iation,  and  his  conduct  be  such  as  good  sense  and  honesty 
•equire.* 

VL 

19.  One  may  better  the  Condition  of  the  Person  who  employs 
ut  cannot  make  it  worse,  —  The  proxy,  or  other  agent,  may 
the  condition  of  the  person  who  employs  him,  but  cannot 
it  worse.  Thus,  he  may  buy  a  thing  at  a  lower  price  than 
le  was  empowered  to  give,  but  he  cannot  buy  it  dearer.' 

,  D.  mand, ; — I.  12,  C.  eod. ; — I,  46,  D.  eod.  See  the  fourth  article  of  the  second 
f  QfvauuttM. 

3,  Z).  de  reg.jwr. ; — /.  13,  C.  mand.;  —  l.  11,  C.  eod.;^l.  8,  §  10,  D.eod.; — /.  29, 
'.  9,  C  eod.;  — I  21,  C  eod. 

0,  D.  mand. ;  —  /.  29,  ^  4,  eod.  Although  this  last  text  relates  to  a  surety,  yet 
B  applied  to  a  proxy.  And  likewise  this  law  is  placed  in  the  title  MarukUi, 
the  forety  is  as  it  were  a  proxy,  as  has  been  remarked  in  the  preamble  to  this 
te  the  ninth  article  of  the  third  section  of  SuretieM. 

D.mand.'f—d,  I.  §  2;  —  ^  8,  Inst,  eod.;  —  /.  49,  D.  de  procur.;  —  /.  5,  Z>.  mand.; 
^  %eod. 

40* 


474  THB   CIVIL   LAW.  [PASTLIOOIl 

VIL 

1150.  ^  the  Proxy  bngi  at  a  dearer  I^iee  Hum  he  tnu  nqRW- 
ered  to  give.  —  If  he  who  had  power  to  bay  at  a  certain  price  bnji 
the  thing  dearer,  and  the  person  who  had  employed  him  reAuBi  b 
ratify  the  bargain,  the  proxy  or  factor  will  be  at  liberty  to  oonfiM 
himself  to  the  recovery  of  the  price  which  he  -was  empowered  tc 
give ;  and  in  this  case  the  ratification  cannot  be  refiised  him/if 
th^e  are  no  other  circumstances. 

VIIL 

1151.  Proxies  and  other  Agents  are  bound  to  give  an  Aceami— 
Proxies  and  other  persons  employed  in  the  management  and  i^ 
ministration  of  any  business  are  bound  to  give  an  accoontcf  tki 
management,  and  to  make  restitution  honestly  of  what  they  fape 
retieived,  such  as  the  fruits,  if  there  were  any,  and  other  profits,  ud 
every  other  thing  that  may  have  accrued  Irom  the  affair  which  ttj 
managed;  and  they  also  recover  their  expenses.  And  if  it  hi 
been  agreed  to  give  a  salary,  or  if  any  be  dne,  as  if  it  is  a  bcUr 
or  steward,  the  salary  must  be  paid  them.  And  in  this  case  ikej 
will  not  recover  the  expenses  which  they  are  obliged  to  lay  out  if 
their  own  salaries.^ 

IX. 

115S.  Advocates  and  Proctors  cannot  st^ndate  a  Share  ef  «M 

shall  be  recovered  in  a  LawsuU,  nor  purchase  Litigious  .B^pUf 

Although  a  proxy  or  agent  may  receive  a  salary,  yet  be  wfap  i 

employed  as  a  proctor  or  attorney  at  law  in  a  lawsuit  euMi 
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X 
L  The  Power  of  him  who  has  a  Oenerai  Procuration.  —  He 
as  a  general  procuration  for  the  administration  of  all  the 
and  all  the  concerns  of  another  person  may  call  in  the 
refer  a  matter  in  dispute  to  the  oath  of  the  party,  receive  the 
md  pay  off  what  is  owing."  And  in  general  all  proxies 
3  whatever  is  comprehended  within  the  letter  of  the  procu- 
or  intention  of  the  persons  who  have  employed  them,  and 
rer  naturally  follows  from  the  power  that  is  given  them,  or 
ssary  for  executing  if  Thus,  the  power  of  receiving  what 
implies  that  of  giving  a  discharge;  thus,  the  power  of 
ding  a  debt  implies  that  of  distraining  the  goods  of  the 


XL 

r.  A  Special  Power  is  requisite  for  transacting'  or  alienaiing'. 
eneral  procuration  is  not  sufficient  to  empower  one  to  de- 
in  another's  name  the  rescission  of  a  contract  or  restitution  of 
to  their  former  state  and  condition ;  for  to  do  this  a  change 
is  necessary,  which  ought  to  be  expressed.  Neither  is  such 
oral  power  sufficient  for  transacting  or  alienating,  but  a 
power  is  requisite  for  that  purpose.  For  to  transact  and  to 
e  is  commonly  to  diminish  the  goods.  And  it  is  only  the 
of  them  who  can  dispose  of  them  in  this  manner.  But  a 
or  agent  who  has  only  a  general  power  may  sell  the  fruits, 
her  things  which  may  easily  be  spoiled,  and  which  a  good 
id  ought  not  to  keep.® 

XII. 

i.  Non-performance  of  the  Procuration^  Thing's  remaining  still 
'  former  State.  —  If  the  proxy  or  other  agent  hath  failed  to 
5  the  order  which  he  had  receive*d,  the  things  being  in  such 
ition  that  there  arises  no  prejudice  from  thence  to  the  per- 
bo  employed  him,  the  bare  non-performance  of  the  order 
s  him  to  nothing.P 


8,  D.deprocur.;  —  /.  17,  §  uZf.  D.  dejurejur.;  —  /.  59,  eod. 
»,  D.  de  procur. ;  —  v.  I.  ult.  §  ttU.  D.  mand. 
I,  §  I,  D.  de  min. ;  —  /.  60,  D.  de  procur. ;  —  L  63,  eod. 
§  6,  D.  mand. 
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XIIL 

1156.  Two  Proxies  for  the  tame  Tliiiig.  —  If  two  penoiu  bai« 
been  made  proxies,  or  intrusted  with  the  direction  of  the  Mine 
a&ir,  and  both  the  one  and  the  other  ondeitake  it,  tliey  wiO  be 
answerable  each  of  them  for  the  whole,  unless  the  power  that  ii 
given  them  regolate  it  otherwise.  For  the  a&ir  is  totnutol 
both  to  the  one  and  the  other ;  and  each  of  them  makes  himidt 
answerable  for  it  when  he  accepts  the  order.v 

XIV. 

1157.  When  two  Proxies  are  named,  and  one  trmuacU  leUiat 
the  knowledge  of  the  other. —  If,  two  persons  being  named  proxw 
for  doing  a  thing  which  one  of  them  might  do  without  the  oOta, 
such  as  receiving  payment  of  a  debt  or  prosecuting  a  lawsuit,  one 
of  them  has  done  the  business  by  himself,  he  has  consommated 
the  power  of  both ;  and  the  second  has  no  more  power  in  whatii 
already  done'  Bat  if  the  two  were  named  to  treat  jointly  about 
an  affair,  and  not  one  without  the  other,  nothing  would  oblige 
the  person  who  employed  them,  except  what  has  been  ttanwrtri 
jointly  by  them  both  together.  For  they  could  not  divide  Iht 
power  which  they  had  but  in  conjunction  with  one  anothK 
Thus,  for  instance,  if  two  persons  had  an  indefinite  power  to 
transact  a  lawsuit  of  the  persona  who  employed  them,  and  <m 
transacts  it  without  the  other,  the  transaction  may  be  disavowed 
by  the  party  concerned.  For  he  had  not  the  power  to  trwMcl 
the  business  all  alone ;  and  the  presence  of  the  other  might  hne 
helped  to  better  the  condition  of  their  prindpaL* 
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ikes  known  his  revocation  to  the  person  whom  he  revokes, 
lat  all  things  be  still  entire.  But  if  the  proxy  or  other 
had  already  executed  the  order,  or  begun  to  execute  it, 
he  knew  any  thing  of  the  revocation,  it  would  be  without 
as  to  what  had  been  aheady  executed;  and  he  will  be 
nified  as  to  any  obligation  into  which  the  said  order  may 
engaged  him.* 

IL 

9.  The  Naming'  of  a  Second  Proxy  revokes  the  Power  given 
First,  —  He  who,  having  appointed  one  to  be  his  proxy  or 
does  afterwards  name  another  for  the  same  business,  re- 
by  that  the  power  which  he  had  given  to  the  first*  But  if 
st  had  already  executed  the  order  before  he  knew  of  the 
.tion,  he  who  had  appointed  him  could  not  disavow  what 
I  done. 

III. 

D.  l%e  Proxy  may  discharge  himself  after  having  €u:cepted 
veuraiion.  —  The  proxy  or  other  agent  may  rid  himself  of 
igagement  after  having  accepted  the  procuration  or  com- 
>n,  whether  it  be  that  he  has  particular  reasons  so  to  do, 
is  being  seized  with  a  distemper;  or  that  some  business  has 
out  that  hinders  him ;  or  that  he  had  no  other  reason  for  his 
J,  but  his  own  will  and  pleasure.  But  it  is  necessary,  if  he 
s  to  execute  the  order  which  he  took  in  hand,  that  his  refusal 
thout  fraud,  and  that  he  leave  all  things  entire,  and  in  such 
lition  that  the  master  may  be  able  to  do  the  business  him- 
►r  by  another.  And  if  the  proxy  or  other  agent  abandons 
saves  the  thing  in  danger,  he  shall  be  bound  to  make  good 
image  that  ensues  thereupon,®  according  to  the  rules  which 


r 


IV. 

1.  He  ought  to  acquaint  his  Principal  with  the  Change  of  his 
dian.  —  If  the  proxy  or  other  agent  will  throw  up  the  procu- 

2,  §  16,  D.  mand. ;  —  §  9,  Inst.  eod. ;  — 1. 15,  eod.    See  the  first  article  of  the  sec- 
ion. 

n,  §  mU.  D.  deprocur. 

!2,  §  tift.  P.  mctnd. ;  —  d.  §  in  fine;  — /.  27,  §  2,  eod. ;  —  /.  20,  D.  de  procur.;  —  v, 

idt.^U.aeq.  D.  eod. ;  —  /.  22,  et  seq.  D.  mand.    See  the  folIo%?ing  articles. 


478  TSK  CIVIL  LAW.  {PABT  t.  MM»  I. 

ration,  or  commisBioa  which  he  had  accepted,  he  cumot  do  it 
but  by  making  it  known  to  the  person  who  employed  bim.  And 
if  he  fails  to  do  that,  he  ehaJl  be  bound  to  make  good  all 
damages  and  losses.  For  having  taken  charge  of  bis  afiUr,  it 
would  be  a  cheating  of  him  to  abandon  it  without  acqtuunting 
him  beforehandi^ 


1163.  y  the  Proxy  is  not  abU  to  acquaint  hit  Prinw^Hil  wOt  Ae 
Impediment  thai  hinders  him  to  execute  his  Order.  —  If  be  who  htd 
accepted  a  commission  or  other  order  is  not  able  to  execute  il 
because  of  some  obstacle  that  has  happened,  and  which  he  coaU 
not  know;  as  if,  in  a  journey  which  he  bad  ondertakeo,  be  &II1 
sick  by  the  way,  and  can  give  no  advice  of  it,  or  that  the  advict 
proves  useless,  coming  too  late  ;  the  losses  which  may  follow  fron 
the  non-peiformance  of  the  oTder  in  such  cases  will  fall  on  the  pa- 
son  who  gave  it.  Because  they  are  unforeseen  accideuta,  whidi 
regard  the  master.* 

VL 

1163.  Procurations  and  other  Orders  expire  by  the  Death  ei&a 
of  the  Giver  or  Acceptor.  —  Procuiationa  and  other  orders  expin 
by  the  death  of  the  person  who  gave  the  order,  or  of  him  who  ifr 
cepted  it  But  this  is  to  be  understood  according  to  the  vim 
which  follow.' 

VIL 

1164.  A  Proxy  who  continues  to  act,  being  ignorant  of  the  DoA 
of  the  Person  who  employed  him. —  If  the  proxy  or  oihri  nffii, 
being  ignorant  of  the  death  of  the  person  who  had  cmployrd  h." 
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VIIL 

1165.  If  the  Ekir  or  Executor  of  the  Deceased  Proxy  acU  after 
Ml  JkoOi. —  If  the  proxy  or  other  agent  happens  to  die  before  he 
began  to  execute  the  order,  and  his  heir  or  executor,  being 
ign(xant  that  the  power  was  at  an  end  by  the  said  death,  takes 
upon  himself  to  execute  the  order,  whatever  he  does  will  be  of  no 
prqndice  to  the  master,  and  will  be  annulled.  For  this  ignorance 
does  not  give  the  heir  or  executor  a  right  which  he  had  not, 
and  which  went  no  farther  than  the  person  who  was  made 
choice  of.** 


TITLE   XVI. 

Of  PERSONS    WHO   DRIVE   ANY  PUBLIC   TRADE,  OF   THEIR  FAC- 
TORS AND  AGENTS,  AND  OF  BILLS  OF  EXCHANGE. 

1166.  The  Matters  contained  in  this  Title.  —  The  covenants  of 
which  we  have  spoken  hitherto,  except  that  of  a  necessary  deposit, 
aie  transacted  by  the  mutual  consent  of  the  persons  who  are  will- 
ing to  treat  together :  and  the  engagements  which  are  formed  by 
tbofle  covenants  are  preceded  by  a  reciprocal  liberty  which  the 
parties  contracting  have  to  treat  with  one  another,  and  to  make 
choice  of  one  another ;  that  is  to  say,  if  they  do  not  like  of  one 
pwson,  they  may  treat  with  another,  or  keep  from  treating  and 
engaging  themselves  at  all.      But  there  are  other  covenants  in 
vhich  one  has  not  the  choice  of  the  persons  with  whom  he  is  to 
freat,  nor  is  he  at  liberty  to  abstain  from  all  manner  of  engage- 
Dient:  and  where  necessity  obliges  him  to  have  to  do  with  certain 
persons  who  drive  public  trades,  of  which  the  laws,  for  this  reason, 
have  settled  the  conditions ;  on  purpose  that  these  persons  may 
^ot  make  a  bad  use  of  the  necessity  which  people  are  under  to 
^^^t  with  them  and  to  trust  them. 

^  the  person  from  whom  he  received  his  order,  and  he  could  not  give  notice  of  it  to 
^  heirs  or  executors,  who  happen  to  be  absent,  might  not  he,  and  even  ought  not  he,  to 
^^ecnte  the  order  ? 

^  L.  57,  D.  mand.  But  if  the  heir  or  executor  of  the  proxy,  knowing  the  order  that 
^Bs  given  him,  and  seeing  that  the  absent  master  could  not  look  after  his  own  affair,  and 
\mX  there  would  be  danger  of  some  loss  if  he  did  not  take  care  of  it,  would  not  he  be 
bilged  to  do  what  was  in  his  power,  such  as  to  continue  to  till  the  lands,  or  to  gather  in 
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1167.  Thns,  travellers  are  obliged  to  tratt  tiieir  clothes  and  fatg- 
gage  in  inns ;  which  produces  an  engagement  between  them  ud 
the  innkeepers. 

1168.  Thus,  they  who,  having  any  journey  or  voyage  to  mib 
to  places  to  which  they  may  have  the  convenience  of  going  in  i 
stage-coach  by  land,  in  a  ship  by  sea,  or  in  a  boat  on  a  iiTcr,  iij 
having  no  travelling  equipage  of  their  own,  are  obliged  to  nub 
nse  of  those  public  conveyances  both  for  their  persona,  their  dotta, 
and  their  goods.  And  this  forms  a  reciprocal  engagement  1» 
tween  them  and  the  masters  of  those  public  conveyances.  Aid 
it  is  the  same  thing  with  respect  to  those  who,  without  travdliig 
themselves,  have  clothes  or  goods  to  send  from  one  place  to 
another. 

1169.  Although  it  may  seem  as  if  the  engagements  of  iiB- 
keepers  and  carriers  were  only  the  same  with  those  of  letting  sad 
hiring,  and  of  a  deposit,  it  being  by  a  kind  of  letting  and  hmi| 
that  we  treat  with  them,  and  that  they  become  depositsrit*  d 
what  is  committed  to  their  charge;  and  that,  therefore,  tb» 
seems  to  be  need  of  no  other  rules  for  them  than  what  we  inH 
in  these  two  kinds  of  contracts ;  yet  the  consequence  of  the  UA 
ity  that  is  required  in  these  kinds  of  professions  subjects  dmitB 
other  rules  that  are  peculiar  to  them.  And  there  is  this  bealm 
particular  in  these  kinds  of  commerces,  that  the  persons  who  Ann 
them  not  being  able  of  themsch'es  to  manage  their  whole  b^ 
ness,  because  of  the  multitude  of  persons  who  have  to  deal  irilk 
them,  and  that  at  all  hours  of  the  day  they  are  necessitated  to 

mploy  other  persons  to  look  after  their  concerns;   this  c" 
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f  which  the  pablic  is  concerned ;  such  as  the  commerce  of  a 
•ank,  remittance  of  money,  and  others  which  are  carried  on  by 
•ankers  and  other  traders.  Which  requires  that  we  should  insert 
1  this  title  some  rules  which  relate  in  general  to  all  these  kinds 
f  commerces,  and  the  engagements  that  are  peculiar  to  them. 
Lnd  because  one  of  these  commerces,  which  is  that  of  bills  of 
zchange,  is  a  kind  of  covenant  distinct  from  all  the  others,  we 
hall  explain  the  nature  of  it,  and  the  principles  that  are  essential 
o  it,  together  with  its  rules  that  are  common  to  the  Roman  law 
ind  to  our  practice,  without  entering  into  the  particular  regula- 
ions  made  in  this  matter  by  the  ordinances  of  the  kingdom. 

1171.  Remark  on  some  Laws  quoted  in  this  Title.  —  It  is  to  be 
obBcnred  in  relation  to  the  laws  quoted  in  this  title,  that  the  great- 
est part  of  the  rules  of  the  engagements  of  innkeepers,  carriers, 
tnd  others  which  we  shall  have  occasion  to  mention  here,  are  scat- 
tered up  and  down  in  the  several  titles  of  the  Roman  law  which 
treat  of  these  matters ;  so  that  some  of  them  which  relate,  for 
imtance,  to  innkeepers,  are  applied  only  to  carriers,  and  others 
^vbidli  are  common  not  only  to  innkeepers  and  carriers,  but  also 
to  all  other  sorts  of  engagements  which  shall  be  treated  of  under 
tini  titie,  are  only  appUed  to  some  of  them  in  particular.     So  that 
ve  have  been  obliged  to  apply  the  rules  of  one  of  these  matters 
to  the  oth^csy  wherever  they  suit  with  them. 


SECTION    I. 

OP   THE   ENGAGEMENTS    OF    INNKEEPERS. 

Art.  I. 

1172.  Engnffements  of  Innkeepers, —  There  is  formed  between 

the  innkeeper  and  traveller  an  agreement,  by  which  the  innkeeper 

obliges  himself  to  the  traveller  to  lodge  him,  and  to  take  care  of 

iu3  baggage,  horses,  and  other  equipage  ;*  and  the  traveller  on  his 

|Murt  binds  himself  to  pay  his  charges. 

II. 

1173.  A  Covenant  either  Express  or  Tacit  with  the  Innkeeper.  — 
rhifl  engagement  is  formed  usually  without  any  express  covenant, 

*  L,  1,  D.  nauL  coup.  atab. 
VOL..  I.  41 
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by  the  traveller's  bare  entering  into  the  inn,  and  hia  depostiiig  Ui 
baggage  and  other  things  into  the  hands  of  the  master  at  ttt 
inn,  or  of  those  whom  he  appoints  to  take  care  of  it.' 

IIL 

1174.  In  what  Manner  the  Imtkeeper  is  made  accovmteble  for  (k 
l^ingt  by  the  Act  of  Domestics. —  The  innkeeper  is  aocouitiUt 
for  the  acts  of  those  of  his  family  and  of  his  domestics,  aocoidiif 
to  the  functions  in  which  they  are  employed.  Thas,  w^hen  a  tii» 
eller  gives  to  the  servants  who  have  the  keys  of  the  chambcn  i 
cloak'bag,  or  other  things,  or  when  he  puts  his  hone  into  Ik 
stable,  under  the  care  of  the  hostler,  the  master  of  the  iu  ii 
answerable  for  them.  But  if  the  traveller  upon  his  aniYil  dfr 
livers  a  bag  of  money  to  a  child,  a  scullion,  out  of  the  maiteA 
and  mistress's  sight,  the  innkeeper  will  not  be  answerable fcrailf 
of  this  consequence  deposited  in  such  a  manner.* 

IV. 

1175.  Care  of  the  Innkeeper.  —  The  master  of  the  inn  is  Mffi 
to  watch,  or  cause  to  be  watched  by  others,  with  all  poeuble  cai^ 
all  the  things  that  the  traveller  brings  and  deposits  in  the  in^ 
whether  it  be  in  the  presence  or  absence  of  the  master.  Tfaiu,k 
is  answerable,  not  only  for  his  own  faults,  but  even  for  the  kirt 
neglect,  either  in  himself  or  servants;  and  he  is  only  discbargid 
from  what  may  happen  by  such  accidents  as  the  greatert  em 
could  not  have  prevented.^ 
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leir  custody ;  and  that  they  be  made  answerable  even  for  thefts. 
*or  otherwise  they  might  with  impmiity  commit  the  thefts  them- 
dves.* 

VL 

1177.  2%€y  ate  accountable  for  the  Acts  of  any  of  their  Family 
r  DomesHcs.  —  If  any  one  of  the  domestics,  or  of  the  family  of 
le  innkeeper,  causes  any  loss  to  a  traveller,  as  if  he  steals  from 
im  even  that  which  was  not  specially  intrusted  with  any  of  the 
leople  of  the  inn,  or  if  he  damages  his  goods,  the  master  of  the 
nn  shall  be  accountable  for  the  value  of  the  thing  lost,  or  of  the 
damage  done.' 

VIL 

UTS.  T^ey  answer  for  their  Servants  only  for  what  they  do  in 
ttc  hn.  —  The  engagement  of  the  innkeeper,  for  the  act  of  his 
domestics,  is  limited  to  what  is  done  in  the  inn ;  and  if  any  of  his 
servants  steals  any  thing,  or  does  any  damage  in  another  place, 
the  master  is  not  accountable  for  iifi 


SECTION    II. 

OF  THE   ENGAGEMENTS    OF   MASTERS    OF    SHIPS,   COACHMEN,    AND 

CARRIERS. 

1179.  In  this  section  we  shall  treat  only  of  those  engagements 

viich  relate  to  the  care  that  masters  of  ships,  coachmen,  and  car- 

Oera  are  bound  to  take  of  the  baggage  and  goods  which  they 

tte  the  charge  of.     As  for  their  other  engagements,  the  reader 

^j  have  recourse  to  the  eighth  section  of  Letting  and  Hiring^  and 

to  the  tenth  and  eleventh  articles  of  the  second  section  of  Engage^ 

^lenU  that  are  formed  by  Accidents. 


*  L.lj\  I,  D.  naut.  caup.  tlabul.; — I  5,  D.  naut.  cattp.;  —  /.  vn.  ^  3,  D.Jwri.  ado,  naut. 
mp.  tiab.     See  the  third  article  of  the  eighth  section  of  Letting  and  Hiring, 
f  L.\y  D.  Jurti  adv.  naut.;  —  d.  I.  1,  ^  uh.; — /.  6,  \  3,  D.  naut.  caup. ; — I.  5,  \  1,  eod.; 
v.Llj\2,D.de  exerdt.  act.;  —  \  ult.  Inst,  de  obi.  quoB  quas.  ex  dd.  nose, 
I  Lt.  wit.  D.  naut.  caup.  ttab. 
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AsT.  L 

1180.  Engagemeias  of  Mattert  of  Skip*,  amd  ikeir  Can.  —  tk 
master  of  a  ship  or  other  Teasel,  who  undertakes  to  cuiy  by  hi 
persons,  baggage,  or  merchandise,  is  answerable  for  what  is  n- 
ceived  on  board  his  vessel,  either  by  himself  or  by  bis  ageotL 
Which  is  not  to  be  understood  of  the  rowers,  for  uwtance,  ii  i 
galley ;  for  it  is  none  of  their  business  to  look  after  the  bdn^ 
And  he  is  accountable  for  all  the  loss  or  damage  that  ahall  hip- 
pen,  either  on  board  hia  ship,  ot  on  the  quay,  if  the  baggage  tal 
goods  are  received  there.  In  the  same  manner  the  innkeepcn  iR 
reaponaible,  as  has  been  said  in  the  foregoing  section.* 

IL 

1181.  Tliey  are  accourUahle  for  the  Act  of  their  Servants.— Tit 
master  of  the  vessel  is  answerable  for  the  act  of  his  mata  ui 
other  agenta,  and  of  the  persons  employed  in  the  service  ol  Ik 
ship,  and  for  navigating  her.  And  if  any  of  them  causes  aarln 
or  damage  on  board  the  vessel,  the  master  must  answer  for  iL* 

III. 

1182.  Persons  thai  deal  m  Land  and  Water  Carriage.  —  Tk» 
who  undertake  the  carriage  of  goods  by  land  or  water  are  annm- 
able  for  the  baggage  and  goods  which  they  take  charge  of;  » 
cording  to  the  niles  explained  in  this  and  the  foregoing  sectiok.' 

IV. 

1183.  The  Fault  of  Masters  of  Ships  and  Land  Carrien.—ii 
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SECTION  III. 

or  thb  enoaaemsnts  of  those  who  carry  on  ant  other* 

pvblio  trade,  bt  land  or  bt  sea. 

Art.  L 

1184.  EHgiJigefnefU  of  Masters  by  the  Act  of  their  Factors  or 
Agents.  —  Those  who  keep  merchant-ships  for  some  trade ;  those 
likewise  who  for  some  commerce  have  warehouses,  shops,  or  pub- 
lic offices ;  as  also  bankers,  and,  in  general,  all  those  who  in  their 
baainess  by  land  or  sea  make  use  of  factors,  agents,  and  other 
overseers,  are  represented  in  what  relates  to  that  business  by  the 
persons  whom  they  set  over  it,  in  such  a  manner  that  the  act  of 
their  factors  or  agents  is  their  own  proper  act.  Thus,  they  are 
obliged  to  ratify  what  has  been  concluded  with  their  factors  or 
agents.  Thus,  they  answer  for  the  fact,  fraud,  or  deceit  of  the 
persons  whom  they  have  set  over  tiieir  business.* 

IL 

1185.  The  Bounds  of  the  Power  of  Factors^  and  other  Overseers. 
—  Factors  and  overseers  oblige  by  their  act  those  who  have  em- 
{doyed  them  only  in  what  relates  to  the  commerce  or  business 
over  which  they  are  placed.  Thus,  he  who  is  appointed  super- 
cargo of  a  ship,  in  order  to  traffic,  to  buy,  sell,  or  barter,  engages 
bis  master  or  principal  in  every  thing  relating  to  those  affairs. 
Thus,  he  who  is  put  in  master  of  a  ship,  in  order  to  transport  per- 
sons and  goods,  engages  the  owner  as  to  what  concerns  the  said 
transportation.  And  both  the  one  and  the  other  bind  likex^ise 
their  master  or  constituent  for  all  the  consequences  of  the  said 
commerce  and  transportations ;  such  as  the  necessary  expenses  for 
equipping  and  refitting  the  ship.  Thus,  all  other  factors  and  over- 
seers have  their  power  regulated  by  the  quality  of  their  commission.^ 

III. 

1186.  Of  him  toho  is  substittUed  by  the  Person  chiefly  intrusted 
with  the  Slip  or  Cargo.  —  If  he  who  is  set  over  a  ship,  whether 

•  L.S,D.deintl.aet.;^l  IS,  D.  eod.;—L  5,  eod.;— I  5,  §§  1  €f  2,«)rf.;— /.  1,  §  1,Z). 
ie  exerdt.  ad,;  —  /.  1,  D.  de  inst.  act. ; — /.  1,  D.  de  exerdt.  ad.j  —  l.  1,  §  10,  D.de  exer- 
sit.  act.; — /.  5,  ^  S^D.de  inst.  act.    See  the  fifth  article  of  the  second  section  of  C(wenant8. 

^  Z*.  5,  §§  11  et  \2y  D.  de  vut.  ad.;  — I.  1,  §  l^D.de  exercUoria  adiom;  —  I  1,  §  3,  D. 
Is  Mxandi.  ad. ;  —  d.L  §  12. 
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it  be  as  master  of  her,  for  traDsporting  goods  and  passengen,  a 
as  sapcrcargo,  foi  trading,  subatitates  another  in  bis  place,  to  do 
his  office,  the  act  of  this  subsldtute,  employed  by  the  penoo 
who  was  first  intrusted  with  the  ship  oi  cargo  -viU  oblige  the 
owner  of  the  ship,  or  the  merchant,  in  the  same  manner  as  Ibe 
act  of  the  person  whom  he  first  intrusted ;  although  the  said  po^ 
son  had  no  power  to  substitute  another  in  his  place-  For  the  at- 
cesaity  of  treating  with  him  who  aeema  to  have  the  cba^e  (rf  tfat 
ship  or  cargo,  together  with  the  power  which  be  has  receired  &an 
the  person  who  was  first  intmated,  and  the  reanonable  fxemof 
lion  that  it  is  by  order  of  the  owner  of  the  ship  or  lading  that  ht 
exercises  the  said  office,  give  to  what  he  does  the  same  force  u  if 
the  thing  were  done  by  the  owner  of  the  ship  or  cargo  himKli 
Otherwise  particular  persons  would  be  liable  to  be  cheated  upon 
the  public  faith.  But  this  rule  is  not  to  be  extended  indiffeieatij 
to  factors  and  others  set  over  any  commerce  or  business  at  lud, 
where  the  necessity  of  treating  with  them  ia  not  the  same,  ui 
where  it  is  easier  to  learn  who  is  the  person  employed  as  &ctcr, 
and  how  far  hia  power  extends." 

IV. 
1187.  When  a  Minor  or  Woman  is  employed  as  a  factor.— IT 
the  factor  or  overseer  be  a  minor,  hia  engagements  will  obli^  tta 
master  as  much  as  if  he  were  of  age.  For  he  w^ho  has  madt 
choice  of  him  ought  to  blame  himself  for  the  conscqnencea  of  ti> 
choice  which  he  has  made.  And  it  would  be  the  same  thing  if  ■ 
were  appointed  factor,  or  set  over  any  commeroe  wbkA 


TIT.  XTI*  BBC  UI.]  PUBLIC   TRADERS.  487 

VL 

1189.  T%e  several  Partners  in  a  Commerce  are  aU  of  them  an* 
naerable  in  the  whole  for  what  their  Factor  does.  —  If  several  part- 
ners concerned  in  the  same  commerce,  or  other  affair  that  is  in 
common  among  them,  employ  one  and  the  same  factor,  his  act 
will  oblige  every  one  of  the  partners  for  the  whole  of  what  he  does 
or  contracts.  For  every  one  of  them  has  set  him  over  the  busi- 
ness ;  and  the  person  who  has  contracted  with  the  factor  has  per- 
haps had  in  his  view  only  one  of  the  partners,  and  has  transacted 
mth  the  factor  pnrely  in  consideration  of  the  security  which  he 
proposed  to  himself  by  having  that  partner  bound  for  what  the  fac- 
tor promised' 

VIL 

1190.  When  several  Partners  drive  any  of  these  Public  Trades^ 
Uke  Ad  of  one  Partner  binds  all  the  others  for  the  whole.  —  If 
two  or  more  persons  manage  by  themselves  in  partnership  any  of 
these  public  trades,  he  who  has  treated  with  one  of  the  partners,  in 
the  name  of  the  company,  shall  have  all  the  other  partners  bound 
in  the  whole  for  what  he  has  contracted.^ 

VIIL 

1191.  jRlc  Factor  is  not  obliged  in  his  oum  Nam£,  —  Factors  and 
agents,  who  treat  only  in  this  quality,  are  not  bound  in  their  own 
names  by  the  engagements  which  they  contract,  on  account  of  the 
business  which  is  intrusted  to  them,  and  in  the  name  of  their  mas- 
ters.*' 

IX. 

1192.  In  what  Manner  the  Poiaer  of  a  Factor  or  Agent  expires. 

—  The  power  of  factors  and  agents  is  determined  by  their  revoca- 
tion. But  if,  after  they  are  recalled,  they  treat  with  persons  who 
knew  nothing  of  their  being  recalled,  what  they  shall  have  trans- 
arc  repntcd  to  be  of  fall  age,  as  to  any  thing  done  by  them  in  the  way  of  their  commerce 
and  bank ;  and  they  cannot  be  restored  against  any  damage  they  may  have  suffered  under 

pretext  of  minority. 

^  L.  59,  §  3,  D.  mand. ;  —  r.  /.  2,  D.  de  duobus  rets  const. ;  —  /.  13,  §  2,  D.  de  institor.  act. ; 

—  /.  6,  §  1,  eod. ;  —  /•  4,  §  §  1  «f  2,  Z>.  d!e  exercit.  act.  See  the  sixteenth  article  of  the  fourth 

•ertion  of  Partnership. 

S  ^  1 ,  §  ult.etl.2^  D.de  exercit.  act.    See  the  seventh  article  of  the  title  of  Partner- 
tkipt  in  the  ordinance  of  1673,  quoted  at  the  end  of  the  preamble. 

b  L.uU.D.deiML act. 
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acted  will  oblige  the  master;  unless  tbe  revocation  has  been  pvN 
llshcd,  if  it  was  the  custom  so  to  do ;  or  that  by  other  ciicii» 
stances  the  peraon  who  treated  with  the  factor  mi^t  have  knm 
that  he  ought  not  to  have  treated  with  him.' 


SECTION    IV. 


OF   BILLS    ( 


BXCBAKOB. 


1193.  Expfanation  of  the  Naittre  of  BilU  of  Etxhatife.—  'na 
commerce  of  changing  money  for  money  is  carried  on  two  wiji> 
The  first  is,  by  changing  the  species  of  money  for  others  of  tha 
same  value;  such  as  pieces  of  silver  for  gold,  and  the  coin  <rf  ow 
country  for  that  of  another.  Tbe  second  is,  where  one  pm 
money  to  a  banker  or  other  person  in  one  place,  that  he  maj 
remit  it  to  another  place,  whether  it  be  within  or  without  tk 
kingdom.  And  it  is  only  this  second  kind  of  commerce  Uiatw 
shdl  treat  of  here.  For  the  other  is  only  a  bare  sort  of  excha^i^ 
which  is  a  contract  of  which  we  have  explained  tbe  rules  id  iti 
proper  place.  Tliis  commerce  of  remitting  money  from  one  phee 
to  anothfT  is  cnrripd  on  by  the  mcnns  of  bill^  of  cxrbTinirr-  Arf 
in  order  to  the  right  understanding  of  the  ii;iiurL-  iiini  rulw  of  tto 
matter,  we  must  consider  in  this  commerce  the  several  poMV 
concerned  in  it,  and  what  passes  with  regard  to  every  ous  rf 
them. 

1194.  There   are   commonly  in  tbe   commerce  of  bills  of  ■• 
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gave  ik  Um  <m '  o  iition.  We  most  in  the  next  place 
der  the  different  oovenanta  that  pass  between  those  persons. 
)&  The  covenant  which  passes  between  the  person  who 
the  monej^  and  him  who  undertakes  to  remit  it  to  another 
I  hath  in  it  some  particalar  characters  which  distinguish  it 
all  oUier  kinds  of  coyenants  that  may  seem  to  have  some 
iblance  wiUi  it  It  is  not  a  sale ;  for  nobody  sells  or  buys  in 
Eld  In  the  contract  of  sale  there  is  a  seller,  who  gives  some- 
dse  than  money,  as  there  is  a  buyer  who  gives  nothing  but 
y.  It  is  not  an  exchange ;  for  those  who  barter  or  exchange 
hing,  give  something  different  from  what  they  receive ;  and 
party  takes  fc»r  his  own  use  a  thing  which  he  stands  in  need 
id  gives  away  another  thing  which  he  can  spare ;  but  in  the 
levce  of  bills  of  exchange,  he  who  gives  his  money  take» 
Dg  in  counterchange,  and  does  not  give  one  thing  that  he 
receive  another  of  a  different  kind ;  since  he  who  received 
noney  may  restore  the  same  individual  species  which  be 
red*  It  is  not  a  deposit ;  for  he  who  has  received  the  money 
ins  answerable  for  it,  although  it  should  be  lost  by  an  unfore- 
aocident.  It  is  not  a  loan;  because  he  who  receives  the 
7  does  not  borrow  it.  It  would  be  a  letting  and  hiring,  if 
tio  receives  the  money  did  nothing  else  but  barely  carry  it  to 
lace  whither  it  ought  to  be  remitted,  having  a  certain  allow- 
for  carrying  it,  as  is  usual  for  messengers,  carriers,  and  mas- 
of  stage-coaches  to  do,  who  take  the  charge  of  a  bag  of 
y,  to  carry  it  from  one  place  to  another,  without  answering 
x^idents,  and  according  to  the  rules  that  have  been  explained 
i  title  of  Letting  and  Hiring;  but  when  he  who  receives  the 
y  engages  himself  by  a  bill  of  exchange  to  remit  it  to  another 
,  the  money  remains  in  his  hands,  at  his  peril,  and  is  no 
r  the  money  of  the  person  who  gave  it.  Thus,  it  is  not  a 
g  and  hiring ;  and  consequently  it  is  a  covenant  different 
all  the  others,  which  consists  in  the  commerce  of  trans- 
ig  money  belonging  to  a  person  from  one  place  to  another, 
rhich  is  distinguished  from  all  these  other  kinds  of  covenants 
B  characters  which  we  have  just  now  remarked. 
W.  The  covenant  that  passes  between  the  person  who  has 
ed  the  money,  whether  banker  or  other  person,  and  him  to 
1  he  gives  order  to  pay  it  in  another  place,  is  a  partnership, 
y  are  partners  and  correspondents  with  one  another ;  or  it  is 
curation,  or  commission,  if  the  correspondent  be  only  the 
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factor  or  agent  of  the  person  who  has  received  the  money,  "nm, 
this  covenant  hath  its  mles,  which  have  been  explained  in  tke 
title  of  Partnership,  and  in  that  of  iVoxief,  or  letters  of  attatnej. 

1197.  The  covenant  between  the  person  who  has  paid  tk 
money,  and  him  to  whom  he  gives  his  order  to  receive  it,  is  ehka 
an  assignment,  if  he  snbstitntcs  him  in  his  place,  and  tnmsfen  Ui 
right  to  him ;  or  it  is  a  procnration,  if  he  gives  him  barely  tte 
power  to  receive  the  money  for  his  use.  Thos,  this  covemit 
hath  its  roles  in  the  title  of  the  CoTUract  of  Sale,  where  mentioB 
hath  been  made  of  transfers  and  assignments;  or  in  that  of 
Proxies. 

1198.  There  is  lastly  another  covenant,  which  passes  between 
him  who  paid  down  the  money,  and  the  person  who  is  ordered  to 
answer  the  bill  of  exchange,  when  he  accepts  the  bilL  And  dut 
covenant  is  the  same  with  that  which  passed  between  him  wbo 
paid  in  tlie  money,  and  him  who  received  it ;  for  it  only  add»  tk 
obligation  of  him  who  accepts  the  bill  to  that  of  the  person  wtw 
drew  it;  and  it  obliges  the  person  who  accepts  the  bill  to  ptyit 
on  the  day  and  in  the  place  specified  in  the  bill, 

1199.  It  will  be  eaay  to  gather  from  these  remarks  what  ■•  Ifcs 
nature  of  bills  of  exchange,  and  what  are  the  mles  which  ve  ■• 
to  take  from  the  other  kinda  of  contracts,  in  order  to  apply  tlHB 
to  what  is  transacted  in  this.  What  remains,  therefore,  would 
only  be  to  explain  the  rules  that  are  proper  and  peculiar  to  blDi  of 
exchange.  But  siince  the  detail  of  this  matter  is  regulated  by  tfar 
ordinance  of  1673,  under  the  title  of  bills  of  exchange,  and  thst  rf 
the  interest  of  change  and  rechangc,  it  will  be  snfhcient  to  add  M 
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receive  money  on  condition  to  deliver  the  same  sum  at  a  certain 
time,  and  in  another  place,  either  themselves,  or  by  their  corre- 
spondents, are  obliged  to  pay  the  same,  or  cause  it  to  be  paid  by 
others,  at  the  time  and  place  appointed ;  and  if  they  fail  to  do  it, 
they  are  answerable  for  all  the  loss  and  damage  which  shall 
aocme  thereby  to  him  who  gave  the  money  on  this  condition, 
aocoiding  as  the  said  damage  is  regulated  bv  law  or  custom.* 


TITLE    XVII. 

OF  BBOEERS,  OB  DBIVEBS  OF  BARGAINS. 

1201.  Use  of  Brokers.  —  We  may  add  to  all  the  different  kinds 
of  covenants  a  matter  which  is  as  it  were  an  accessory  to  them ; 
tliat  is,  the  use  of  brokers,  or  drivers  of  bargains,  whose  profession 
is  to  bring  desJers  together,  and  to  mediate  bargains  between 
those  who,  according  to  their  respective  wants,  are  desirous,  the 
one  to  sell  and  the  other  to  buy ;  or  to  exchange,  to  let,, or  to  hire, 
and  to  deal  in  any  other  commerce  or  affair,  of  what  nature  soever 
it  be. 

1202.  This  use  of  brokers  is  principally  necessary  in  the  sea- 
ports, and  in  trading-towns,  to  facilitate  to  strangers  and  others 
the  commerce  which  they  deal  in,  by  addressing  them  to  the  per- 
sons with  whom  their  business  is,  making  known  the  intentions  of 
the  one  to  the  other ;  serving  as  interpreter,  if  there  be  occasion  ; 
and  rendering  them  the  other  services  which  they  are  capable  of 
doing  by  their  mediation.  And  there  are  even  public  officers, 
whose  functions  oblige  them  to  deal  in  this  sort  of  business  ;  such 
as  brokers  licensed  by  public  authority. 

1203.  This  matter  belongs  to  this  place,  not  only  as  a  conse- 
quence of  covenants,  but  also  because  it  contains  a  kind  of  cove- 
nant which  passes  between  brokers  and  those  who  employ  them, 
by  w^hich  they  regulate  among  themselves  the  conditions  of  the 
use  and  consequences  of  their  mediation  in  driving  the  bar- 
gains. 

•  JL  7,  §  IjD.dem  quod  cert.  loc. ;  —  /.  9,  eod. ;  —  v.  I.  1,  C.  ubi  conv.  qui  cert.  loc.  d.  p. 
See  the  tiUet  of  the  ordinance  of  1673,  quoted  at  the  end  of  the  preamble. 
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OF    THB   En«A«EUBKT8   OF   BXOKBBI. 


Art.  L 

1204.  t^e  Office  of  a  Broker. —  The  engagement  of  a  Uebr 
is  like  to  that  of  a  proxy,  a  factor,  or  other  agent ;  bat  wHli  Hi 
difference,  that  the  broker  being  employed  by  persons  who  hm 
opposite  interests  to  manage,  he  is,  as  it  were,  agent  both  for  the 
one  and  the  other,  to  negotiate  the  commerce  and  affair  in  vkU 
he  concerns  himself.  Thus,  bis  engagement  is  twofold,  and  am- 
sists  in  being  faithful  to  all  the  parties,  in  the  execution  of  vhit 
every  one  of  them  intrusts  him  with.  And  his  power  ia  not  to 
treat,  bat  to  explain  the  intentions  of  both  parties,  and  to  negotiili 
in  aach  a  manner,  as  to  pat  those  who  employ  him  in  a  coofilioi 
to  treat  together  personally.* 

IL 

1205.  T&e  Lmcfiil  Use  of  Brokage. —  All  broken  have  O* 
functions  limited  to  such  commerce  and  affairs  as  are  lawful  ail 
honest,  and  to  the  ways  allowed  for  treating  them  and  biiipig 
them  to  a  good  issue.  And  all  brokage  in  such  commeice  nd 
other  things  as  are  unlawful,  or  by  unlawful  ways  in  such  dingi 
as  are  permitted,  fcmns  no  other  engagement  than  that  of  n 
the  harm  that  has  followed  upon  it,  and  of  undergoing  the  p 
ties  which  such  unlawful  dealing  may  have  deserred,  accoidiiif  t» 
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are  bound  to  warrant  their  own  fact,  or  that  it  should  appear  that 
they  had  been  guilty  of  some  fraud  in  the  matter.® 


SECTION    II. 

OF  THE  ENOAOEBCENTS  OF  THOSE  WHO  EMPLOY  BROKERS. 

Art.  L 

1207.  Engng^ement  of  those  who  employ  Brokers,  —  Seeing  the 
>ei8ons  who  employ  brokers  give  them  their  orders,  they  are 
il>liged  to  ratify  whatever  is  transacted  pursuant  to  the  power 
nrhich  they  gave;  in  the  same  manner  as  those  who  appoint 
pioiiesi  or'who  give  commissions  and  other  mandates.* 

IL 

1208.  Salary  of  Brokers,  —  If  the  broker  does  not  give  his  ser- 
vice for  nothing,  he  who  has  employed  him  owes  him  a  salary, 
^er  such  as  has  been  agreed  on,  or  according  as  it  is  regulated| 
if  the  broker  be  an  officer  who  has  his  salary  taxed,  or  such  as 
ihaD  be  decreed  him  by  the  judge,  if  the  parties  do  not  agree  the 
natter  by  mutusJ  consent.  For  this  function  being  lawful,  it 
ought  to  have  its  salary  proportionable  to  the  nature  of  the  com- 
merce or  other  affair,  to  the  quality  of  the  persons,  to  the  time 
^ployed  about  the  business,  and  to  the  pains  taken  by  the 
bwier.^ 


TITLE    XVIII. 

OF  THE  VICES  OF  COVENANTS. 

1209.  What  are  the  Vices  of  Covefumts.  —  By  vices  in  cove- 
nants is  meant  whatever  is  contrary  to  their  nature  and  to  their 
essential  characters.     Thus,  it  is  an  essential  character  of  all  sorts 

*  L.  2,  D.  de  proxenet, 

*  See  the  first  article  of  the  second  section  of  Proxiea. 

^  L.l^D.de  proxenet.;  —  /.  3,  D.  eod. ; — v.  I.  7,  D,  mand.  / — /.  1,  C  tod. /  —  w.  /.  15,  D. 
deprauc.  verb. 
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of  covenants,  that  the  persons  who  make  them  have  sofBcient  in- 
son  and  knowledge  of  what  is  necessary  to  be  done  towards  form- 
ing  the  engagement  into  which  they  are  to  enter.'  And  it  ii  i 
vice  in  a  covenant,  if  one  of  the  parties  contracting  has  wanted 
this  knowledge ;  whether  it  were  throagh  a  natural  infirmily,  u  if 
he  was  a  madman,  or  through  some  error,  of  the  nature  of  thoee  of 
which  we  shall  have  occasion  to  speak  hereafter. 

1210.  Thus,  it  is  an  essential  character  of  all  covenants,  ifait 
they  be  made  with  freedom  and  liberty ;  •*  and  it  is  a  vice  Id  i 
covenant,  if  one  of  the  contracting  parties  has  been  forced  to  it  by 
any  violence. 

1311.  Thus,  it  is  another  essential  character  of  all  covenulii 
that  the  treaty  be  carried  on  with  sincerity  and  integrity  ;*  and  it 
is  a  vice  in  a  covenant,  if  one  party  cheats  the  other  by  Mine 
fraud  or  surprise. 

1213.  Thus,  it  is  also  an  essentia]  character  of  all  coveBUiti, 
that  they  contain  nothing  that  is  unlawful  and  dishonest ; '  and  it 
is  a  vice  in  a  covenant,  if  any  thing  is  inserted  in  it  contniy  to 
law  or  good  manners. 

1213.  Thns,  in  fine,  it  is  an  essential  character  of  all  core- 
nants,  that  the  persons  who  make  them  be  capable  of  contractiBg;* 
and  the  covenant  is  vicious,  if  one  of  the  contracting  parties  wm 
incapable  of  the  engagement  into  which  he  has  entered. 

1214.  Hie  Vices  of  Covenants  have  a  different  J^ect  accordKif 
at  they  are  higher  or  lower  in  Degree.  —  These  vices  of  corentBti 
may  be  found  in  them  in  different  degrees ;  and  according  as  tbej 
are  in  a  higher  or  lower  degree,  they  annul  or  do  not  annul  the 
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vftlid,  this  l^atee  would  not  lose  the  right  he  had  by  this  second 
codicil,  which  he  knew  nothing  of ;  and  the  treaty  would  be  null, 
\>ecause  of  the  want  of  the  knowledge  of  this  fact.    But  if  the 
want  of  knowledge  does  not  hinder  the  person  from  knowing  well 
enough  what  it  is  he  obliges  himself  to,  this  defect  will  not  be 
voffident  to  annul  the  covenant.     Thus,  he  who  has  treated  with 
his  coheirs  about  their  portions  of  the  inheritance,  while  they 
were  as  yet  all  of  them  ignorant  of  certain  debts,  or  other  burdens, 
that  come  to  be  discovered  afterwards,  cannot  pretend  that  this 
inint  of  knowledge  is  sufficient  to  annul  the  treaty,  when  those 
debts  and  burdens  come  to  light.     For  it  was  not  upon  an  exact 
and  perfect  knowledge  of  all  the  particular  rights  and  charges  of 
the  inheritance  that  his  engagement  was  founded ;  but  it  suffices 
to  confirm  it,  and  to  make  it  irrevocable,  that  he  knew  that  an 
inheritance  consists  of  rights  and  of  charges  which  are  often  un- 
known even  to  the  most  clear-sighted  heirs ;  and  that  under  the 
uncertainty  of  more  or  less  which  could  not  be  known,  he  has 
taken  his  chance  of   losing  or  gaining   in  a  thing  that  was 
altogether  uncertain. 

1216.  Thus,  the  want  of  liberty  may  be  such  S3  that  it  annuls 
the  covenant;  as  if  one  of  the  covenanting  parties  was  carried 
away  by  force,  and  threatened  with  death  if  he  did  not  engage 
himself.  But  if  he  complains  only  that  the  dignity  or  authority 
of  the  person  with  whom  he  treated  made  such  impressions  on 
him  as  to  oblige  him  to  give  a  consent,  which  he  would  not  have 
<lone  without  that  circumstance ;  these  sorts  of  impressions,  not 
heing  accompanied  either  with  force  or  threatening,  leave  the 
liberty  entire,  and  do  not  make  the  covenant  void. 

1217.  Thus,  deceit  is  not  always  such  that  it  sufficeth  to  annul 

the  covenants ;  for  it  has  only  this  effect  when  one  makes  use  of 

wme  unlawful  means,  with  a  design  to  cheat,  and  engages  thereby 

the  person  who  is  cheated  to  give  a  consent  which  he  would  not 

have  given,  if  he  had  known  any  thing  of  the  trick  that  is  put 

^pon  him.     As,  if  one,  who  has  in  his  custody  the  title  of  a  ser- 

^ce  due  from  his  own  estate,  conceals  the  title,  and  transacts  with 

the  person  to  whom  he  owes  the  service,  and  gets  him  to  desist 

^m  claiming  it ;  this  deceit  will  annul  the  transaction.     But  if 

the  deceit  is  not  that  which  engageth  the  party  to  contract,  and  if 

^  might  have  guarded  himself  against  any  cheat,  it  may  be  such 

^  may  not  be  sufficient  to  annul  the  covenant ;  as  if  he  who  sells 

^  horse  does  not  tell  the  buyer  that  he  is  apt  to  stumble,  or  does 
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not  answer  the  spur,  or  has  any  other  snch  like  faults  whid  ae 
not  snificient  to  make  the  sale  void.  For  this  kind  of  deeeit  ii 
not  restrained,  no  more  than  the  injustice  of  those  wbo  sell  deim 
or  bay  cheaper  than  the  tme  value ;  nnless  the  price  'were  regs- 
lated,  as  it  ia  in  some  things  by  the  civil  policy,  or  by  the  commoa 
custom  of  trade.  But  these  cases  excepted,  it  is  not  possibk  tt 
fix  the  just  point  between  what  is  over  and  what  is  under  tbe  tm 
value.  Hence  it  is  that  it  is  said  in  a  law  of  the  Bomans,  tial  it 
is  naturally  lawful  to  sell  dearer  and  to  bny  cheaper  than  the  tnt 
value ;  and  in  this  manner  to  cheat  one  another.'  So  the  Inr 
expresses  it ;  the  meaning  of  which  is,  that  the  advantage  vU 
the  seller  or  buyer  may  have  one  over  the  other  as  to  the  pm 
either  is  not  in  effect  a  cheat,  or,  if  it  be  attended  with  no  otfaa 
drcumstances,  it  goes  unpunished.' 

1218.  Thus,  the  incapacity  of  persons  may  be  such  that  it  ■*■ 
nuls  all  the  covenants  they  engage  in,  such  as  that  of  a  madmai; 
or  only  such  as  renders  them  incapable  of  some  covenants,  batMt 
of  all  without  distinction ;  such  as  that  of  mairied  womca  it 
some  provinces,  and  of  minors,  who  cannot  engage  themselves  bs> 
less  the  obligation  turn  to  their  advantage. 

1219.  It  is  only  unlawful  covenants,  and  such  as  are  oontmyls 
law  and  good  manners,,  that  are  wholly  null  without  any  taaps- 
ament;  for  this  vice  cannot  be  tolerated  in  any  degree. 

1220.  The  vices  of  covenants  which  suffice  to  annul  them  baw 
two  effects.  One  is,  to  give  occasion  for  dissolving  the  covcnist. 
if  the  person  who  complains  of  it  desires  that  it  may  be  disrolnl 
And  the  other  is,  to  oblige  him  who  had  used  some  unfair  n 
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he  title  of  ihe  Loan  of  Money ^  that  usury  is  not  prohibited  by  the 
ftoman  law,*'  this  matter  does  not  properly  come  within  the  design 
of  this  work,  and  it  hath  its  rules  in  the  laws  of  the  church,  in  the 
Qidinances,  in  the  customs,  and  in  our  usage. 

1222.  As  to  the  other  vices  of  covenants,  we  shall  reduce  such 
tt  shall  be  treated  of  under  this  title  to  four  kinds.  The  first  is, 
d  diose  which  are  opposite  to  the  knowledge  that  is  necessary  for 
contracting;  the  second  is,  of  those  which  encroach  on  liberty; 
the  third  kind  is,  of  such  vices  as  are  contrary  to  sincerity  and  in- 
tegrity ;  and  the  fourth  is,  of  such  as  are  contrary  to  law  and  good 
manners.  And  these  shall  be  the  subject-matter  of  the  four  sec- 
tioas  into  which  the  title  shall  be  divided. 

1223.  We  shall  not  speak  here  of  the  vice  which  proceeds  from 
tiie  incapacity  of  the  persons ;  for  as  there  are  different  incapaci- 
titt  of  minors,  of  married  women  (who  in  some  provinces  cannot 
bind  themselves  at  all,  and  in  others  not  without  the  consent  of 
tiidr  husbands),  of  prodigals  who  are  debarred  from  the  manage- 
ment of  their  own  estates,  of  madmen,  and  others  ;  every  one  of 
tiiefle  incapacities  shall  be  explained  in  its  proper  place.  And  as 
to  this  matter,  the  reader  may  consult  the  title  of  Persons^  the  fifth 
lection  of  the  title  of  Covenants^  the  title  of  Tutors^  that  of  Ouror 
torSf  as  also  that  of  Dowries. 


SECTION    I. 

op  ignorance  or  error  in  point  of  fact  or  law.* 

Art.  L 

1224.  Definition  of  Error  in  Fact  —  Error,  or  ignorance  of  fact, 
consists  in  not  knowing  a  thing  which  is.  As  if  one  who  is 
named  executor  of  a  will  knows  nothing  of  the  will;  or  if  he 
knows  of  the  will,  and  is  ignorant  of  the  death  of  the  testator.* 

II. 

1225.  Definition  of  Error  in  Law.  —  Error,  or  ignorance  of  law, 
onaists  in  not  knowing  what  a  law  prescribes.     As  if  a  donee  is 

*  V.  I.  1,  ^  3,  /.  11,  ^  1,  D.  depign.;  —  /.  39,  D.  depign.  act.; — /.  14,  C  detuur. 

*  See  concerning  this  matter  the  first  section  of  the  title  Of  thou  who  receive  what  is  not 
ir  Due* 

*  L  l,\  I,  D.  dejwr.  Hfact.  ign,;  —  d.  I.  4  uft. 

42* 
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to  their  prejudice,  cannot  always,  as  minors,  be  relieved  against 

the  damage  which  they  may  have  sustained  by  their  covenants, 

through  ignorance  of  the  law,  or  error  in  fact     But  in  some  cases 

they  may  have  relief,  and  in  others  they  must  bear  with  the  loss,' 

as  shall  be  explained  in  the  following  rules. 

VIL 

1230.  Of  Error  in  a  Factj  which  is  the  only  Cause  of  the  Cove- 
vs»L — If  the  error  in  fact  be  such  that  it  is  evident  that  he  who 
has  erred  has  consented  to  the  covenant  only  because  he  was 
ignorant  of  the  truth  of  a  fact,  so  that  the  covenant  happens  to 
have  no  other  foundation  than  a  fact  contrary  to  the  truth  which 
was  unknown;  such  an  error  will  be  sufficient  to  annul  the  cove- 
nant, whether  the  party  covenanting  has  engaged  himself  in  any 
ku,  or  whether  he  has  neglected  to  make  use  of  a  right  that  was 
fidlen  to  him.  For  not  only  does  the  covenant  prove  to  be  with- 
out a  cause,*  but  it  has  for  its  foundation  only  a  false  cause. 
Thus,  if  it  happens  that  the  heir  or  executor  of  a  debtor,  who  in 
his  lifetime  had  paid  the  debt,  of  which  the  acquittance  cannot  be 
foond,  obliges  himself  to  the  heir  or  executor  of  the  creditor,  he 
being  ignorant  of  the  payment  already  made ;  the  obligation  will 
be  without  effect,  whenever  the  acquittance  is  found.  Thus,  if  it 
happens  that  two  executors  dividing  between  them  a  succession, 
the  one  leaves  to  the  other  goods  that  were  bequeathed  to  him  by 
a  codicil,  and  that  afterwards  this  codicil  proves  to  be  forged;  he 
may  demand  a  new  partition.** 

VIIL 

1231.  If  the  Error  in  Fact  is  not  the  only  Cause  of  the  Covenant. 
—If  the  error  in  fact  has  not  been  the  only  cause  of  the  covenant, 
*nd  if  it  hath  some  other  cause  independent  on  the  fact  which  was 
^known  to  the  party  covenanting,  this  error  will  not  hinder  the 
covenant  from  having  its  full  effect.  Thus,  they  who  transact  about 
^  their  affairs  in  general,  cannot  complain  of  having  erred  in  the 
feet  of  one  of  them  in  particular.     Thus,  the  heir  who  has  sold 

'  L.  2,  D.  dejur.  etfact.  ign. 

^  See  the  fiith  article  of  Uie  first  section  of  Covenants. 

^  L.  116,  S2^D.de  reg.  jur.;  —  L  8,  D,  de  jur.  et  fact,  ign.;  —  /.  9,  eod.;  —  /.  23,  D.  de 
nulkt.  md. ;  —  /.  4,  C.  dejur.  etfact.  ign. ;  —  /.  3,  §  1,  />.  de  trans. ;  —  /.  12,  in  fine^  eod. ;  — 
I'  6,  eod.    See  the  foUowing  article. 
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the  inheritance  will  not  be  relieved  against  the  sale,  became  it 
did  not  know  all  the  effects  that  belonged  to  the  inheritanoe.' 

IX. 

1332.  ^jiorttnce  of  Facts  U  prettmed. —  Ignoranoe  of  fiuti  k 
presumed,  when  there  ia  no  proof  to  the  contrary.  Bot  thii  ]»■ 
sumption,  which  is  always  natural  in  facts  that  do  oot  concon  ni| 
does  not  take  place  in  things  which  concern  ns.  For  every  cae  ii 
presumed  to  know  what  is  his  own  proper  act  and  deed.' 

X. 

1333.  Error  canted  by  Fraud.  —  If  it  is  by  the  fraud  of  one  of 
the  contracting  parties  that  the  other  has  been  cheated  by  an  tnr 
of  fact,  as  if  one  concealed  a  title  or  deed  belonging  to  the  otki^ 
the  covenant  will  be  made  void ;  and  he  who  has  concealed  tUi 
title  will  be  liable  to  make  good  all  the  loss  and  damage  that  dd 
have  ensued  upon  the  said  fraud." 

XL 
1234.  We  are  to  judge  of  the  Effect  of  the  Error  bg  lie  dram- 
itancet.  —  In  all  the  cases  where  one  of  the  contzacting  paitiet 
complains  of  an  error  in  fact,  we  may  judee  of  it  by  tbe  f< 

rules,  according  to  the  ciri.'U[iist:iii<:i -^ ;  >uili  u?  tin;  ijii.iliiy  mul  > 
aeqiicncti  of  the  error:  the  regard  whicli  the  coniraciors  have 
to  the  fact  which  appeared  to  them  to  be  true,  and  which  prowi 
to  be  otherwise :  the  effect  which  the  truth  that  was  hidden  woaU  J 
have  produced,  had  it  been  known  to  them:  the  easiness  or di 
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XII. 

1235.  Error  of  Computation.  —  The  error  of  computation  is  a 
mistake,  when  in  reckoning  we  put  one  number  instead  of  another 
which  was  the  true  one,  and  which  we  should  have  set  down  had 
it  not  been  for  that  mistake.  Which  is  a  kind  of  error  in  fact 
different  from  all  other  errors,  in  that  it  is  always  repaired.®  For 
it  is  always  certain  that  the  parties  intended  only  to  set  down  the 
tme  number,  and  they  could  not  make  another  number  supply  its 
place. 

XIIL 

1236.  Effect  of  the  Error  in  Law.  —  An  error  in  law  is  not  suf- 
fident,  as  an  error  in  fact  is,  to  annul  covenants.'  For  the  ablest 
men  alive  may  be  ignorant  of  facts  ;^  but  nobody  is  excused  from 
knowing  the  laws,  and  persons  are  subject  to  them  although 
they  be  ignorant  of  them.'  This  error  or  ignorance  of  the  law 
hath  its  different  effects  in  covenants,  according  to  the  following 
roles. 

XIV. 

1237.  ^  the  Error  in  Law  be  the  only  Ca/use  of  the  Covenant.'^ 
tf  the  ignorance  or  error  in,  law  be  such  that  it  is  the  only  cause 
of  a  covenant  in  which  one  obliges  himself  to  a  thing  which  he 
Was  not  bound  to  otherwise,  and  there  be  no  other  cause  on  which 
the  said  obligation  can  be  founded ;  the  cause  proving  to  be  false, 
the  obligation  will  be  null.     Thus,  for  example,  if  he  who  pur- 
chases a  fief  situated  in  a  custom  where  no  fine  is  payable  for  the 
pnrchase,  goes  to  the  lord  of  the  manor,  and  compounds  with 
him  for  the  fine  which  he  supposed  to  be  due ;  this  covenant,  which 
has  no  other  foundation  besides  this  error  alone,  will  not  oblige 
tte  purchaser  to  pay  the  fine  which  was  not  due.* 

*  L  un.  C.  de  err.  cede. 

^  t.%D.  dejwr.  el  fad.  ign. 

'  See  the  ninth  article  of  the  first  section  of  the  Rules  of  Law. 

*  L  8,  D.  dejwr.  etfad.  ignor.  Sec  the  following  article.  It  is  to  be  remarked  with 
■^•pect  to  the  example  mentioned  in  this  article,  and  that  of  the  sixteenth  article,  that  the 
^^Bwance  of  the  dispositions  of  the  customs  is  an  i^orance  of  law,  as  much  as  the  igno- 
^■ce  of  the  ordinances  and  other  laws.  For  although  the  dispositions  of  customs  be  con- 
sidered as  facts,  because,  being  only  part  of  the  positive  law,  and  different  in  different 
^hces,  it  l<  natural  Uiat  they  be  not  all  known,  even  to  the  most  knowing  persons :  yet 
^erthelcss  they  have  the  force  of  laws,  which  have  their  effect  with  regard  to  those  that 
Me  ignorant  of  them,  as  well  as  those  who  know  them. 
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XV. 

1238.  Another  Effect  of  tke  foregoing  RuU.  —  The  fiwf^oiag 
rule  not  only  takes  place  in  preserving  the  person  who  em  from 
sufTering  any  loss,  as  in  the  case  there  explained ;  bnt  it  taks 
place,  likewise,  to  hinder  him  from  being  deprived  of  a  right  whick 
he  did  not  know  belonged  to  him.  Thus,  for  instance,  if  Ae 
nephew  of  an  absent  person  takes  care  of  hia  affiure,  and,  Ae 
absent  person  happening  to  die,  the  brother  of  the  deceased,  u  hii 
heir  and  next  of  kin,  demands  of  the  nephew  an  account  of  kii 
intromissions  with  the  effects  of  the  deceased ;  the  nephew  gira 
an  account,  and  reatorea  to  liia  uncle  all  that  reniained  in  Ju» 
hands  belonging  to  the  said  succession,  for  want  of  knowing  tiot 
he  succeeded  likewise  to  the  deceased,  by  the  right  of  repro- 
sentation  of  his  father,  who  was  brother  to  the  deceased;  be  oaj 
afterwards,  being  informed  of  his  right,  demand  his  part  of  Ibc 
snccesaion.' 

XVL 

1239.  A  Case  wherein  the  IgnorancF.  of  the  Law  is  of  no  AvA 
—  If  by  an  error  or  ignorance  of  the  law  one  has  done  hiraadf  » 
prejudice,  which  cannot  be  repaired  w^ithout  breaking  in  apontb 
right  of  another  person,  this  error  \vilL  make  no  change  or  alim> 
tion  to  the  prejudicre  of  that  other  person.  Thus,  for  exain]d)-,i( 
he  who  has  been  born  and  bred  in  a  country  where  per*oia  m 
reputed  to  be  majors  at  the  age  of  twenty  years,  treats  in  anolte 
country,  where  the  laws  continue  the  minority  to  the  age  of  fii* 
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red  by  a  title  which  the  law  does  not  allow  to  be  annulled 
iooiint  of  any  such  damage  sustained." 

XVIL 

U).  J^the  Error  in  Law  is  not  the  only  Came  of  the  GovenanL 
the  error  in  law  has  not  been  the  only  cause  of  the  covenant, 
be  who  hsis  done  himself  some  prejudice  may  have  had 

other  motive,  the  error  will  not  be  sufficient  to  annul  the 
lant.  Thus,  for  example,  if  an  executor  treats  with  a  legatee, 
pays  him,  or  obliges  himself  to  pay  him,  his  whole  legacy, 
nowing  any  thing  of  the  right  which  he  had  to  detain  part  of 
cause  the  testator  had  bequeathed  beyond  what  he  had  right 
ipose  of,  either  by  law  or  custom ;  this  covenant  will  not  be 

For  this  executor  may  perhaps  have  obliged  himself  to  pay 
rhole  legacies,  out  of  a  motive  of  executing  fully  and  entirely 
dll  of  the  deceased  to  whom  he  succeeds.  And  it  would  be 
ame  thing  with  respect  to  the  heir  or  executor  of  a  donor, 
had  executed  or  ratified  a  donation,  which  he  did  not  know 

null  for  want  of  being  registercfd.' 


SECTION    II. 

OF    FORCE. 

U.  Hie  Nature  and  Effects  of  Force  upon  Liberty.  —  To  know 
is  the  effect  of  force  in  covenants,  and  what  degree  it  ought 
of  to  make  them  void,  it  is  necessary  that  we  know  what 
e  of  liberty  is  requisite  in  the  making  of  covenants  ;  and  that 
jserve  that  there  is  a  great  difference  between  the  character 
B  liberty  that  sufficeth  for  rendering  our  actions  good  or  bad, 
he  character  of  the  liberty  that  is  necessary  in  covenants. 
12.  In  the  case  of  liberty  to  do  good  or  evil,  to  commit  a 
,  an  injustice,  a  bad  action,  violence  may  well  weaken,  but  it 
not  altogether  destroy,  that  liberty.     And  he  who,  yielding  to 


qnis  patremfamilias  esse  credidit,  non  vana  simpiicitate  dcccptns,  ncc  juris  igno- 
led  quia  pablice  paterfamilias  plerisqne  videbatar :  sic  agebat,  sic  contrahebat,  sic 
ims  fitngebatar :  cessabit  senattisconsnltam.  L.  3,  D.  de  senatusc.  Maced.  It  ap- 
f  this  law,  that  if  this  creditor  had  erred  in  law  he  had  lost  his  debt.  See  the  re- 
1  the  fourteenth  article. 
9,  C.  ad  leg.  Falc. ;  —  /.  9,  ^  5,  D.  dejur.  etfaci.  ign. 
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force,  commits  a  crime,  chooses  to  fonake  hia  dot;  that  he  nwj 
avoid  an  evil  of  another  kind.  So  that,  notwithstanding  the  icm, 
he  commits  the  evil  ijrecly  and  of  choice.  Bnt  in  covenants,  when 
one  of  the  parties  has  been  forced  to  consent  to  it,  the  conditioD  in 
which  his  liberty  was  did  not  leave  him  the  oae  of  it  tbatw 
necessary  for  giving  a  consent  which  might  Innd  him  and  naia 
the  covenant  valid. 

1343.  The  difference  of  these  ways  in  which  force  is  oonudocd 
with  respect  to  the  liberty  necessary  in  actions,  and  with  mptct 
to  the  hberty  which  one  ought  to  have  when  he  enters  into  t 
covenant,  consists  in  this,  that  in  actions,  when  the  case  is  aboot 
the  not  committing  of  a  crime,  either  in  matters  of  &ith,  dr  in 
morals,  he  who  in  such  a  conjoncture  yields  to  force,  and  commib 
evil,  might  and  ought  rather  to  have  suffered  the  evila  with  wUek 
be  was  threatened,  than  fail  in  what  he  owed  to  troth  or  jtutiee; 
the  love  of  which,  had  he  been  sincere  in  it,  wonld  have  eaaUad 
him  to  stand  out  against  all  terrors  whatsoever,  ratba  dm 
abandon  so  essential  a  duty.  Thus  the  force  has  not  quite  d^ 
etroyed  his  liberty,  but,  weakening  it,  has  engaged  him  to  make  ■ 
bad  use  of  it,  and  to  choose  freely  to  commit  an  evil  action,  th*t 
he  might  avoid  suffering.  But  when  the  case  is  abont  a  force  th>t 
does  not  compel  us  to  the  breach  of  any  duty,  but  which  pota  ■ 
only  uiultT  till,-  ni'ci'ssily  of  bearing  a  loss,  he  who  finds  hinMlf 
in  such  a  conjuncture,  that  he  must  either  abandon  his  intRMt, 
or,  for  the  preservation  of  it,  expose  himself  to  the  effects  of  *fr 
lence,  is  in  such  a  condition  that  he  cannot  use  hia  libcity  i> 
choosing  to  preserve  what  others  have  a  mind  to  make  him 
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in  covenants,  that  if  the  violence  be  such  that  prudence  and 
reason  oblige  him  who  is  assaulted  to  abandon  some  part  of  his 
goods,  some  right,  or  other  interest,  rather  than  make  resistance ; 
the  consent  which  he  gives  to  a  covenant  that  strips  him  of  hia 
goods,  to  ward  off  the  danger  that  threatens  him,  has  not  the 
character  of  the  liberty  that  is  necessary  for  entering  into  engage- 
ments, and  whatever  he  does  in  this  condition,  against  his  interest| 
on^t  to  be  annulled. 

1244.  What  Force  anmUs  Covenants,  —  It  is  further  to  be  ob- 
served on  the  same  subject  of  the  effect  of  force  in  covenants,  that 
all  manner  of  force,  all  violence,  all  threatenings,  are  unlawful ; 
and  that  the  law  condemns,  not  only  such  as  expose  the  life  to 
danger,  or  the  body  to  any  torment,  but  also  all  sorts  of  bad 
treatment,  and  all  forcible  means.  And,  in  fine,  it  is  to  be  re- 
marked, that,  seeing  all  persons  have  not  the  same  courage  to 
resist  violence  and  threatening,  and  that  many  are  so  weak  and 
fearful  that  they  cannot  stand  out  against  the  least  impressions, 
we  ought  not  to  limit  the  protection  of  the  laws  against  threaten- 
ings and  violence  so  as  to  restrain  only  such  acts  as  are  capable 
to  overcome  persons  of  the  greatest  courage  and  intrepidity.  But 
it  is  just  likewise  to  protect  the  weakest  and  most  fearful ;  and  it 
18  chiefly  on  their  account  that  the  laws  punish  all  acts  of  violence 
and  oppression.^  Thus,  as  the  laws  punish  those  who  by  some 
deceit  or  surprise  take  advantage  of  the  simplicity  of  others, 
although  the  deceit  does  not  amount  to  a  direct  forgery  or  other 
excess;*'  so  likewise  with  much  greater  reason  do  the  laws  chas- 
tise those  who  by  any  violent  means  strike  terror  into  the  minds 
of  weak  persons,  although  the  violence  do  not  go  so  far  as  to  put 
the  life  in  danger. 

1245.  It  follows  from  all  these  principles,  that,  if  a  covenant  has 
been  preceded  by  any  act  of  force,  any  violence,  any  threatening, 
that  may  have  obliged  the  person  who  complains  of  it  to  give  a 
consent  contrary  to  justice  and  to  his  own  interest,  it  will  not  be 
necessary  for  obtaining  a  redress,  to  prove  that  his  life  was  in 
danger,  or  his  person  exposed  to  any  other  great  violence.  But  if 
it  shall  appear  by  the  circumstances  of  the  quality  of  the  persons, 
of  the  injustice  of  the  covenant,  of  the  condition  in  which  the  per- 
son was  who  brings  the  complaint,  of  the  acts  of  violence,  or  of 
the  threatenings,  that  the  party  gave  his  consent  barely  because 

*»  Levit  vi.  2  j  xix.  13.  «  L,  1,  D.  de  dolo. 
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of  the  force  he  was  under ;  it  will  be  jnst  to  anniil  a  corenu^ 
which  has  no  other  cause  or  foundation  besides  the  force  that  hu 
been  used  agunst  him  who  has  been  engaged  in  a  covenant  con- 
trary to  justice  and  to  his  own  Interest 

1246.  We  have  made  here  all  these  remarks,  in  order  to  establiih 
the  natnial  principles  of  the  rules  relating  to  this  matter;  and  to 
give  a  reason  why  we  have  not  inserted  among  the  rules  of  this  Kfr 
tion  that  rule  of  the  Roman  law  which  says  that  we  are  not  to 
rechon  as  violences  sufHcient  to  annul  a  consent  those  which  cu 
only  influence  weak  and  fearful  persons ;  but  that  the  violence  mmt 
be  such  as  to  strike  a  terror  capable  of  intimidating  persons  of  the 
greatest  courage ;  ^  which  another  rule  reduces  to  the  danger  of  lift, 
or  torment  of  the  body  ;*  for  it  is  most  just  and  reasonable,  bhI 
likewise  agreeable  to  our  practice,  that,  all  manner  of  violence  bong 
unlawful,  we  should  restrain  even  those  acts  of  it  that  do  not  go 
to  so  great  excess,  and  that  reparation  should  be  made  of  all  tht 
prejudice  occasioned  by  acts  of  violence  which  engage  the  weaknl 
persons  to  do  a  thing  that  is  unjust  and  contrary  to  their  interot 
Which  is  founded  likewise  on  some  rules  of  the  Roman  law,  bf 
which  all  force  is  declared  unlawful,  and  all  acts  of  violence  pn>- 
hibited,  even  although  they  are  employed  to  procure  one's  kV 
justice.'  And  these  rules  are  so  essential  a  part  of  the  lav  of 
nature,  that  there  would  be  no  order  in  the  society  of  i 
were  not  even  the  least  acts  of  violence  repressed. 
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III. 

1249.  Divers  Ways  of  using  Force.  —  Although  the  violences 
offeredj  and  the  menances  that  are  used,  do  not  go  to  that  extrem- 
ity as  to  put  the  life  in  danger,  yet  if  other  unlawful  means  are 
used,  such  as  the  keeping  one  shut  up  till  he  grants  what  is  de- 
(nanded  of  him,  if  one  exposes  another  to  the  hazard  of  some 
3vil,  the  reasonable  fear  of  which  obliges  him  to  give  a  forced  con- 
lent,  the  said  consent  will  be  without  effect ;  and  the  person  who 
las  used  such  unfair  means  to  obtain  it  will  be  condemned  to 
nake  good  the  damage,  and  undergo  other  punishments  which  he 
(hall  have  deserved  according  to  the  circumstances.  Thus,  if  he 
nto  whose  hands  were  deposited  papers,  or  other  things,  denies 
;hat  the  said  things  were  left  with  him;  or  threatens  to  bum 
^hat  he  is  bound  to  restore,  unless  the  person  to  whom  the  things 
ieposited  belong  give  him  a  sum  of  money,  or  other  thing,  which 
le  unjustly  demands ;  whatever  shall  have  been  consented  to  in 
ins  manner  will  be  annulled ;  and  the  depositary  will  be  punished 
!br  his  treachery,  and  for  this  exaction,  according  to  the  circum- 
stances.* 

IV. 

1250.  ^  a  Magistrate  abuses  his  Authority  to  intimidate  one  in 
order  to  extort  a  Consent.  —  If  a  magistrate  or  other  officer  uses 
his  authority  contrary  to  justice,  and  by  threatenings,  or  other  un- 
lawful ways,  whether  it  be  for  the  interest  of  others  or  his  own, 
engages  any  person  to  give  a  consent,  which  is  given  purely  out  of 
fear  of  the  evil  which  he  is  capable  of  doing,  the  consent  extorted 
by  such  violence  will  be  annulled ;  and  the  magistrate  will  be  an- 
swerable for  the  damage  which  he  shall  have  caused,*  and  be  lia- 
ble to  the  other  penalties  which  such  a  misdemeanour  may  have 
merited. 


*  ZX  8,  ^  1,  Z).  quod  met.  caua. ;  —  /.  1,  eod. ;  —  /.  22,  eod. ;  —  /.  \dt.  ^  2,  eod.  The  laws  do 
not  allow  priyate  persons  to  make  use  of  any  violence  or  force  whatsoever,  not  even  to 
lo  themselves  justice.  And  therefore  much  less  do  thej  permit  them  to  use  violence,  to 
thremten,  to  intimidate,  in  order  to  extort  a  consent  to  an  unjust  pretension.  See  at  the 
end  of  the  preamble  to  this  section  the  law  cited  under  the  letter  f  See  also  the  sev- 
enth article  of  this  section,  and  the  sixteenth  article  of  the  fifth  section  of  Covenants.  See 
ilso  Lev.  vi.  2,  3,  4,  5. 

*  X.  3,  S  \^D.  quod  met.  cam. ;  —  I.  ult.  C.dehis  qua  vi  metusve  c.  g.  s.    See  the  eighth 
of  the  Contract  of  Sale^  in  the  preamble. 
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V. 

1351.  Violenee  upon  other  Personi  than  him  vfhom  tkeif  Inn  t 
JiEitd  to  force  to  a  Consent.  —  If  the  violence,  the  threats,  at  oAta 
ways  of  the  like  natore,  are  used  towards  other  persona  than  him 
from  whom  they  intend  to  extort  a  consent ;  and  they  intimiiiitc 
him  by  the  impression  which  the  fear  of  seeing  thoee  psKW 
exposed  to  any  evil  treatment  makes  upon  him,  as  if  it  is  hu  wife, 
his  son,  at  any  other  person  whose  suSeringa  ought  sensibly  to 
affect  him,  the  consent  obtained  by  such  means  will  be  annnUed, 
and  the  party  ofTending  be  liable  to  damages  and  other  penaltiei, 
according  to  the  circamstances.* 

VL 

1352.  What  it  done  by  Force  is  mull^  even  wUk  regard  to  Han 
who  did  not  use  it,  —  All  that  has  been  done  by  force  will  not  aij 
be  null  with  respect  to  those  who  have  used  the  force,  but  ibi 
with  respect  to  all  other  persons  who  pretend  to  take  advantage  d 
it;  For  what  is  of  itself  unlawful  cannot  subsist  in  &vor  of  laj 
person  whatsoever,  even  although  the  persons  who  have  done  tk 
violence  reap  no  profit  by  it' 

VIL 

1353.  We  are  to  judge  of  the  Effects  o/the  Fbrce  bj/  the  Gn^ 
stances.  —  In  all  cases  where  the  question  is  about  annnlliag  * 
covenant,  or  any  consent  that  is  pretended  to  have  been  gJTen  m* 
of  fear  of  some  violence,  or  other  bad  treatment,  we  are  to  jalff 
of  them  by  the  circumstances ;  such  as  the  injustice  that  has  bea 
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VIII. 

1254.  When  Force  is  used  to  oblige  one  to  comply  taith  a  Thing 
icA  is  jusL  —  If  violence  has  been  made  use  of,  instead  of  legal 
leans,  to  force  one  to  a  compliance  with  a  thing  that  is  just,  such 
s  a  debtor  to  pay  what  he  owes ;  the  persons  who  have  had  re- 
onrse  to  violent  means  will  be  liable  to  damages,  and  such  other 
onishment  as  the  violence  may  have  deserved,  and  even  that  of 
be  loss  of  the  debt  which  shall  have  been  exacted  by  such  illegal 
ouTBes,  according  as  the  quality  of  the  act  may  give  occasion 
hereto.^ 

IX. 

1255.  Counsel  and  Authority  do  not  impose  Force.  —  The  ways 
which  have  nothing  of  violence  and  injustice  in  them,  but  which 
make  only  impressions  to  induce  people  to  a  compliance  by  other 
lawful  and  honest  motives,  are  not  sufficient  to  annul  covenants. 
Thus,  the  counsel  and  authority  of  persons,  the  respect  due  to 
whom  engages  people  to  a  condescension,  such  as  that  of  a  father, 
a  magistrate,  or  other  persons  placed  in  some  dignity,  and  who  in- 
terest themselves  in  persuading  and  inducing  persons  to  enter  into 
some  covenant,  without  using  any  violence,  or  threatening,  are 
motives  of  which  the  impression  has  nothing  contrary  to  liberty, 
and  which  does  not  annul  the  covenants.  Thus,  the  son  who,  by 
the  father's  persuasion,  becomes  surety  for  him,  cannot  complain 
M  if  the  respect  which  he  had  for  the  paternal  authority  had  en- 
gaged him  to  it  by  force.  Thus,  he  who  becomes  bound  to  a  per- 
son in  great  power  cannot  pretend  that  his  obligation  is  the  less 
▼alid  upon  that  account.* 

X 

1256.  An  Order  of  a  Court  of  Justice  is  not  Force,  —  What- 
ever is  done  in  obedience  to  the  authority  of  justice,  and  to  the 
order  of  a  judge  within  the  bounds  of  his  ministerial  function, 
cannot  be  pretended  to  be  done  by  violence ;  few  reason  demands 

X.  12,  4  2,  D.  quod  met.  cans. ;  —  1. 13,  inf.  eod.;  —  /.  9,  C.  de  Mig.  et  act.  See  the  re- 
**k  on  the  third  article  of  this  section. 

I*-6^C.de  his  qua  vi  metusve  c.  g.  8. ;  —  v.  I.  2,  C.  nejiscus  vd reap. ;  —  v.  1. 26,  §  1,  Z).  cfe 
W*-  We  see  by  this  law,  that  we  are  not  to  nnderstand  indefinitely  that  other  rule  which 
'^js  that  we  ooght  not  to  take  that  to  be  the  will  of  a  son  which  he  does  in  obedience 
^  the  will  of  his  father.  Velle  non  creditur  qai  obsequitur  imperio  patris.  L.  4,  D.  de 
^'  jvr. 
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that  vre  should  pay  obedience  to  those  who   are  in   authority 
over  QB.' 


SECTION    III. 


OF    FRAUI)    AND    STELLIONATB. 

1357.  SleUionate.  —  Stellionate  ia  distingoished  from  frand  in 
general ;  for  although  it  be  but  a  kind  of  fraud,  yet  it  hath  its  pnipa 
name.  The  word  stellionate  hath  its  rise  in  the  Roman  law,  where 
the  Romans  distinguished  by  the  name  of  stelltonaita  all  tvdi 
cheats,  impostures,  and  other  criminal  frauds  which  had  no  proper 
name  of  their  own.  But  they  chicHy  gave  this  name  to  that  kind 
of  fraud  or  crime  which  those  persons  are  guilty  of^wbo,  baviiig 
sold  or  mortgaged  a  thing  to  one  person,  sell  it  to  another,  witboot 
telling  him  any  thing  of  the  first  engagement.' 

1258.  It  is  in  this  last  meaning  that  we  take  the  word  fte/&- 
nale,  restraining  it  to  that  kind  of  fraud  where  persons  who,  luv. 
ing  sold,  transferred,  or  mortgaged  a  certain  thing,  afterward* 
sell,  transfer,  or  mortgage  It  to  another,  without  acquaintiog 
him  with  the  first  engagement ;  which  is  such  a  character  in  fmi 
as  to  make  it  amount  to  a  crime,  and  which  is  restrained  by  pm- 
ishments  according  to  the  circumstances. 

Art.  L 

1259.  Definition  of  Fraud. — By  liraad  is  meant  all  i 
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annul  them.  Thus,  in  a  contract  of  sale,  what  the  seller  speaks  at 
random,  to  set  off  the  merchandise  which  he  sells,  although  very 
often  contrary  to  truth,  and  consequently  against  justice,  is  not  re- 
puted to  be  such  a  fraud  as  is  sufficient  to  annul  the  sale,  if  they 
be  only  such  cunning  artifices  as  the  buyer  may  easily  guard  him- 
self against,  and  on  which  the  sale  doth  not  depend.  But  if  the 
seller  declares  a  quality  of  the  thing  which  he  sells,  and  thereby 
engages  the  buyer  to  purchase  it ;  as  if  he  sells  a  land  or  tenement, 
with  a  right  of  service  which  is  not  due  to  it ;  this  will  be  a  fraud 
sufficient  to  annul  the  sale.  Thus,  in  all  cases  where  the  question 
is  to  know  if  there  be  any  fraud,  it  depends  on  the  prudence  of 
the  judge  to  find  it  out,  and  to  pimish  it,  according  to  the  quality 
of  the  fact  and  the  circumstances.  And  as  we  ought  not,  on  the 
one  hand,  easily  to  annul  covenants,  for  every  thing  that  may  not 
be  within  the  bounds  of  a  perfect  sincerity ;  so,  on  the  other,  we 
ought  not  to  suffer  simplicity  and  honesty  to  become  a  prey  to 
double-dealing  and  knavery.^ 

III. 

1261.  Fraud  is  never  presumed^  but  ought  always  to  be  proved. — 
Seeing  fraud  is  a  kind  of  crime,  it  is  never  presumed  if  there  be 
no  proof  of  it® 

IV. 

1262.  Difference  between  Personal  Fraud  and  that  which  is  called 
Dolus  re  ipsa,  —  We  must  distinguish  the  fraud  mentioned  here 
from  the  damage  which  happens  without  the  act  of  the  parties 
contracting.     As  if,  in  the  partition  of  an  estate,  one  of  the  parties 
happens  to  be  aggrieved  by  an  excessive  valuation  of  what  falls  to 
his  share,  or  if  a  purchaser  is  wronged  by  some  vice  in  the  thing 
sold,  although  the  seller  was  ignorant  of  the  said  vice.     It  is  this 
damage,  without  the  fraud  of  any  person,  which  is  called  dolus  re 
ipsa,  because  one  of  the  contractors  happens  to  be  cheated  by  the 
thing  itself,  without  any  fraud  on  the  part  of  the  other.*     But  per- 
sonal fraud,  which  is  that  treated  of  under  this  title,  implies  a  de- 
sign of  one  of  the  contractors  to  cheat  the  other,  and  the  actual 

•*  L-  1,  ^  I,  D.  de  ddo ; — /.  1,  ^  2,  />.  c2e  doli  mali  et  met.  except. ;  —  /.  l^D.de  doio ;  — 
/.  37,  Z>  de  doio; — /.  19,  Z>.  c2e  cedU.  ed.  See  the  twelfth  article  of  the  eleyenth  section  of 
the  Contract  of  Salt. 

«  f^^^C.de  ddo. 

^  L.  36,  Z>.  de  verb.  ob.    See  the  ninth  article  of  the  sixth  section  of  Covenants. 
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accompliehmeiit  of  the  cheat.*  As  if  a  son,  eoBcealtog  his  fatba*! 
testament,  transacts  with  a  creditor  who  had  lost  the  title  or 
voucher  of  the  debt  owing  to  him,  which  the  father  had  owned 
in  his  testament  to  be  a  jnst  debt,  and  makes  the  creditor  bj  thti 
means  lose  his  det>t.  There  is  this  difference  between  these  two 
kinds  of  wrong,  that  that  in  which  there  is  no  personal  Eraod  baretj 
annnls  the  covenants,  and  entitles  the  party  to  damageB,  if  tbcR  be 
room  for  it ; '  whereas  personal  fraud  may  sometimes  be  poniahed, 
according  to  the  circumstances. 

V. 

1363.  Defimtum  of  StelHonate.  —  Stellionate  is  tint  sect  of  fiwd 
which  is  practised  by  him  who  assigns,  seUs,  or  mortgmges  the 
same  thing  which  he  bad  already  assigned,  sold,  or  mortgnged 
to  another,  and  who  conceals  the  former  engagemenf  And  he 
likewise  is  guilty  of  stellionate  who  pawns  one  thing  inirtfad  of 
another,  if  It  is  of  less  valae,'>  such  as  copper  instead  <rf  gidd;  or 
who  pawns  a  thing  that  is  not  his  own.' 

VL 

1364.  EeeepiioH  to  the  former  Rule.  —  B*  the  thing  wUMb  ii 
pawned  or  mortgaged  to  a  second  creditor,  after  it  bu  faea 
pawned  or  mortgaged  to  a  former,  be  eofficleut  to  satisfy  botti 
then  it  will  not  be  reckoned  stellionate.' 


VIT. 
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SECTION    IV. 
of  unlawful  and  dishonest  covenants. 

Art.  L 

1366.  Two  Sorts  of  UnlawfiU  Covencmts.  —  Unlawful  covenants 
are  those  which  are  contrary  to  law.  And  as  there  are  two  kinds 
of  laws,  the  law  of  nature  and  the  positive  law  of  man,  so  there 
are  likewise  two  kinds  of  unlawful  covenants ;  to  wit,  those  which 
are  contrary  to  the  law  of  nature  and  good  manners,  and  those 
which  transgress  the  positive  law  of  man.  Thus,  it  is  against  the 
law  of  nature  and  good  manners  to  treat  about  the  committing  of 
a  robbery  or  a  murder ;  and  these  sorts  of  covenants  are  in  them- 
selves criminal  and  always  nuU.*  Thus,  it  is  against  the  positive 
law  of  man  to  sell  to  strangers  certain  kinds  of  merchandises, 
when  such  commerce  is  prohibited  by  some  particular  law.^ 

IL 

1267.  ^  what  Reject  a  CovenarU  is  contrary  to  Law.  —  We 
ought  not  to  place  without  distinction  in  the  number  of  unlawful 
covenants,  as  being  contrary  to  law,  all  those  in  which  the  parties 
agree  on  something  contrary  to  a  law ;  but  only  those  which  are 
against  the  spirit  and  intention  of  the  law,  and  which  are  such  as 
are  forbidden  by  the  law.  Thus,  this  covenant,  wherein  it  is 
agreed  that  the  seller  shall  only  warrant  his  own  acts  and 
promises,  makes  between  the  seller  and  buyer  a  rule  contrary  to 
that  of  the  law,  which  ordains  that  the  seller  shall  warrant  the 
thing  sold  against  all  evictions  whatsoever.  But  that  agreement 
is  nevertheless  lawful ;  for,  this  law  being  made  only  in  favor  of 
the  purchaser,  he  may  renounce  what  the  law  hath  enacted  for  his 
benefit ;  and  this  the  laws  do  not  prohibit® 

III. 

1268.  Unlawful  Covenants  liable  to  Punishment.  —  Unlawful 
covenants  are  not  only  null,  but  are  also  liable  to  punishment, 

•  L.  6,  C.  de  pact. 

^  See  the  ninth  article  of  the  ninth  section  of  the  Contract  of  Sale. 
'  L.  29,  C.  de  pact.;  —  /.  1,4  10,  Z).  die  oper.  two.  nunt.     Sec  the  twenty-seventh  article 
of  the  second  section  of  the  Rules  of  Law. 
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according  as  they  transgress  the  prohibifioa  and  spint  of  the 
law."* 

IV. 

1269.  Effect  of  UtUawful  Covenaats.  —  Unlawfhl  oovenanfi 
oblige  to  nothing,  except  to  make  good  the  damage  which  Ukj 
occasion,  and  to  Bufier  the  punishments  which  the  penoni  vaq 
have  deserved  who  made  them.* 


1270.  When  one  -may  or  viay  not  recover  what  it  wigutfig  gwoL 
—  If  the  covenant  is  unlawful  only  on  the  part  of  him  wbo 
receives,  and  not  of  him  who  gives,  as  if  a  depositaiy  demuxif 
money  for  restoring  the  thing  deposited  with  him,  or  a  thief  fa 
giving  back  what  he  has  stolen,  he  who  has  given  money  oo  9ttk 
an  account  may  demand  it  back,  although  the  receiver  have  p» 
formed  his  agreement'  But  if  the  covenant  be  nnlawfol  both  (■ 
the  part  of  the  giver  and  receiver,  as  if  one  who  has  a  lawNH 
depending  gives  money  to  the  judge  to  engage  him  to  give  jndf 
ment  in  bis  favor ;  or  if  one  person  gives  money  to  anotbcr  to 
engage  him  to  do  an  evil  action ;  he  who  has  given  the  maaejn 
justly  stripped  of  what  be  has  laid  out  on  such  an  acooont,  ad 
he  cannot  recover  it  And  he  who  received  the  money  caMt 
reap  the  profit  of  the  price  of  his  crime  ;  but  both  the  oas  undfli 
othca:  will  be  chastised  by  making  restitution,  and  i 
pmushments  which  they  shall  have  deserved* 


BOOK   II. 

OP  ENGAGEMENTS   WHICH  ARE   FORMED 
WITHOUT   A   COVENANT. 


1271.  T%e  Subject'Matter  of  this  Second  Book.  —  We  have  ex- 
ikined,  in  the  Treatise  of  Lawsf'  the  origin  and  nature  of  the  sev- 
aral  sorts  of  engagements  which  God  produces  among  men,  the 
better  to  link  them  together  in  society ;  and  we  have  endeavoured 
to  discover  in  those  sources  the  principles  and  spirit  of  the  laws 
which  relate  to  the  same  engagements.  For  since  God  hath  made 
Die  society  of  mankind  essential  to  their  nature,  that  he  might  em- 
[doy  them  in  the  duties  of  mutual  love,  which  he  enjoins  them  by 
the  second  law ;  it  is  by  the  engagements  under  which  he  puts 
them  that  he  determines  every  one  to  the  particular  duties  which 
he  has  a  mind  to  prescribe  to  him.  So  that  it  is  from  the  nature 
of  those  several  engagements  that  we  must  discover  their  respec- 
tive rules,  and  particularly  the  rules  of  such  engagements  as  are 
the  subject-matter  of  the  civil  law. 

1272.  In  order  to  a  more  particular  inquiry  into  the  several  mat- 
ters treated  of  in  the  civil  law,  we  have  made  a  plan  of  them,*  in 
which  we  have  distinguished  two  kinds  of  engagements.  One  is 
of  those  which  are  formed  by  the  mutual  will  of  two  or  more  per- 
sons in  covenants ;  and  it  is  this  kind  which  has  been  the  subject- 
Diatter  of  the  first  book.  The  other  is  of  those  engagements 
which  are  formed  without  the  mutual  will  of  the  parties,  but  only 
either  by  the  act  of  him  who  engages  himself  without  the  par- 
ticipation of  the  person  to  whom  he  is  engaged,  or  even  without 
the  will  of  either  of  the  parties,  and  by  a  bare  effect  of  the  divine 
providence.  And  it  is  this  second  kind  of  engagements  without  a 
covenant,  which  we  shall  treat  of  in  this  second  book. 

^  Chap,  1,  n.  8 ;  c&.  S,  R.  S ;  cA.  S ;  dL  4.  ^  The  Treatise  of  Laws,  chap,  14. 


616  TUB    CIVIL    LAW.  [PAKT  I.  BOOC  II. 

1273.  It  will  be  easy  to  discern,  by  the  bare  reading  of  the  table 
of  the  titles  of  this  book,  the  engagements  which  are  fonned  bj 
the  \vill  of  one  person  alone,  from  those  which  God  produoes  in- 
dependently of  the  will  of  both  parties. 

1374.  The  engagements  which  are  formed  by  the  will  of  the 
person  alone  who  engages  himself  have  this  in  common  with  the 
engagements  that  are  formed  by  covenants,  that,  both  the  one  and 
the  other  sort  having  for  theii  cause  the  will  of  pervons,  there  mij 
be  some  of  them  which  may  not  be  just,  and  which  may  be  oontn- 
ry  to  law  or  good  manners ;  and  in  these  engagements  the  partiei 
lay  themselves  under  no  other  obligation  than  that  of  repairingtbe 
evil  that  is  done  by  them.'  But  the  engagements  which  have  only 
for  their  cause  the  divine  providence,  and  which  are  independent 
on  our  wills,  such  as  guardianships,  pubhc  offices,  and  those  vhidi 
ere  formed  by  accidents,  and  by  events  brought  to  pau  hj  Qod, 
without  our  participation,  can  have  nothing  in  them  that ia  lujfliL 
And  it  is  the  hand  of  God,  by  which  they  are  formed,  that  poi^ 
out  in  every  one  of  them  what  is  the  duty  they  oblige  as  to.  lifm, 
whereas  the  greatest  part  of  men,  looking  on  these  engagemcatii 
when  they  are  painful  and  unprofitable,  as  being  only  a  grierooi 
and  heavy  yoke,  contrary  to  their  interests  and  inclinatioiu,  tbika 
them  off  as  much  as  they  can  with  impunity ;  they  ought,  <m  tk 
contrary,  to  reverence  in  them  that  order  of  God  which  is  •  Isv  to 
us,  and  to  execute  it  with  that  fidelity  and  carefnlDCM  which  «« 
owe  to  whatever  he  commands. 

1976.  Of  all  the  engagements  which  are  formed  -without  a  cow 
nant,  that  of  the  greatest  importance,  which  comprehends  in  il  lit 
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TITLE    I. 

OF  TUT0B8. 

1276.  NecesHty  of  Ghiardianships.  —  It  ia  equally  for  the  benefit 
of  religion  and  ciyil  government,  that  those  who  are  deprived  of 
their  fiettherB,  before  they  come  to  an  age  in  which  they  may  be  ca- 
pable of  governing  themselves,  should  be  put,  till  they  arrive  at 
such  age,  under  the  conduct  of  some  person  who  may  be  to  them 
instead  of  a  father,  as  much  as  is  possible,  and  who  may  take  upon 
himself  the  care  of  their  education  and  the  management  of  their 
estates.  And  it  is  to  the  persons  who  are  called  to  this  office  that 
we  give  the  name  of  tutors^  or  guardians.  It  is  not  necessary  to 
explain  here  what  that  state  is  which  we  call  minority,  during 
which  persons  are  under  tuition  or  guardianship,  and  how  long  it 
lasts.  The  reader  may  have  recourse  to  what  has  been  said  on 
this  subject  in  the  Treatise  of  Laws^  the  eleventh  chapter,  No.  9, 
and  in  tiie  title  of  Pers(ms^  Sect  I.  art  16,  and  Sect  II.  art  8 
and  9. 

1277.  The  Natwre  of  this  Engagement.  —  The  engagement  of 

tntovs  or  guardians  is  among  the  number  of  those  which  are 

formed  without  a  covenant ;  for  it  obliges  those  who  are  called  to 

that  office,  whether  they  will  or  not,  by  a  just  effect  of  the  order  of 

society  among  men,  which  does  not  permit  that  orphans  should  be 

abandoned.     Thus,  this  duty  naturally  falls  on  those  that  are  their 

nearest  of  Idn,  both  because  their  relation  engages  them  to  it  more 

strictly,  and  because  the  care  of  the  estates  of  minors  belongs 

properly  to  those  whom  the  law  calls  to  succeed  them,  if  there 

we  no  causes  which  may  excuse  them  from  accepting  the  said 

office,  or  if  they  are  under  no  incapacities  which  may  exclude 

them  from  it     As  the  tutor  is  obliged,  without  his  will,  to  take 

care  of  the  person  and  estate  of  the  minor,  so  it  is  likewise  just 

that  the  minor,  on  the  other  hand,  should  be  reciprocally  bound  to 

the  tutor,  to  ratify,  after  he  is  come  to  age,  whatever  the  tutor 

8hali  have  rightly  managed,  and  to  allow  him  the  expenses  which 

^^  shall   have  reasonably  laid   out     So  that  the  guardianship 

'Calces  a  reciprocal  engagement  between  the  tutor  or  guardian  and 

^he  pupil,  in  the  same  manner  as  if  they  had  contracted  with  one 

^iiother.       And   it   is   for   this   reason   that  this   engagement  is 

^ed  in  the  Roman  law   a  quasi  contractus^  that  is,  like  to  an 
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engagement  produced  by  a  contract  between  penons  who  lictt 
together.' 

1378.  Difference  between  our  Usage  and  the  Bomtm  Lam  at  ta 
Tttlorships  or  Ouardianskipt.  —  Before  we  proceed  to  the  eipluM- 
tion  of  the  rules  relating  to  tutorships  or  gnardiaiwhips,  it  b 
necessary  to  remark  on  this  subject  some  differencea  between  oar 
usage  and  the  Roman  law ;  for  without  the  knowledge  of  tboa 
differences  the  reader  would  be  perplexed,  in  many  articles,  aboot 
the  apphcation  of  the  rules  which  are  here  quoted. 

1279.  The  first  of  these  differences  consists  in  this,  that  by  dw 
Boman  law  tutors  were  given  only  to  males  under  the  age  ft 
fourteen  years,  and  to  females  under  the  age  of  twelve ;  and  not 
to  persona  that  were  above  that  age ;  and  the  tutorship  ended 
when  the  pupils  attained  to  the  said  respective  ages  of  twelve  asil 
fourteen,  which  were  called  puberty.  As  to  adult  persons,  or  thoM 
who  were  arrived  at  the  age  of  puberty,  they  had  only  canton 
assigned  them  till  they  accomplished  the  age  of  five-and-twenty 
years,  which  was  the  full  majority,  according  to  the  Soman  liw. 
And  even  the  said  curators  were  given  only  in  two  cases;  ooi^ 
when  the  minors  themselves  agreed  to  it ; "  and  the  other,  lAa 
the  persons  who  had  matters  to  settle  and  adjust  with  the  mincB 
procured  curators  to  be  assigned  them,  that  they  might  |m» 
cute  against  the  said  curators  the  actions  which  they  bad  agaiMt 
the  minors.'  But  the  tutor  was  discharged  by  the  puberty  of  kb 
pupil,  and  could  not  so  much  as  be  named  his  curator  if  he  d^ 
clined  it.^  He  was  obUged  only,  after  his  tutorship  was  at  an  ad, 
to  put  the  minor  in  nund  to  ask  for  a  curator,  and  if  he  had  a&is 
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"wdl  as  by  the  Roman  law,  it  is  only  after  the  completion  of  this 
age  that  persons  are  held  to  be  capable  of  all  sorts  of  engage- 
ments, without  hopes  of  being  relieved  against  them  in  considera- 
tion of  their  age.  So  that  in  this  title,  therefore,  we  shall  only 
make  use  of  the  name  ttUoTj  both  as  to  those  minors  who  are  under 
the  age  of  puberty,  and  those  who  are  above  it,  and  who  are  called 
adults,  although  in  the  laws  which  shall  be  quoted  the  words  tutor 
and  curator  must  be  understood  in  the  sense  which  they  had  in  the 
Roman  law. 

1280.  We  must  observe,  as  a  second  difference  between  our 
usage  and  the  Roman  law,  that  by  the  Roman  law  certain  per- 
sons were  called  to  tutorships  preferably  to  all  others,  such  as 
those  who  had  been  named  by  the  father  in  his  testament,  and 
for  want  of  such  nomination  the  next  of  kin,'  and  if  there  were 
many  in  the  same  degree  of  kindred,  they  were  all  called  together. 
But  in  France  the  usage  is,  that  the  relations  of  the  minor  are 
called  to  appear  before  the  judge  who  has  the  appointment  and 
nomination  of  the  tutor,  in  order  to  see  such  tutor  assigned,  and 
tbey  do  not  implicitly  follow  the  will  of  the  father  who  had  nomi- 
nated a  tutor  by  his  testament,  nor  the  order  of  the  proximity  of 
Mood.  But  the  relations  are  at  liberty  to  make  another  choice,  if 
tbey  think  there  is  occasion  for  it.  And  this  liberty  takes  place, 
not  only  in  the  cases  where  the  persons,  whom  the  proximity  of 
blood  would  call  to  the  tutorship,  should  have  just  grounds  of 
being  excused  from  it,  or  should  be  incapable  of  it,  but  it  is  made 
use  of  to  discharge  very  often  the  next  of  kin,  who  have  no  legal 
excuses  to  offer  why  they  should  be  exempted  from  it  And  it  is 
for  this  reason  that  in  France  all  tutorships  are  said  to  be  dative ; 
and  although  this  usage  is  foimded  on  a  principle  of  equity,  be- 
cause in  reality  it  may  so  happen  that  the  next  of  kin,  who  has 
not,  perhaps,  sufficient  excuses  to  exempt  him  from  the  tutorship, 
may  not  have  the  qualifications  that  are  necessary  to  make  a  good 
tutor ;  yet  this  liberty  is  very  often  turned  to  a  bad  use,  and  the 
nearest  relations,  who  often  have  not  the  good  of  the  minors  so 
much  in  their  view  as  to  get  themselves  delivered  from  the  burden 
of  the  tutorship,  contrive,  by  their  intrigues,  to  get  it  settled  on  the 
remotest  relations  ;  which  is  an  abuse  that  ought  to  be  corrected, 
by  some  proper  regulation  for  that  purpose. 

*  L,  1,  D.  de  tatam.  tut.  ;-^Instit.  de  leg.  agn.  tut.;  —  l.\et  L  6,  D.  de  leg.  tut. ;^ Nam, 
lis,  aq>.  5.    See  the  eighth  article  of  the  first  section. 
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1291.  The  third  difference  between  onr  usage  and  the  Bomu 
law  consistii  in  tfac  manner  of  appointing  tutors  to  minors.  Fa 
seeing  there  was  not  in  Rome  any  public  officer  who  did  the 
functions  wliich  iu  this  kingdom  are  perfonned  by  the  king's  ppofr' 
tors  in  the  respective  juiisdictions,  it  was  required  that  the 
mothers  of  the  minors,  their  relations,  their  friends,  c«  thcar  fikr^ 
tines,  that  is,  those  who  had  been  set  at  liber^  from  ait-mj  hjr 
the  ancestors  of  the  minors,  should  apply  to  tiie  magiBbatea  to 
have  tutors  assigned  them.i  But  in  France  it  is  the  duty  of  the 
king's  proctors,  and  of  those  who  perform  the  functions  of  tint 
oflice  in  the  inferior  courts  of  lords  of  manors,  to  see  that  minm 
have  tutors  assigned  them ;  and  the  mothers,  or  relations,  wfao 
have  a  mind  to  see  that  due  care  be  taken  of  it,  may  apply  to  tbe 
said  officers  for  their  assistance  in  this  matter. 

1283.  As  to  the  other  difTcrences  which  may  happen  to  be  be- 
tween our  usage  and  the  Roman  law,  they  shall  be  taken  DOtin 
of  ill  their  proper  places,  and  it  is  not  necessary  to  aay  any  Ihof 
of  them  here. 


SECTION    I. 

of  tutors,  and  of  their  komination. 

Art.  L 
1383.  Definition  of  Tutorship. —  The  tutor  is  he  to  wbooi  ii 
committed  the  care  of  the  person  and  estate  of  the  minor.    Aai 
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IIL 

1285.  T%e  nearest  Relations  ought  to  be  appointed  Tutors^  if  there 
is  no  Reason  to  the  contrary.  —  Although  it  be  natural  to  name 
for  the  tuition  of  a  minor  him  whom  the  nearness  of  blood  oalls 
to  be  the  minor's  heir  and  successor ;  *  yet  seeing  that  it  may  often 
happen  that  the  nearest  relations  are  either  incapable  of  being 
tntos,  ot  have  lawful  excuses  for  declining  the  said  office,  we  may 
ntme  for  totcMrs  relations  of  a  remoter  degree,'  or,  in  default  of  re- 
htkms,  those  who  are  allied  by  marriage,  and  even  strangers,  if 
tee  be  no  relations  or  allies  who  can  be  named,  that  is,  who  are 
capebk  of  being  tutors,  and  who  have  no  lawful  excuse  for  de- 
dining  the  office.  And  if,  in  the  place  where  the  pupil  resides, 
there  be  no  person  fit  to  be  tutor,  one  may  be  chosen  out  of  the 
neighbouring  places.' 

IV. 

1286.  Nomination  of  the  Tutor  by  the  Father  or  Mother.  —  Fa- 
tben^  and  mothers^  may  name  tutors  to  their  infant  children. 
But  although  their  choice  be  a  presumption  of  the  capacity  and 
■ohcncy  of  the  person  whom  they  have  named,  yet  others  may  be 
luuned  in  their  place,  if  there  be  any  cause  which  requireth  the 
nialdng  of  another  choice.  For  it  may  happen,  either  that  the 
&ther  has  made  a  bad  choice,  or  that  some  change  hath  afterwards 
happened  either  in  the  morals  or  substance  of  the  person  whom 
he  has  named.* 

V. 

1287.  One  or  more  Tutors  may  be  named,  —  We  may  name  to 
only  one  minor  one  or  more  tutors,  if  his  condition  and  the  large- 
new  of  his  estate  require  the  administration  of  several  persons.™ 
And  the  tutors  manage  either  jointly  together  the  whole  estate  of 
the  minor,  or  each  of  them  apart  that  which  is  separately  commit- 

^ctveen  those  who  are  tinder  pnbertj  and  those  who  are  adult,  and  the  duration  of  the 
^tlonhip. 

*  L  1,  D.  de  leg.  tut. 

^ L.\,S  \,D.deUg.tut. 

(  L.  24,  D.  de  tut  et  cur.  datis;  —  l.  1,  ^  XO^D.de  mag.  conv. ; — /.  32,  D.  de  testam.  tut. 
^  the  twenty-fifth  article  of  the  seventh  section. 
^  L.  If  D.  de  tettam.  tut. 
^  L.4,S^yfod. 

'  L.  10,  D.  de  con/,  tut, ;  —  ^  3,  ^  3,  D.  de  adm.  et  per.  tut. 
■  L.  27,  D.  de  tut.  et  cur.  dat.;  —  L  3,  D.  de  adm.  et  per.  tut.^  —  d  /.  4  1 ;  —  /.  24,^  l,corf. 

44* 
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ted  to  his  charge,  according  to  the  mles  which  shall  be  apkinsd 
in  it«  proper  place." 

VL 

1288.  Tiitors  Bonortuy  aad  TWor*  Otwnuy.  —  Beude  the  tatoa 
who  are  commonly  given  to  minors  of  all  conditioiu  for  the  nui- 
agement  of  their  afTairs,  Bometimes  others  are  Qamed,  who  w 
called  honorary  tutors,  when  the  condition  of  the  minor  daaim 
it.  And  theii  function  is  to  watch  over  the  admioistntioa  «f 
those  tutors  who  set,  ajid  te  advise  them ;  and  for  distinction'!  { 
sake,  the  tutors  who  have  the  burden  of  the  actual  managcmeci 
of  the  minor's  concerns  are  called  onerary  tutors." 

VTI. 

1289.  Tutors  ought  to  be  confirmed  by  the  Judg^e.  —  All  toton, 
whether  they  be  named  by  the  father  or  mother  of  the  nunof,« 
whether  they  be  called  to  the  office  by  proximity  of  blood  t*  b» 
otherwise  chosen,  ought  to  be  judicially  confirmed  by  the  jiuiget' 
the  guardianship ;  that  is,  the  judge  of  the  place  where  the  miw 
hath  his  residence.!' 

VIIL 

1290.  Tutors  with  Surety,  or  without  U,  —  The  nominatiMi  <( 
tutors  may  be  made  two  ways,  as  to  what  concerns  the  safctj^ 
the  minor'a  estates.  One  is,  when  those  who  name  them  infina 
themselves  well  of  the  solvency  of  the  tutors,  without  obliiJBf 
them  to  give  security :   and  the  other  is,  when  the  tutors  are  W 
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^hich  takes  place  only  with  respect  to  those  who  are  willing  to 
ocept  the  tatorship  or  guardianship  on  that  condition. 

IX 

1291.  Preferenct  of  the  Tutor  who  offers  to  give  Security. — If, 
vf  two  or  more  persons  who  are  named  tutors,  one  offers  to  give 
tecniity  and  the  others  make  no  such  offer,  he  who  offers  to  give 
lecmi^  shall  be  preferred,'  if  there  is  no  reason  for  preferring 
motber,  either  on  the  account  of  morals  or  for  other  causes. 

X. 

1292.  The  Father  or  Qrandf other  Tutor.  —  The  father  hath  the 
administration  of  the  goods  of  his  children ;  with  respect  to  which 
he  IS  to  them  instead  of  a  tutor  by  law.* 

XL 

1293.  Who  may  be  2Wor5.  —  All  persons  may  be  named  tutors, 
vbo  are  not  under  some  incapacity,  or  who  have  not  some  lawful 
excQse  for  being  exempted  from  the  said  office ;  *  so  that  it  is  only 
necessary  to  know  who  are  the  persons  that  are  by  law  declared 
incapable  of  the  office  of  guardianship,  or  exempted  from  it.  And 
this  shall  be  the  subject-matter  of  the  seventh  section. 

XIL 

1294.  The  Tutor  takes  an  Oath  of  Faithful  Administration. — 
The  tutor  being  named,  he  takes  an  oath  in  court  faithfully  and 
truly  to  execute  the  said  office,  and  to  procure  on  all  occasions  the 
good  of  the  minor.'* 

own  arcord,  because  of  the  interest  which  they  may  hare  in  the  preservation  of  the  effects 
bekoging  to  the  estate;  the  said  offer  giving  them  the  preference  before  others  who 
iB^t  be  called  to  the  tatorship,  and  who  might  be  less  solvent  See  the  following  arti- 
dci  and  the  thirteenth  article  of  the  third  section. 

'  Ll7,S  li  !>'  de  tut.  tut.;— I  13,  in  fine,  D.  de  tut,  et  curat,  dot.;  —  !.  21,  S  ^i  ^-  ^' 
Sm  the  thirtieth  article  of  the  third  section. 

•  L.  5,  C.  de  doU);  —  Inst,  de  leg.  per.  tut. ;  —  ^7,  C.  de  cur.  fixr.  See  the  fifth  article  of 
tte  fiist  section  of  CSxrators. 

'  j^  1,  ^  3,  D.  die  excua. 

■  NovtU.  72,  c  uk. ;  —  v,  I.  7,  Sb^  C.de  curat,  fiir.  See  the  first  article  of  the  second 
isetioaof  Oautort. 
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SECTION    II. 


OP   THE    POWBB   OP   TUTORS. 


1395.  J\itorship  or  Qvordiaiuh^  is  a  General  EH^egewKid,— 
It  is  to  be  remarked  in  general,  on  this  and  the  following  BeetKm, 
that,  the  office  of  a  tutor  extending  to  all  that  coDcema  the  g0^ 
emment  of  the  person  or  management  of  the  estate  of  the  miwi^ 
it  comprehends  all  that  variety  of  engagement*  which  the  iftun 
of  all  kinds  which  may  fall  oat  render  necessary.  And  thi>  d» 
tingaishes  tutorship  or  guardianship  from  the  particalar  engage- 
ments that  are  formed ;  for  example,  either  by  sale,  by  letting  to 
hire,  by  a  loan,  by  a  deposit,  and  others  of  the  like  natiiTc^  For 
whereas  those  engagements  have  their  limits  regulated  by  thcs 
nature,  the  variety  of  things  that  fall  under  the  adminintimtion  rf 
tntors  maltPB  their  Rogagftment  to  ha  general  and  indefinitv,'  Ws 
shall  explnin  in  this  and  Ihc  following  sections  the  rules  wbd 
relate  to  the  administration  of  tutors,  their  engagements,  and  lit 
power  which  they  have  by  law. 

1296.  Tutors  oMg-Ai  to  lake  Advice  of  the  Reiatums  of  Uw 
Minors.  —  It  may  not  be  amiss  to  observe  here  how  propo  itii 
for  tutors  to  consult  with  the  relations  of  their  minors,  as  to  & 
manner  and  method  of  their  education,  the  laying  oat  of  Uwr 
money,  the  management  of  ihelr  affairs,  the  regulating  tbcir 
expenses  of  all  kinds,  and  in  every  thing  else  in  the  exenitt  if 
their  tutorship  that  may  admit  of  any  diflicnlty. 

1397.  In  France  it  is  the  constant  custom  and 
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1298.  We  see  some  footsteps  of  this  in  the  Roman  law  itself, 
that  in  certain  cases  the  magistrate  did,  of  his  own  accord,  and  by 
rirtue  of  his  office,  take  the  advice  of  the  relations,  either  touching 
the  education  of  the  minor,  when  there  happened  to  be  any  diffi- 
culty in  it,  or  concerning  the  alienation  of  any  part  of  his  estate.^ 
And  there  is,  likewise,  in  the  Roman  law  an  example  of  a  council 
appointed  to  the  tutor  by  the  father  of  the  minor.®  But  our  usage 
with  respect  to  the  coimcil  of  the  tutor  is  different,  and  extends 
in  general  to  his  whole  administration ;  and  it  is  according  to  this 
usage  that  we  are  to  interpret  the  rules  which  relate  to  the  power 
of  tators. 

Art.  L 

1299.  T%e  Function  of  a  Tutor.  —  The  tutor  being  named  to  be 
in  the  place  of  a  father  to  the  minor,  his  office  implies  two  general 
oUigations ;  one  relates  to  the  government  and  education  of  the 
penon  of  the  minor;  and  the  other  concerns  the  administration 
and  care  of  his  estate.  Thus,  the  law  gives  to  the  tutor  the  power 
and  authority  that  are  necessary  for  these  functions,*  and  obliges 
him  likewise  to  discharge  them  with  that  exactness  and  fidelity 
which  such  a  trust  requires.^ 

IL 

1300.  2%«  Power  and  Authority  of  the  Tutor.  —  The  power  and 
authority  of  the  tutor  extend  to  every  thing  that  may  be  necessary 
for  the  right  use  of  his  administration ;  and  the  laws  consider  him 
as  a  father  of  a  family,  and  even  give  him  the  name  of  master. 
But  he  is  only  to  administer  as  a  good  and  careful  husband,  and 
it  bound  to  give  an  account  of  the  use  which  he  shall  have  made 
of  the  power  that  is  given  him.® 

IIL 

1301.  The  Expenses  which  the  Tutor  may  lay  out.  —  The  tutor 
may  lay  out  all  expenses  that  are  necessary,  useful,  or  decent,  for 
the  afiairs  of  the  minor,  for  repairs,  for  the  charges  of  lawsuits,  for 

^  L.  1,  C.  M  pup.  educ.  debeat; — L  5,  ^  11,  D,  de  reb,  ear,  qui  sub.  tut, 

*  L,5,S^jD.de  adm.  et  per.  tut. 

*  L.\,D.de  tut.,'  —  S  1,  Inst.  eod. 

^  See  the  rules  of  this  and  the  two  following  sections. 

«  L.  10,  D.  de  adm.  et  per.  tut.;  — I.  27,  eod.;  —  /.  157,  D.  de  reg.  jur. ;— /.  7,  S  S»  I>. 
^^  emptore. 
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a  joumey,  and  on  other  snch  like  oocaeioiiB,  according  u  tte 
quality  of  the  minor's  estate,  the  natore  of  a£hin  and  dieiB- 
stances,  may  reqoire.  And  in  case  there  be  any  doiibt  about  tte 
usefulness  or  necessity  of  the  expenses,  he  ought  to  get  them  i^ 
ulated  by  the  judge.'  But  the  expenses  cannot  exceed  the  ma- 
one  or  income,  unless  it  be  in  cases  of  gnat  necessitj  fior  tht 
good  of  the  minor.* 

IV. 

1302.  Admimstration  of  Affair*. —  The  adminiairation  of  fti 
tutor  reaches  to  every  thing  that  is  necessary  or  nsefid  to  the  mi- 
nor. Thus,  he  may  pay  off  the  debts  owing  by  &e  minor,  if  tbef 
be  clear  and  liquidated,  he  may  acquit  the  chafes,  call  in  the  ddb 
that  are  due  to  him,  and  make  the  necessary  repairs.  But  bi 
cannot  alienate  the  immovable  goods  of  the  minor  except  fir 
necessary  causes,  such  as  the  discharging  of  debts,  if  they  are  pR» 
ing  or  burdensome;  andthat  only  when  the  ready  money,  thera^ 
the  debts  owing  to  the  minor,  and  his  other  movable  effict^  M 
not  sufEcient  to  discharge  what  be  owes.  In  which  case,  the  afiifr 
ation  is  to  be  made  after  a  judicial  inquiry  into  the  matter,  by  tts 
advice  of  the  relations,  after  the  tutor  haa  given  in  a  statemcat  rf 
the  minor's  effects,  by  a  short  inventory  and  account,  and  aftei  tb 
sale  has  been  judicially  decreed,  in  which  the  formalitlea  present 
in  such  aorta  of  sales  arc  to  be  obaerved.' 
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b^^  to  prosecute  a  lawsnit  that  is  not  well  grounded,  nor  refer  a 
debt  to  the  debtor's  oath,  unless  there  be  no  possible  way  of 
proving  the  debt,  and  this  be  the  only  remedy  that  is  left ;  and, 
in  a  wcnrdi  he  cannot  in  any  thing  make  his  pupil's  condition 


VL 

1304.  Of  the  Tutor  who  makes  a  Bad  Use  of  his  Power.  —  If  the 
tutor  abuses  his  power,  whether  it  be  through  fraud  and  knavery, 
or  through  some  fault,  he  shall  be  answerable  for  it ;  as  if  he  omits 
to  take  counsel  in  an  affair  that  requires  it,  if  he  makes  a  bad  pur- 
chase, being  prevailed  on  by  bribery  and  favor,  or  if  he  commences 
or  cairies  on  a  suit  that  is  ill  founded.^ 

VIL 

1305.  y  ike  Father  has  ordered  the  Tutor  to  follow  the  Mother's 
iime.-*If  the  minor's  father  had  ordered  the  tutor  to  govern 
UmseU^  in  tiie  management  of  his  son's  concerns,  wholly  by  the 
adrice  of  the  mother,  and  that  in  that  case  he  should  not  be  ac- 
eountable  for  the  event,  he  would  nevertheless  be  made  answer- 
abk  for  what  he  had  wrongfully  tmnsacted  by  the  mother's  ad- 
tioe,  if  the  same  was  imprudent  But  if  the  advice  was  reason- 
able, nothing  could  be  laid  to  the  tutor's  charge  for  having  fol- 
lowed it' 

VIII. 

1306.  in  what  Manner  the  Tutor  acts  by  the  Minor.  —  The  tutor 
oercises  his  power  in  the  affairs  of  the  minor  two  ways.  One  is 
bjr  authorizing  his  minor  to  act  when  he  is  present ;  and  the  other 
ia  by  acting  as  tutor,  whether  the  minor  be  present  or  not  In  both 
which  cases  he  is  responsible,  both  for  what  he  authorizes,  and  for 
^ttt  he  does.^ 


^  L.  40^  \  vh.  D.  de  adm.  et  per.  tut. ;  —  /.  22,  eod. ;  —  /.  3,  §  5,  D.  de  reb.  eor.  q.  8.  t. ;  — 
1 1,  C.  if  adtL  tut. ;— /.  35,  D.  dejurejttr. ;  —  v.  /.  17,  H  1  «*  2,  eod.  See  the  fifth  article 
^tfae  second  section  of  Coverutnts.  See  the  tenth  article  of  this  section.  See  the  second 
"licle  of  the  second  section  of  Notations. 

^  L.7,S%D.de  adm.  et  per.  tut. ;  —  /.  57,  eod. ;  — /.  6,  C.  eod.    See  the  ninth  and  elev- 
^  articles  of  the  third  section. 
'  JL  5,  ^  S,  2>.  <ie  adm.  etper.  tut. 
'  JL  1,  f  2,  Z).  cb  adm.  etper.  tut.;  — v.  d,  /.  H  3  et  4.    See  the  ninth  article  of  the  thkd 
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TX. 
1307.  Effects  of  the  Tutor's  Authorily.  —  The  power  and  atrtha- 
jty  of  the  tutor  have  thia  effect,  that  whatever  he  does  is 
ered  as  the  proper  act  of  the  minor.  And  whtrther  he  oblign 
himself  for  the  minor  as  his  tutor,  or  whether  others  obtift 
themselves  to  him  in  this  quality,  and  whether  he  obtains  jwlp 
laent  against  others,  or  judgment  passes  against  him,  it  b  tb 
minor  that  becomes  thereby  creditor  or  debtor,  and  the  ol 
and  condemnations  have  their  effect  for  or  against  him." 


1308.  RestUution  of  the  Minor  notwithalanding-  the  TXUim'm  . 
thority.  —  If  the  minor  has  suffered  considerable  loss  by  wfaal 
tutor  has  transacted  even  honestly  and  uprightly,  whelhei  uitb  «r 
without  the  minor's  concurrence,  the  authority  of  the  tutor  w3l  k( 
no  hindrance  why  the  minor  may  not  have  relief  in  thisciM,if 
there  be  ground  for  it,"  according  to  the  rules  which  shaU  be  » 
plained  in  the  title  of  Restitution  of  Things  to  their  Firtt  £Wft 
For  the  tutor  has  only  power  to  preserve  the  estate  of  the  mittK, 
and  not  to  waste  it. 

XL 
130!).  Lt  an  Affair  between  the  Tutor  and  the  Minor  another  Tm 
is  substituted.  —  If  the  tutor  hath  in  his  own  name  any  claim  ftgiM 
his  minor,  he  cannot  authorize  him  in  anything  relating  to  Ui 
own  concern.  But  in  this  case  a  curator  or  substitute  tutor  it 
given  to  the  minor,  who  is  to  defend  him  agaiast  the 
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XIL 

1310.  2%«  TkUar  cmmot  accept  an  Assignment  of  a  Debt  ounng  by 
Mm  Minor.  —  The  tator  cannot  accept  an  assignment  of  a  debt 
owing  by  his  minor ;  and  if  he  does,  he  shall  lose  p  the  debt  that 
is  assigned;  unless  the  circmnstances  justify  what  he  does,  as  if 
flie  tator  pays  a  debt  with  his  own  money,  that  he  may  put  a  stop 
to  or  prevent  an  attachment  of  the  goods  of  the  minor.^ 


SECTION    III. 

OP  THE  ENGAOBMENTS  OP  TUTORS. 

Art.  I. 

1311.  The  Tutor  is  obliged  to  adt  -^  He  who  has  been  named 
tator,  and  who  has  no  excuse,  is  obliged  to  accept  and  execute 

tatorship.    And  he  shall  be  accountable,  not  only  for  what  he 
managed  ill,  but  also  for  what  he  has  omitted  to  do.* 

IL 

1312.  The  First  Engagement  of  the  Tutor  is  to  look  after  the 
Mmof's  Education.  —  The  first  engagement  of  the  tutor  is  to 
tftke  care  of  the  person  of  his  minor,  to  look  after  his  education 
and  conduct,  and  to  lay  out  therefor  necessary  and  reasonable 
charges,  according  as  the  quality  and  estate?  of  the  minor  may 
require.* 

IIL 

1313.  The  Minor^s  Mother  is  intrusted  with  his  Education^  if  it 
it  not  otherwise  provided,  —  The  motliers  of  minors  are  intrusted 
with  their  education,  although  they  have  not  the  guardianship ; 
Bnleas  there  be  just  reasons  to  deprive  them  of  it ;  which,  in  case 

of  doubt,  ought  to  be  determined  by  the  judge,  with  the  advice  of 

the  relations.® 

9  Ni>o,  78,  c  5. 

^  L.  21,  D.  de  rtb.  eor.  qvd  sub  tut. 

*  L.  l,D.(kadm,etper,tut,;-'d.l.^  1;—^  l.D.detutelaetrat.; —  I  6,  C.  de  test. tut. ; 
'^^L  5f\  ult.  D.  de  adm.  et  per.  tut.    See  the  ninth  article  of  this  section. 

^  JL  13y  ^  9,D.de  adm.  et  per.  tut.    See  the  fifth  and  following  articles. 

•  X.  1,  C.  ubipup.  educ. ;  —  Nov.  22,  c.  38.    We  have  not  inserted  in  this  rule,  that  the 
bj  marrying  a  second  husband  forfeits  the  education  of  her  children  by  the  first 

lA  the  law  quoted  on  this  article  seems  to  determine.    For  although  this  con- 

voL.  I.  45 
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IV. 
1314.  Of  the  Mother  who  marries  a  Second  Huaband. —  U  the 
mother  of  the  minor  has  maxried  a  second  husband,  the  education 
of  her  children  may  be  taken  from  her,  or  left  to  her  in  her  mv 
ried  state  with   her  second  hoaband,  accOTding  as  the  ' 
stances  may  require.'' 


1315.  Expenses  of  Education,  —  The  education  of  the  miliar 
comprehends  his  food  and  raiment,  his  lodging,  medicines,  salaiia 
to  preceptors,  charges  laid  out  on  his  studies  and  other  exercises; 
and,  in  general,  all  necessary  and  reasonable  expenses,  accardiag 
to  the  quality  and  estate  of  the  minor.* 

VL 

1316.  How  these  Expenses  are  regulated.  —  The  expenses  of 
education  ought  to  be  regnlated  in  such  a  manner,  that  nothing 
decent  or  necessary  be  wanting  to  the  minor,  according  to  hia  coK 
dition  and  his  revenue ;  and  likewise  that  his  whole  income  be 
not  laid  out  on  his  education.'  And  even  as  to  minors  who  have 
the  greatest  estates,  the  expenses  of  theb  education  ought  In  be 
modt-ratAjd.s  And  if  the  eatate  of  the  minor  increases  or  is  dinua- 
ished,  the  expenetes  of  education  may  be  augmented  or  '^■"''"*''*^  J 
in  proportion,  if  it  be  neceBsary." 
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education  for  his  son,  it  may  be  moderated ;  as,  on  the  contrary, 
it  may  be  augmented,  if  what  the  father  has  appointed  be  not  suf- 
fidenti  according  to  the  condition  and  estate  of  the  minor.  Thus, 
one  might  commit  the  education  to  other  persons  than  those 
named  by  the  father,  if  it  should  be  found  that  the  conduct  of  the 
said  persons  would  expose  either  the  life  or  manners  of  the  minor 
to  any  danger.  And  if  the  father  had  intrusted  the  education  of 
his  son  to  tiie  person  whom  he  had  substituted  to  succeed  him  in 
the  estate,  the  judge  ought  in  prudence,  with  the  advice  of  the 
minor's  relations,  to  prevent  both  the  danger  and  even  the  suspi- 
cion of  it,  if  there  should  appear  to  be  any  ground  for  it  Thus, 
in  other  difficulties  of  the  like  nature,  it  will  be  prudent  to  follow 
or  not  to  follow  the  directions  of  the  father,  according  as  the  con- 
sideration of  the  advantages  of  the  minor  may  require.' 

VIIL 

1318.  A  Minor  wUhotU  an  Estate.  -^  If  the  minor  have  no  estate, 
oar  has  not  sufficient  for  his  maintenance,  the  tutor  is  not  obliged 
to  contribute  any  thing  of  his  own  towards  it.  For  the  office  of  a 
totor  consbts  only  in  taking  such  care  as  the  administration  of 
the  minor's  concerns  may  demand.^ 

IX. 

1319.  TTie  Second  Engagement  of  the  Tutor  is  the  Administrar 
Hon  of  the  Estate,  -^  The  second  engagement  of  the  tutor  concerns 
the  administration  of  the  estate  of  the  minor.  And  this  engage- 
ment obliges  him  to  take  the  same  care  of  the  goods  and  affairs 
of  his  minor,  as  a  careful  master  of  a  family  takes  of  his  own. 
Thus,  the  tutor  must  answer  for  any  fraud,  and  for  faults  that  are 
contrary  to  this  care ;  but  not  for  the  bad  success  of  what  shall 
have  been  rightiy  managed,  nor  for  accidents.™ 

X. 

1320.  Inventory  of  the  Groods  of  the  Minor.  —  The  first  duty  of 
the  tutor,  as  to  the  administration  of  the  goods  of  the  minor,  is  to 

'  £.  2,  4  «ft.  Z>.  u&i  pup.  educ.;  —  /.  1,  D.  eod,;  —  /.  5,  eod.; — /.  3,  \  1,  eod.  See  the 
eighteenth  article. 

'  X.  1,  4  vlt.  D.  ubipup.  educ. 

■  L.  S3,  D.  dt  adm.  et  per.  tut. ;  —  /.  10,  ecfd. ; — /.  1,  D.  de  tutAi  et  rat. ;  —  I.  7,  C  arb. 
td. ;  —  /.  3,  4  7,  Z).  c2e  cont.  tut.  et  ut.  act.;  —  l.  4,  C.  de  per.  tut.    See  the  thirty-fourth 
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make  an  inventory  of  them,  as  the  judge  shall  direct,  befoie  be 
enters  upon  the  management  of  the  estate ;  that  be  may  know 
what  he  is  charged  withal,  and  that  he  may  be  able  to  give  an 
accoiuit  of  it  when  his  tutorship  is  at  an  end.  Bnt  if,  beibie  tike 
making  of  the  inventory,  there  happens  any  ailur  which  does  not 
admit  of  delay,  the  tutor  may  ^ve  order  about  it,  accordiiig  h 
necessity  shall  require." 

XI. 
1331.  Ute  Inveviory  being  made,  the  Wrilnigt  and  ^eeU  mt 
put  into  the  Hands  of  the  Tutors.  —  The  inventory  of  the  gooils 
being  made,  all  the  deeds  and  writings  are  delivered  over  into  the 
hands  of  the  tutor,  that  he  may  take  care  of  the  aflfairs,  call  in  tlie 
debts,  use  all  necessary  diligence  in  lawsuits,  and  give  order  abont 
every  thing  wherein  the  interest  of  the  minor  is  concerned.*  Bnt 
as  to  lawsuits,  he  ought  neither  to  commence  any  for  the  miliar 
nor  defend  any  that  are  brought  against  him,  withont  the  aihiee 
of  the  persons  of  whom  he  is  to  take  counsel  in  the  matter,  iai 
he  ought  likewise  to  govern  himself  by  their  advice,  in  suio^  At' 
debtors  of  the  minor,  that  he  may  not  engage  him  in  any  frmtloe 
lawsuita  against  debtors  who  are  not  solvent.  And,  in  fine,  b  il 
things  doubtful,  the  tutor  ought  to  govern  himself  according  to 
the  advice  of  the  relations  of  the  minor. 

XII. 
1322.   The  Tvtur  is  put  into  Possession  of  nil  the  Goods.  — H 


the  immovables  belonging  to  the  minor  are  likewise  put  into  Ik 
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without  delay,  and  put  out  the  money  to  interest,  or  employ  it  in 
the  purchase  of  lands.  But  if  there  should  happen  to  be  any  just 
cause  of  delay,  as  in  that  case  the  tutor  ought  not  to  be  blamed 
for  not  using  too  precipitate  a  diligence,  so  likewise  he  ought 
not  to  be  excused  if  he  has  been  guilty  of  any  negligence  on  his 
part^ 

XIV. 

1324.  The  Tutor  cannot  purchase  the  Goods  of  the  Minor.  — 
The  tutor  cannot  purchase  the  goods  of  his  minor,  either  directly 
in  his  own  name,  or  by  the  interposition  of  a  third  person.  For 
besides  that  he  cannot  be  seller  and  buyer  of  the  same  thing,  he 
might  easily  cheat,  and  purchase  at  an  under  rate  what  he  has  the 
sale  od' 

XV. 

1325.  Exception  to  the  Rule  for  the  Sale  of  Movables.  —  If 
among  the  movable  things  there  be  some  which  are  of  necessary 

to  the  estate  of  the  minor,  such  as  cattle  in  a  farm,  wine- 
or  vessels  for  the  vintage,  and  others  of  the  like  nature, 
these  kinds  of  movables  are  to  be  kept.' 

XVI. 

1326.  Another  Exception.  —  If  the  guardianship  is  to  last  but  a 
short  time,  the  minor  being  near  at  age,  and  it  be  found  more 
useful  to  keep  the  movables  that  may  be  necessary  to  him  when 
he  comes  to  be  of  age,  since,  if  he  has  them  not  of  his  own,  he 


1  JS.  7,  4  1,  Z).  dig  adm.  et  per.  tut. ;  —  I.  xdt.  §  xdt.  C.  eod. ;  —  /.  22,  injine^  C.  eod. ;  —  /.  tift. 
C-  quando  decreto  opus  rum  est;  —  /.  3,  C.  de peric.  tut. ;  —  /.  24,  C.  de  adm.  tut.  By  the  an- 
Uw  of  the  Romans,  the  tutor  was  not  only  obliged  to  sell  the  movables,  but  even 
houses,  because  of  the  danger  of  fire ;  domus  vel  aliie  res  periculo  subjectne.  L.  5,  §  9, 
J>.  de  adm.  et  per.  tut. ;  — /.  22,  C.  de  adm.  tut.  The  Emperor  Constantine  forbade  the  sale 
<af  wnj  immorable,  or  even  movable  goods,  without  a  judicial  inquiry  into  the  matter  and 
^  decree  of  the  judge,  except  clothes,  and  such  living  creatures  as  were  not  of  necessary 
^ise  to  the  minor,  which  the  tutor  was  permitted  to  sell  without  any  previous  order  from 
Ebe  judge.  D.  I.  22.  In  France,  by  the  onlinanco  of  Orleans^  article  102,  tutors  are 
^sU^ed,  as  soon  as  they  have  made  an  inventory,  to  sell  by  authority  of  a  court  of  justice 
mil  the  movable  goods  that  are  not  perishable,  and  to  put  out  the  money  to  interest,  or 
9d  cmploj  it  in  the  purchase  of  lands  or  houses,  by  the  advice  of  the  relations  and  friends. 
Ihe  fifteenth  article. 
'  JD.  5,  4  2,  D.  de  auct.  et  cons,  tut.;  —  </.  /.  4  3 ;  —  /.  9,  D.  de  reb.  ear.  q.  s.  t. 
'  Z0.  2S,  mjine,  C,  de  adm.  tut.    See  the  seventeenth  article. 
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must,  necessarily  porcliase  them  of  otlien,  the  tator  maj  be  a- 
cused  from  selling  them.' 

XVIL 
1327.  Artotlier  Exception.  —  If  for  other  reaBone  it  be  nece«8«y 
or  Uijeful  to  the  minor  to  keep  some  of  the  movables,  such  u 
jewels,  picture!!,  and  other  precious  movables  belonging  to  to 
illustrious  family,  or  sets  of  horses,  and  other  things  necessuy  to 
the  person  or  estate  of  the  minor,  care  ought  to  be  taken,  in  theae 
and  the  like  cases,  to  reserve  such  kinds  of  things,  according  •■ 
the  quality  of  the  minor,  the  use  of  each  movables,  and  oUiet  A- 
cumstances,  may  require." 

XVIII.  ^ 

1329.  The  Advantage  of  the  Minor  is  to  be  preferred  to  the  Da- 
position  of  the  Father.  —  If  the  father  of  the  minor  hath  forbidden, 
by  some  disposition,  the  sale  of  his  movables,  the  tutor  shall  on- 
crthelcss  be  under  an  obligation  to  sell  them  ;  unless  there  be  some 
particular  consideration  that  obliges  him  to  keep  them.  AbJ' 
this  ought  to  be  regulated  by  the  judge,  with  the  advice  dlb 
relations." 

XIX. 

1329.  Sma//  and  Desperate  Debts  ovg-ht  to  be  sold.- — If  amoaf 

the  goods  of  a  minor  there  be  debts  owing  to  him,  which  il  niif 

be  more  useful   to   sell   than   to  sue  for   at  law,  because  of  Ita 

danger  of  being  at  fruitless  charges ;  aa,  for  example,  if.  ia  <hl 
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sold,  the  necessary  formalities  being  observed  in  the  sale,  and  the 
other  debts,  with  the  recovery  of  which  it  may  be  more  advanta- 
geous to  charge  the  tutor,  may  remain  unsold! 

XX. 

1330.  Bow  the  Money  is  to  be  employed.  —  All  the  moneys  aris- 
ing from  the  sale  of  the  movables  and  other  effects,  as  also  the 
ready  money  that  is  found  among  the  goods  of  the  minor,  ought 
to  be  employed  by  the  tutor  in  paying  off  the  minor's  debts,  if  he 
owes  any,  and  acquitting  the  other  charges  which  he  is  liable  to. 
And  what  money  remains  over  and  above  ought  to  be  laid  out 
on  the  purchase  of  lands,  or  houses,  or  put  out  to  use."  And 
we  must  reckon  among  the  debts  which  the  tutor  is  bound  to 
aoqxdt,  that  which  is  owing  to  himself  by  his  minor.* 

XXL 

1331.  Of  a  Tutor  who  is  Creditor  to  his  Minor,  and  compounds 
yriih  the  other  Creditors.  -^  If  the  succession  of  the  father  of  the 

•  minor  be  burdened  with  debts,  and  the  tutor,  being  one  of  the 
creditors,  compounds  with  the  others  for  some  abatement,  in  order 
to  keep  the  minor  from  renouncing  the  succession,  he  shall  be 
obliged  to  grant  the  same  abatement  of  his  own  debt  Unless  it  be 
that,  for  some  particular  considerations,  the  friends  and  relations 
of  the  minor  think  fit  to  excuse  the  tutor  from  such  composition.^ 

XXII. 

1332.  TTie  Tutor  obliged  to  pay  Interest  for  the  Minor's  Money 
\e  neglects  to  employ  it  for  the  PupiPs  Behoof  —  The  moneys 


when  he  neglects  to  ei 


7  These  sorts  of  debts  bein;^  as  mnch,  or  rather  more,  liable  to  perish  than  movable 
goods,  there  is  the  same  reason  for  selling  them. 

*  Zr.  24,  C  d^  adm.  tut. 

*  X.  9,  4  5,  D.  eod. ; — /.  8,  C.  qui  dare  tut.  By  the  ordinance  of  Orleans,  art.  102,  tutors 
and  cnrmton  are  obliged  to  lay  out  the  moneys  on  the  purchase  of  annuities,  or  lands 
and  texiements,  with  the  advice  of  friends  and  relations,  upon  pain  of  paying  in  their  own 

the  interest  of  the  money.    This  ordinance  having  directed  the  money  to  be  laid 
either  on  lands  and  tenements,  or  in  annuities,  it  has  excluded  the  putting  it  out  to  use 
\ff  a  loan,  as  being  unlawful. 

^  L.  59,  D,  de  adm.  et  per.  tut.  If  the  relations  of  the  minor  should  find  it  reasonable 
ta  distingiiish  the  condition  of  the  tutor  iVom  that  of  the  other  creditors,  in  consideration 
<if  his  care  about  the  minor's  concerns,  and  of  the  advantage  ho  had  procured  to  him  by 
ining  from  the  other  creditors  an  abatement,  which  perhaps  he  himself  was  not  in  a 
to  grant  for  the  debt  due  to  him,  it  might  be  just  not  to  oblige  the  tutor  to  stand 
to  the  same  compotition  for  his  own  debt 
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which  shall  arise  by  the  redemptiOQ  of  animities  and  the  pajmcnt 
of  other  debts  owing  to  the  minor,  as  alflo  the  moneya  which  ihall 
come  to  htm  by  succession  or  otherwise,  shall  be  employed  in  the 
same  manner  as  the  moneys  arising  from  the  sale  of  the  movablo 
in  purchasing  lands,  or  houses,  or  annuities.  And  if  the  tutor  don 
not  use  all  reasonable  diligence  to  £nd  out  such  a  puichaae,  or  if 
he  converts  the  money  of  his  minor  to  his  own  uae,  be  Bhall  be 
bound  to  pay  interest  for  the  sums  which  he  shall  have  negiedEd 
to  put  out' 

XXIII. 

1333.  7%e  Tutor  hat  some  TVnte  aUouied  him  for  lejfiMff  oat  tk 

Mtjior'i  Money.  —  The  tutor  is  not  bouiici  to  pay  Interest  for  Ik 
minor's  money  from  the  moment  that  he  received  it.  Bat  a  ob- 
tain time  ia  allowed  him  ta  look  out  which  way  he  can  moat  safrl* 
lay  it  out  for  the  benefit  of  the  minor,  whether  it  be  money  ihsi 
was  lying  in  ready  cash  at  the  time  when  the  inventory  was  maile, 
or  money  arising  fi-om  the  sale  of  movables  or  from  other  caiua, 
Of  even  what  is  saved  out  of  the  minor's  revenues  or  inconWid' 
wliich  we  shall  speak  in  the  following  article.* 

xxrv. 

1334.  What  is  saved  out  of  the  Revenue,  how  to  be  employed.— V 
the  revenues  of  the  minor  exceed  the  expenses,  the  tutor  is  oUi^ 
to  accnmnlatc  what  remains  over  and  above  every  year,  to  umi* 
a  capital  stock  of  it,  to  be  laid  out  in  the  purchase  of  lands  or  tat^ 
mcnts,  or  annuities,  when  it  amounts  to  such  a  sum  ae  may  i* 
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judged  sufficient  for  such  a  use ;  which  if  he  has  neglected  to  do, 
be  shall  be  bound  to  pay  the  interest  of  the  remaining  capital 
stock  arising  from  what  is  saved  of  the  said  revenues,  pursuant 
to  the  rule  explained  in  the  foregoing  article.* 

XXV. 

1335.  JOno  the  Revenues  arising' from  the  new  Funds  ought  to  be 
employed.  —  The  rents  and  other  revenues  which  shall  arise  from 
the  funds  that  have  been  made  out  of  the  moneys  which  have  been 
saved  out  of  the  revenue,  are  likewise  to  be  accumulated  into  capi- 
tal stocks,  to  be  employed  in  the  purchase  of  lands  or  tenements. 
Of  annuities,  whenever  they  amount  to  sums  sufficient  for  that 
purpose,  as  has  been  said  in  the  preceding  article,  and  according 
Ml  the  duration  of  the  guardianship  will  allow  of  it  For  all  the 
money  arising  from  the  revenues  being  out  of  the  hands  of  the 
debtors,  and  in  the  hands  of  the  tutor,  it  is  reckoned  as  a  capital 
stock  to  the  minor,  which  ought  to  be  laid  out  for  his  advantage.' 

XXVL 

1336.  Jff'  there  be  no  Opportunity  of  laying  out  the  Money  to  Ad- 
vamiage,  —  If  there  be  no  opportunity  found  of  putting  out  the 
money  to  a  lawful  and  profitable  use,  the  tutor  will  be  discharged. 
Bat  in  order  to  have  this  discharge,  he  ought  to  take  the  neces- 
sary precautions,  use  his  diligence,  and  procure  proper  attestations 
of  the  counsel  given  him  by  the  persons  with  whom  he  was  bound 
to  advise,  by  which  it  may  appear  that  the  money  has  remained 
by  him  in  specie,  and  that  it  was  not  possible  for  him  to  employ 
it  to  advantage.*  Otherwise  he  will  be  answerable  for  it,  accord- 
ing to  the  rule  explained  in  the  following  article. 

XXVII. 

1337.  ^  the  Tutor  neglects  to  employ  the  Money^  or  to  take  his 
Discharge,  —  If  the  tutor  does  not  lay  out  the  money,  and  does 
not  take  the  necessary  precautions  to  justify  his  not  doing  it,  he 
will  be  liable  to  pay  in  his  own  name  interest  for  the  money. 

•  L.  5,  D.  de  adm.  et  per.  tut.  See  the  preceding  article,  with  the  remark  on  it,  as  also 
A»  MlowiDg  article.  If  the  tator  be  indebted  in  his  own  name  to  his  minor,  he  shall  be 
boand  to  inclade  in  the  capital  stock  arising  from  the  revennes  the  interest  which  he 
himself  owes.  For  he  ought  to  have  paid  it ;  and  it  is  the  same  thing  with  respect  to 
him  as  if  he  had  received  the  interest  from  another  debtor.    L.  38,  D.  de  neg.  geat. 

'  Z.  1,  ^  12,  D.  de  adm.  et  per.  tut. ;  —  /.  58,  §  1,  cod. 

f  L.  3t  C.de  uMur.  pup. ;  —  /.  12,  ^  ult.  D.  de  adm.  et  per.  tut.    See  the  following  article. 
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For  in  this  case  it  is  justly  presomed  tliat  he  has  ixinverted  the 
money  to  his  own  use.** 

XXVIIL 

1338.  Of  the  Admmistraiion  of  two  or  more  Tutors. —  If  a  mi- 
nor has  two  or  more  tutors,  and  by  their  nomination  then  ii 
assigned  to  every  one  of  them  his  particnlar  charge,  their  admis- 
istration  will  be  distinct  and  eepartite ;  and  none  of  tbem  shall  be 
accountable  for  the  administration  of  the  others.'  But  if  the  sune 
administration  be  committed  to  two  or  more  tutors,  they  will  be 
all  of  tbem  answerable  for  the  whole.  And  whether  they  be 
willing  to  exercise  their  office  jointly  or  separately,  or  agm 
among  themselves  to  commit  the  management  to  one  of  tbev 
number,  or  whether  they  all  neglect  the  administration,  they  ilnll 
all  of  them  be  bound  one  for  the  other,  because  it  is  their  comiixa 
charge.' 

XXIX. 

1339.  7%«  Benefit  of  Division  and  DiicatsUm  among  moiqr  A- 
lors.  —  If  two  or  more  tutors  have  been  named  to  act  jointly,  tod 
to  be  aoBwerable  for  one  another,  yet  notwithstanding  ttiis  obligi- 
tion  for  the  whole  that  every  one  of  them  is  under,  when  the 
minor  comes  to  call  tbem  to  account  for  theix  administiatioii,  he 
will  be  obUged  to  divide  his  action  among  those  who  have  into- 
meddled  in  the  management,  and  to  discuss  every  one  of  them  far 
his  respective  administration,  or  his  heirs  and  executors,  Iwforf 
be  can  sue  one  tutor  for  the  other,  unless  that  some  of  them  al 
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XXX. 

1340.  When  there  are  many  Tutors^  who  shall  be  preferred? — 
If  two  or  mon  tators,  named  for  the  administration  of  the  same 
guardianship,  cannot  agree  either  to  act  jointly  together,  and  to 
answer  one  for  another,  or  to  intrust  the  management  to  one 
alone,  the  others  answering  for  him ;  and  if  there  be  one  of  them 
who  offers  to  give  security,  that  he  may  have  the  sole  manage- 
ment|  the  other  tutors  not  offering  the  like  security,  he  shall  be 
preferred  and  intrusted  with  the  sole  management'^  But  if  ail 
the  tutors  offer  to  give  security,  then  he  who  is  the  most  capable 
and  most  responsible,  both  as  to  his  own  person  and  as  to  his 
soiety,  shall  be  preferred.  For  it  is  better  that  the  minor's  affairs 
be  managed  only  by  one  person ;  and  the  other  tutors,  in  this  case, 
shall  not  be  bound  to  answer  for  his  administration.^  If  none  of 
the  tutors  offer  to  give  security,  and  they  do  not  agree  either  to  act 
jointly  together,  or  to  let  one  of  their  number  manage  for  the 
others,  the  administration  shall  be  divided  among  them ;  and  in 
this  case  every  one  will  be  accountable  only  for  his  own.  Or  if 
the  administration  is  committed  to  one  of  them  alone,  the  other 
tutors  refusing  \o  answer  for  him,  they  shaU  be  discharged.^ 

XXXL 

1341.  The  Obligation  of  Honorary  Tutors.  —  Although  hon- 
orary tutors  be  not  bound  to  concern  themselves  in  the  manage- 
ment of  the  minor's  affairs,  as  the  onerary  tutors  are  who  are 
charged  with  the  administration,  yet  nevertheless,  if,  in  the  nomi- 
nation of  an  honorary  tutor,  some  particular  function  had  been 
assigned  him,  and  he  had  failed  in  it,  or  by  connivance  or  an  in- 
excusable negligence  he  had  winked  at  the  bad  management  of 
the  onerary  tutor,  he  might  be  made  accountable  for  it  according 
to  the  circumstances.^ 

&0II.  dando; — d.  t\,S  13,  D.detut.et  rat.  distr. ;  —  /.  2,  C.  de  divid,  tut.  We  do  not  ex- 
plain in  this  article  what  the  meaning  is  of  these  words  division  and  discutsion,  because 
it  appears  plainly  enoagh  from  the  sequel.  See  the  third  article  of  the  first  section  of  the 
Solidity  among  7W,  ^. 

"  L.  17,  D.  de tesL  tut.;  —  4  1,  Inst,  de satitdat.  tut.;  —  I  4, in  fine,  C.de  tut.vel cur.  qtn 
Bat.  H.  d. 

•  L,  IS,  D.  detest,  tut.;— 1.3,  S  B,  D.  de  adm.  et per.  tut. 

P  2^  3,  H  6,  7,  8,  9,  et  I.  4,  D.  de  adm.  et  per.  tut. ; — /.  55,  eod. ;  —  ^  1,  Inst,  de  satisdatio- 
miha  tyL    See  the  ninth  article  of  the  first  section. 

S  Z.  60,  f  2,  D.  de  rit.  nupt. ; — /.  3,  \  2,  D.de  adm.  et  per.  tut.  See  the  sixth  article  of 
tbe  first  section.  We  have  not  conceived  this  rule  in  the  rigor  which  it  had  bj  the  Ro- 
man Iaw  ;  and  we  have  drawn  it  up  in  terms  which  agree  with  our  practice. 
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XXXIL 

1342.  The  TvtoroHght  to  ffive  an  Accotml  afler  his  mor^if  it 
ended. — ■  The  last  engagement  of  the  tutor  Is  to  give  an  «"*■!■» 
of  his  administzatiOQ ;  to  answer  for  what  he  shall  have  ill  maatgid 
or  neglected  to  do ;  to  pay  in  the  sums  of  money  remaining  in  hii 
hands,  together  with  the  interest  thereof  iiom  the  day  of  baluh 
dng  the  account ;  and  to  restore  the  fruits  which  he  shall  hare 
reaped.'  And  the  engagement  of  giving  an  accoiuit  is  to  iadif- 
pensable,  that  although  the  fatlier  of  the  minor  in  naming  tke 
tutor  had  exempted  him  from  giving  an  account,  he  w^ould  nno- 
tlielene  be  obliged  to  it;  for  otherwise  the  misdemeanours  of  t 
tutor  might  go  unpumshed ;  which  ia  neither  coaaistent  with  good 
manners  nor  public  justice.' 

XXXIIL 

1343.  Case  where  the  Tutor  is  obliged  to  give  an  Acanmt  ding 
his  Admini3triUi(m.  —  Tutors  are  not  only  bound  to  give  an  ao- 
count  after  their  trust  is  at  an  end,  bat  they  are  likewise  obliged 
to  do  it  during  their  admimstration,  ii  there  falls  out  any  thiag 
that  may  make  it  necessary.  Thug,  for  example,  if  the  ouimA 
creditors  seize  on  his  goods,  in  Order  to  sell  them,  the  tutor  mmt 
give  in  a  summary  account  of  the  minor's  eflecta,  that  it  may  ap- 
peal whether  he  has  not  ready  money  enoogb  to  pay  off  the  dd)li>' 

XXXIV. 

aiid  Discharge   ia   Tutors'   Accounts.  —  TUm 


1344.    Chari, 
ought,  in  stating  thi 


accounts,  to  chaige  themselves  with  *rtit 


TIT.  ¥•  SBa  ni.}  TUTORS.  541 

if  there  be  ground  for  it,  as  where  they  have  used  all  necessary  dili- 
gence against  a  debtor,  who  proves  to  be  insolvent  For  tutors, 
although  they  be  obliged  to  an  exact  and  faithful  administration, 
yet  they  ought  not  to  be  made  accountable  for  the  event^ 

XXXV. 

1345.  I%e  Tutor  cUlawed  cUl  reasonable  Expenses.  —  Tutors  may 
charge  in  their  accoimts  all  the  expenses  that  a  reasonable  admin- 
istration has  obliged  them  to  lay  out^  In  the  number  of  which 
we  must  reckon  the  expenses  which  a  tutor  has  laid  out  by  the 
advice  of  the  persons  who  were  appointed  to  be  his  counsel,  and 
those  that  have  been  directed  by  the  judge,  unless  there  should 
appear  to  be  some  fraud  on  his  part.^  But  if  any  accident  renders 
those  expenses  useless  which  it  s^peared  reasonable  to  lay  out,  the 
tator  will  nevertheless  recover  them." 

XXXVI. 

1346.  T%e  Minor  has  a  Mortgage  upon  the  Estate  of  the  Tutor. 
—  All  the  estate  of  the  tutor  is  mortgaged,  from  the  time  of  his 
nomination,  for  what  he  shall  appear  to  be  indebted  to  his  minor, 
after  stating  his  accounts.* 

XXXVIL 

1347.  Of  the  Mother  who  is  Guardian^  and  marries  a  second 
Husband.  —  If  the  mother  who  is  guardian  to  her  children  marries 
a  second  husband  before  she  gets  another  tutor  named  to  them, 
and  gives  in  an  account  of  her  administration,  and  pays  off  or 
pves  security  for  what  she  is  indebted  to  them,  the  estate  of  the 
second  husband  will  be  mortgaged  to  the  minors  for  all  that  the 
mother  shall  appear  to  be  indebted  to  them  by  the  balance  of  the 
account,  both  for  the  time  past  before  the  marriage,  and  for  what 
follows  after.^ 


•  L.  9,  C.  arhitr.  tut. ;  —  I.  3,  §  7,  D.  contr.  tut.  et  nt.  act.    See  the  ninth  article. 

•  2^  1,  4  4,  Z>.  de  contr.  tut.  et  ut.  act.    Sec  the  third  article  of  the  second  section. 

f  Z.  5,  4  15,  D.  de  reb.  eor.  qui  sub.  tut.    Although  this  text  belongs  to  another  sabject, 
jct  it  may  be  applied  to  this  case. 
■  X.  3, 4  7,  D.  de  contr.  tut.  et  ut.  act.    See  the  seventh  article  of  the  second  section  0/ 
vho  Manage  the  Affain  ofoihers  without  their  Knowledge. 

•  L.  20.  C.  de  adm.  tut.;  — I.  7,  4  5,  in  /.  C.  de  cur.  fur.;  — I.  I,  ^  I,  C.  de  ret  ux.  act. 
the  sixth  article  of  the  fifth  section.    Nov.  118,  c.  5,  inf.    See  the  fifth  article  of  the 

•econd  sc-ction  of  Mortgages.    See,  hereafter,  the  sixth  article  of  the  fifth  section. 

^  L.  6,  C.  in  9im5.  caus.  pign.  vel  hypoth.  tacite  contrahatur;  —  /.  2,  C.  quando  mulier  tutda 
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SECTION  IV. 


OF    THE   ENGAGEMENTS  OF  THOSE    WHO  A&E  SURETIES    FOB   TTTTOB; 

and  of  those  who  name  theh ;  and  of  tbeis  hbiba  im 
executors. 

Art.  L 

1348.  SareHes  of  TiUors,  to  what  they  are  obliged.  —  Tbow  who 
become  stiretiea  for  tutors  are  bound  for  all  that  the  tnton  m^ 
chance  to  owe  on  account  of  theii  administration.*  Bat  ii|  lAs 
the  tutorship  was  expired,  the  tutor  intruded  himself  into  aooe 
new  a&ir  of  the  minor's,  which  was  not  a  necessary  cotuequraee 
of  the  tutorship,  he  who  was  his  surety  TAill  not  be  answcnUc 
for  it.*- 

IL 

1349.  The  Tutor  might  to  be  first  disaisted  before  an  AdSm  ft 
brought  against  his  Sureti/.  —  If  the  sureties  of  tutors  are  booad 
only  as  simple  sureties,  without  rcnomicing  the  benefit  ofifi^ 
cuesion,  they  cannot  be  sued  till  after  a  discussion  of  the  CflMt 
of  the  tutors  for  whom  they  are  bound  ;=  and  that  according  to 
the  rules  which  shall  be  explained  iu  the  title  of  Confiow  tr 
Sureties. 
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reties  of  tators  we  are  to  reckon  those  who,  without  binding 
elves  expressly  as  sureties,  have  certified  that  the  tutor  was 
t ;  for  they  ought  to  answer  for  him  as  much  as  if  they  were 
reties.^ 

IV. 

1.  Of  the  Persons  who  name  a  Tutor. — If  the  persons  who 
the  nomination  of  a  tutor  have  been  guilty  of  any  mis« 
mour,  as  if  they  have  named  a  person  who  was  appar- 
insolvent;  the  persons  who  named  him  must  answer  for 

But  before  th^  minor  can  bring  his  action  against  those 
lamed  the  tutor,  he  ought  to  discuss  the  tutor  and  his 

V. 

2.  Engagements  of  the  Heirs  or  Executors  of  Tutors.  —  The 
NT  executors  of  the  tutor  are  bound  to  answer  for  his  whole 
listration,  and  even  for  the  damages  occasioned  by  his  fraud 
[ligence,  as  also  for  what  he  may  have  failed  to  look  after, 
hey  must  give  in  an  account  for  him,  as  he  ought  to  have 
limself/ 

VL 

3.  The  Duty  of  the  Heirs  or  Executors  of  Tutors  in  Affairs 
by  the  Tutors  before  their  Death,  —  Although  the  heirs  or  ex- 
s  of  tutors  be  not  tutors,  yet  if  the  heir  or  executor  of  the 
deceased  be  a  man  come  to  full  age  and  capable  of  business, 
>bliged  to  take  care  of  the  affairs  which  the  tutor  had  begun, 
other  tutor  be  named,  or  till  some  other  provision  be  made 
1 ;  and  if  he  should  fail  to  do  it,  either  through  fraud  or  gross 
ence,  he  would  be  made  accountable  for  it« 

i^inf.  D.de  fidej.  tut, 

;,  C.  de  moffistr.  conv.    We  say  nothing  here  of  the  engagements  of  magistrates 

minors,  in  what  concerns  the  nomination  of  tutors.  For  our  usage  is  altogether 
i  from  the  Roman  law,  which  obliged  the  magistrate  to  give  to  the  minor  a  tutor 
I  tolrent,  and  to  take  good  security  from  those  who  were  bound  to  give  it  //.  1, 
i^D.de  magittr.  conv.  But  by  our  usage  the  magistrate  only  confirms  the  nom- 
3f  a  tutor  who  is  chosen  by  the  relations  of  the  minor,  and  gives  him  the  oath. 

the  judges  are  not  answerable  for  the  solvency  of  the  tutors,  unless  they  hare 
ilty  of  some  prevarication  which  may  oblige  them  to  it. 
h.  C.  de  Katrtd.  tut. ;  —  /.  2,  eod. ;  —  /.  10,  C.  arh.  tut. ;  —  /.  12,  eorf. 
6,  4  \^D.dttut.;  —  l\,D.  defdejuu,  el  nom.  et  bear.  tut.    See  the  following  arti- 
the  third  article  of  the  sixth  section. 
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VIL 

1354.  Of  new  Affairs  vikv:k  fail  onA  o/ler  M«  TVtor'f  i>»lL— 
As  for  the  afTaisrs  which  were  not  began  by  the  tntor,  and  wluek 
came  not  to  the  knowledge  of  hia  heir  or  executor,  he  u  not  bonad 
to  take  caie  of  them.  But  if  through  gross  ne^ect  he  had  abu- 
doned  an  affair  of  the  minor's  which  he  knew  of  either  by  binutU 
or  others,  he  would  be  made  answerable  for  it.^ 

VIU. 

1355.  ^  the  Heir  or  Executor  takes  tqxm  him$e^  the  TWont^L 
—  If  the  heir  or  executor  of  the  tutor  takes  .apon  himself  the  ad- 
ministratioQ  of  the  tutorship,  be  shall  be  bound  to  take  the  sum 
care  as  if  he  were  tutor.' 

IX. 

1356.  7%e  Surety  it  discussed  before  the  CoAiOor, — V  Aoebe 
several  tutors  bound  for  one  and  the  same  administration,  and  tm 
of  them  hath  a  surety,  the  other  tutors  cannot  be  sued  on  aocooot 
of  that  tutor,  till  after  the  diecueHion  of  his  surety.* 


SECTION   V. 

OF   THE    ENGAGEMENTS    OF    MINORS   TO    TREtK   TUTOKB. 

Art,  I. 
1357.  A  general  Bng-offement  of  the  3Iiruir  to  the   TVor.— i* 
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beiiig  eome  to  foil  age,  ought  to  allow  to  his  tator,  in  the 
t  of  his  administratioii,  all  the  expenses  which  shall  have 
id  oat  on  his  person,  his  estate,  and  his  affairs,  according  as 
lall  iqppear  to  have  been  necessarily  or  usefully  laid  out,  or 
e  been  settled  by  the  judge  in  the  cases  where  the  tutor 
nmd  to  procure  such  a  regulation.^ 

m. 

L  A  Steward.  — •  If  the  tutorship  be  such  as  that,  for  the  ease 
tutor,  it  be  necessary  to  give  him  the  assistance  of  a  stew- 
e  salary  which  he  shall  give  to  such  person  will  be  allowed 
his  account,  according  as  it  shall  have  been  regulated  dur- 
i  tutorship,  or  as  it  shall  be  adjudged  at  the  stating  of  the 
it,  and  in  proportion  to  the  quality  of  the  minor,  and  the 
of  his  estate  and  affairs ;  the  tutor  remaining  always  re- 
)le  for  the  deed  of  the  persons  whom  he  shall  have  employed 
it  him.  And  although  the  tutor  have  not  really  employed 
Bid,  yet  he  will  nevertheless  be  allowed  the  expenses  of  one, 
dministration  required  this  assistance.® 

IV. 

L  ABmonif  to  the  Faiher  and  Mother^  Brothers  and  Sisters j  of 
M0r.— If  the  father,  mother,  or  brothers  and  sisters  of  a 
under  tuition  had  no  means  of  subsistence,  and  the  minor 
I  estate,  he  would  be  bound  to  allow  to  his  tutor  the  ex- 
which  he  had  laid  out  in  supplying  those  persons  with  the 
aries  of  life,*  according  to  the  regulation  which  shall  have 
lade  in  this  matter. 

V. 

I.  The  Tutor  allowed  Interest  for  the  Money  which  he  ad* 
.  —  If  the  tutor  has  been  engaged  in  some  expenses,  having 
id  in  his  hands  either  of  the  minor's  revenues  or  of  his 
effects,  so  that  he  hath  been  obliged  to  borrow,  or  advance 
'  of  his  own,  the  interest  of  the  money  which  he  shall  have 

,  f  4,  Z>.  d!s  coatr.  td.  H  vA.  act.    See  the  fifUi  article  of  the  second  section. 

S,  f  1,  Z>.  ci^  tutdis,'^l.  24,  D.  de  adm.  et  per.  tut.;  —  /.  3,  §  ult.  D.  eod.;^l.  1, 

tt^Hrat.  distr. 

3,  f  2,  Z).  (2e  adm.  d  per.  tut. ;  —  I.  4,  in  f.  D.  ubi  pup.  educ.     See  the  fourth  arti- 

)  feoond  section  of  the  Rescission  of  Contracts.    According  to  the  practice  with  as, 

igfat  not  to  laj  oat  these  kinds  of  expenses  withoat  having  them  first  allowed  and 

Ibj  thejndge. 

46* 
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advanced  will  be  allowed  him,  till  a  sufficient  fiind  can  be  niie^ 
either  out  of  the  minor's  revenues,  or  otherwise,  for  his  ruinbmK- 
ment* 

VL 

1363.  7%e  TVtor  has  a  Mortgage  on  the  Jfinor's  EgUUc—ta 
the  minor  hath  hie  mortgage  on  the  estate  of  the  tator,  for  si]  tint 
the  tutor  may  chance  to  owe  him  on  account  of  his  admioiitn- 
tion,  so  the  tutor  likewise  bath  on  his  part  a  mOTtgage  c»  tbe 
estate  of  the  minor,  For  tbe  sums  that  the  minor  may  chance  to  be 
indebted  to  him  by  Ms  account.'  For  the  engagement  of  tbe 
tntor  and  that  of  the  minor  being  reciprocal,  and  being  contnefcd 
at  the  same  time,  the  mortgage,  which  is  an  accessory  to  the  ea- 
gagement,  ia  contracted  likewise  in  the  same  manner.  And  % 
for  example,  the  minor,  being  come  to  foil  age,  borrows  monej  of 
any  one  before  his  tutor  has  made  up  his  accounts,  and  it  apf»B 
□pon  the  balance  of  the  account  that  the  tutor  is  oeditor,  thi 
tutor's  mortgage  will  be  prior  to  the  debt  cootracted  by  the  vaa 
after  he  came  of  age. 

vir.  j 

1363.  A  Case  where  the  Tutor  is  privileged  in  his  Mortgogt.^ 
Besides  this  mortgage,  the  tutor  hath  likewise  a  privilege  for  lfc< 
money  which  he  has  laid  out  in  the  recovery  or  preservation  <t 
the  minor's  estate  and  debts.  And  he  is  preferred,  in  his  nn* 
gage  on  such  estate  and  debts,  to  other  creditors.! 


•  L,  3,  i  1,  D. 
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SECTION    VI. 

FHS  WATS  WHICH  PUT  AN  END  TO  THE  TUTORSHIP,  AND  OF 

THE  DEPRIVATION  OF  TUTORS. 

AUT.  L 

14.  Uie  Tutorship  is  at  an  End  when  the  Minor  comes  of  Age. 
le  office  of  tutor  is  at  an  end  when  the  person  who  was 
*  tnition  comes  of  age.  For  being  arrived  at  full  age,  he 
take  upon  himself  the  care  of  his  estate,  and  of  his  affairs. 
he  benefit  of  age  by  indulgence  hath  not  the  same  effect* 

IL 

iS.  0/the  Tutorship  of  several  Minors.  —  If  there  are  two  or 
minors  under  the  tuition  of  one  and  the  same  tutor,  the 
n  ends  for  every  one  as  they  respectively  arrive  at  age ;  and 
lo  has  attained  the  years  of  majority  may  oblige  the  tutor  to 
in  account  of  his  administration,  although  the  tutorship  con- 
still  with  respect  to  the  others.^ 

)6.  2%€  Consequence  of  the  Administration  after  Majority. — 
mgh  the  tutorship  ends  the  moment  that  the  minor  arrives  at 
ge  of  majority,  yet  the  tutor  is  not  so  discharged  by  this 
je  as  that  he  may  immediately  abandon  all  further  care  of 
liner's  concerns.  But  he  ought  to  continue  his  administra- 
18  to  those  affairs  which  he  cannot  neglect  without  occasion- 
lome  loss  or  da'mage  to  the  minor.  And  he  ought  to  give 
about  every  thing  that  is  necessary,  and  which  does  not 
t  of  delay,  till  he  has  given  up  his  accounts,  or  till  he  has, 
ing  for  a  convenient  time  to  make  up  his  accounts,  delivered 
the  aiiairs  and  papers  into  the  hands  of  his  minor,  who  is 
oae  major,  that  he  may  look  after  them  himself.** 


It.  (pub,  mod.  tut.  Jin.;  —  /.  1,  C.  quando  tut.  vd  cur.  esse  desinant ; — Inst,  de  cwrat, 
\  remarks  in  the  preamble  of  this  title.    See,  as  to  the  benefit  of  age,  the  twenty- 
article  of  the  second  section  of  the  Rescission  of  Contracts. 
39,  \  \7j  D.  de  adm.  et  per.  tut. 

un.  C.  ut  caus.  post  pubert.  ads.  tut. ;  —  /.  5,  ^  5,  inf.  D.  de  adm.  et  per.  tut. ;  —  d.  I. 
9. 1.  27,  D.  de  appel. ;  —  /.  13,  D.  de  tut.  et  rat.  dist.  Sec  the  sixth  article  of  the 
lection. 
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1367.  1%e  Death  of  the  l^nor  putt  an  End  to  the  3Wors%- 
The  tutorship  likewise  expires  by  the  death  of  the  minor.*  Bm 
BO  aa  that  the  tutor  ought  not  to  abandon  that  which  lequm 
his  care,  till  the  heirs  of  the  minor  be  in  a  condition  to  dis- 
charge him  of  it,  according  to  the  rule  explained  in  the  foregoiig 
article. 


1368.  Aa  aiio  the  Death  of  the  Tutor. —  If  the  tutor  diei  dniii^ 
the  tatorahip,*  it  is  thereby  at  an  end,  not  only  with  respect  to 
himself,  but  also  to  his  heirs  and  exeontors.  And  they  shsD  be 
boond  only  according  to  the  rules  explained  in  the  fomth  lediaiL 

VL 

1369.  The  Civil  Death  either  of  Tutor  or  SSmot  ikrii  Ike  mm 
Effect. —  The  tutorship  ends  likewise  by  the  dvil  death  either  rf 
the  tutor  or  of  the  minor.'  For  as  to  the  tutor,  the  ciTil  deitt 
renders  him  incapable  of  that  office;  and  as  to  the  mincK,  it  pad 
him  out  of  a  condition  of  standing  in  need  of  a  tutor,  being  do 
longer  master  of  his  own  person,  nor  of  any  estate.  But  the  Into 
is  obliged,  after  the  civil  death  of  his  minor,  to  take  care  of  bii 
e*tat«,  puTBuant  to  tha  third  and  fourth  rnles  of  this  ore 
for  the  benefit  of  those  to  whom  he  shall  be  boond  to  pve  ai 
count  of  it. 
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minor,  that  he  may  lose  them ;  if  he  abandons  the  afiairs ;  if  he 
tents  himself,  and  refuses  to  appear,  leaving  the  minor's  con- 
as  in  disorder;  if  he  does  not  furnish  the  necessaries  for  his 
lot's  maintenance  and  education,  having  wherewithal  to  do  it ; 
1,  in  general,  if  there  are  any  other  just  causes  for  removing 
1,  although  it  were  only  negligence,  if  it  be  such  as  makes 
leeetsary  to  put  the  management  of  the  minor's  affairs  into 
cr  hands.^ 

IX 

.373.  T%e  Tutor  that  is  removed  for  his  Dishonesty  is  branded 
h  itfamp. —  The  tutor  who  is  removed  from  his  office,  because 
hia  fraudulent  dealing,  is  branded  with  infamy ;  but  he  is  not 
who  is  removed  on  account  of  his  negligence,  or  his  unfitness 
such  a  charge.  And  if  the  cause  of  his  removal  be  not  ex- 
BSed  in  the  sentence  of  his  deprivation,  his  removal  will  not  be 
snded  with  any  marie  of  infamy ;  it  being  reasonable  to  pre- 
ae,  in  that  case,  that  the  tutor  was  removed  only  for  his  negli* 
loe  or  incapacity.^ 

X. 

L378»  MUdemeanours  that  are  punishable.  — -  If  a  tutor  has  pro- 
«d  ihe  tutorship  by  bribery,  or  if  his  misdemeanours  be  such, 
it,  besides  the  removing  him  from  his  trust,  he  deserves  some 
ler  punishment,  he  shall  be  liable  to  such  punishment  as  the 
tore  of  the  act  shall  deserve.^ 


SECTION    VII. 

THV     CAUSES     WHICH     RENDER     PERSONS     INCAPABLE     OF    BEING 
UTOES,  AND    OF  THOSE  WHICH  EXGiJSE  THEM  FROM  THAT  OFFICE. 

1374.  We  have  not  put  down  in  this  section,  among  the  inca- 
cities  and  excuses  which  may  suffice  for  discharging  any  one 
Qi  the  office  of  tutor,  that  which  was  regulated  by  Justinian,* 

Z.S,S  5,  D.desutp.  tut. ;—■€[.  1.3^  ^  17;~<f. /.  3,  §^  Uet  I5]^l  7,^ulL  eod.;^d, 
f  1;— /.  8,f  12,  eod. 

C.wlL  C.de  Butp.  tvL;~-l  3,  \ult,D.de  tuspect.  tut.;^l.  4,  ^  1  «e  2,  D.  de  pup.  tut. 
t,9,D.de  tattd,;^L3,  §  lb,mf.D.de  ncfp-dtf.;— L  1,  i7,D.de  off.  prof,  uHn; 
1,  i  dt  Z>.  db  map.  tti. 
Nm.  79,  e.  1. 
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that  those  who  were  either  creditors  or  debtors  to  minors  ahoald 
be  incapable  of  being  their  tutors.  For  although  the  person  who 
is  named  tutor  should  be  found  to  be  either  debtor  or  oreditor  to 
the  minor,  yet  our  usage  provides  sufficiently  for  the  safety  of  mi- 
nors, by  ordering  an  inventory  of  their  goods  to  be  made,  and  to 
be  lodged  in  court ;  which  preserves  the  titles  of  their  claims,  a 
defences  against  their  tutors,  and  by  appointing  them  a  caiaiot,  m 
substitute-tutor,  to  dofend  them  in  any  disputes  they  may  diUKe 
to  have  with  tticir  tutors.^  But  if  the  debt,  or  other  tSbh,  thit 
is  in  dispute  between  the  tutor  and  the  minor,  be  such  that  it  ii 
evidently  more  for  the  advantage  of  the  minor  to  have  anothff 
tator,  it  will  in  that  case  be  prudent  for  the  judge  to  oblige  the 
leladonB  to  make  choice  of  another  tutor. 

'   Art.  1 

1375.  inference  between  Incapaciti/  and  an  Excuse.  —  Inca- 
pacity excludes  from  the  tutorship  even  those  who  would  willin^y 
accept  of  it;*  and  an  excuse  dispenses  with  those  who  might  bt 
tutors  if  they  pleased.** 

IL 

1376.  Games  of  Capacity  and  Eccuset. —  The  cames  of  im- 
pacity  have  their  foundatluii  either  in  natural  equity,  or  in  • 
particular  law." 
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mothers  may  be  tutoresses  or  gaardians  to  their  own  children ; 
for  the  authority  which  nature  gives  them  over  their  children,  and 
the  affection  which  they  have  for  their  interests,  except  them  from 
the  rule  which  excludes  women  from  guardianships.*  And  as  the 
mother  is  capable  of  being  tutoress  or  guardian,  so  the  guardian- 
ship may  be  likewise  committed  to  her  second  husband,  father-in* 
law  to  the  minor/ 

V. 

1379.  Mmors  cannot  be  Tutors. —  Minors  cannot  be  tutors,  be- 
caiue  they  themselves  are  under  tuition,  and  stand  in  need  of  the 
assistance  of  others  in  the  managements  of  their  own  concems.>^ 

VL 

1380.  iifirmities  which  render  Persons  incapable  of  being  Tutors. 
—  Those  who  labor  under  any  infirmity,  which  disables  them  from 
looking  after  their  own  concerns,  are  incapable  of  being  tutors ; 
such  as  persons  who  are  mad,  blind,  deaf,  dumb,  and  those  who 
aie  nnder  any  habitual  malady  which  produces  the  same  effect^ 
And  if  these  kinds  of  accidents  happen  to  a  tutor  after  he  has 
been  named,  and  even  after  he  has  acted  as  tutor,  he  shall  be  ex- 
cused.'    But  if  the  disease  or  infirmity  which  seizes  the  tutor 
during  the  tutorship  be  only  for  a  time,  a  curator  may  be  named 
in  the  mean  while  to  supply  the  place  of  the  tutor  during  his  ill- 
ness, if  there  be  occasion.' 

VII. 

1381.  A  Son  that  is  of  Age  may  be  a  Tutor.  —  A  son  who  is  of 
Wl  age,  although  under  the  father's  authority,  may  be  a  tutor ;  but 
fte  father  will  not  be  accountable  for  his  son's  administration,  if 
kc  does  not  oblige  himself  to  it  either  expressly  or  tacitly,  as  if  he 
Mmself  acts  and  intermeddles  in  the  administration  of  the  minor's 
^te.  But  a  bare  consent  to  his  son  being  named  tutor,  and  to 
lu»  taking  upon  him  the  administration,  does  not  bind  him.™ 

*  LviL  D.de  tut.;  —  tot.  tit.  C.  quando  rnidier  tut.  off./. p.;  —  Nov.  118,  c.  5. 

LZ^  C.de  eontr.jud.  tut.;  —  u.  I.  2,  C.  de  interd,  mar.;  —  /.  32,  ^  l^  D.de  adopt. 
'  \  13,  Inst,  de  excvs.  tut. ;  —  /.  u/^  C.  de  leg.  tut. 

^  L'\,S  2,  D.  de  tut.;—d.  I.  ^  uU.;  —  l.  10,  \  1,  D.  de  legit.  tut.;^L  un.  C.  qui  morbo; 
'^^  8,  C.  qui  dare  tut.  ;—l.  10,  inf.  D.  de  exau. ;  —  ^  7,  Intt.  eod. 
L.  II,  D.  eod.; — L  40,  D.  de  exau. 
'  L.  10,  ^  8,  eod. 
^  L.7,  C.  de  tut,  :^l  21,  D.deadm»d per.  tui. 
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1382.  Other  Caaaei  for  not  coi^nniMg  Ike  Ihmimaliim  q^  s  lb- 
tor.  —  If,  besides  the  casea  of  incapacity  jurt  now  mentiaDed,  tim 
shoold  happen  to  be  in  the  person  who  ib  named  tottv  any  othr 
cause  which  might  render  him  unworthy  of  the  office  or  pn 
ground  of  suspicion,  the  judge  ought  in  pradeoce  not  to  confim 
such  nomination.  Thus,  for  example,  if  it  should  be  fonnd  ml 
that  the  tutor  gave  money  to  get  himself  named,  not  only  sfaoiild 
the  said  nomination  not  be  coniirmed,  but  this  offence  would  de- 
serve to  be  punished.  Thus,  be  whom  the  father  had  fnUd  tn  be 
named  tutor  to  his  son  ought  not  to  be  admitted  to  that  €&• 
without  very  pregnant  reasons."  But  that  ezcluaion  would  Ml 
any  way  blemish  the  reputation  of  the  said  person."  Thn^  he 
ought  not  easily  to  be  admitted  as  tutor  who  makes  interest  to  pt 
himself  named.' 

IX 

1383.  JEoccutes  of  Tmo  Xxndt.  —  The  excuses  alleged  by  tnfan 
to  free  themselves  from  the  tutorship  are,  in  the  aame  mannet  ■ 
incapadties,  founded  either  upon  some  natural  impedimoi^  v  « 
some  particular  law.< 


1384.  hteapticUy  serves  at  <m  Excuse. —  The  caiues  of  m» 

pacity  which  may  be  fairly  alleged  may  likewise  serve  as  excam 
Thus  minority,  and  the  infirmities  which  render  persons  incapa^ 
of  being  tutors,  ought  to  excuse  them  from  the  office.' 
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he  is  excused.  The  children  which  are  unborn,  although  conceivedi 
aie  not  reckoned  in  the  number  of  the  children  which  serve  as  an 
exonse.  And  the  grandchildren,  and  other  descendants  of  children 
that  are  deceased,  are  counted  as  representing  the  person  of  whom 
they  are  descended.  Thus  several  children  of  one  son  are  reck- 
oned in  this  case  only  as  one  child.^ 

XIII. 

1387.  Tliree  7\Uorship8  excuse  from  a  Fourth. — He  who  has 
aheady  the  burden  of  three  tutorships  may  excuse  himself  from  ac- 
cepting  a  fourth.  We  do  not  reckon  as  so  many  tutorships  those 
of  many  minors,  when  the  estate  of  all  the  minors  is  managed  by 
mie  and  the  same  administration.*  Neither  do  we  reckon  in  the 
anmber  of  tutorships  that  serve  as  an  excuse  the  engagements  of 
honoraiy  tutors,  nor  that  of  the  sureties  of  tutors.' 

XIV. 

1388.  One  7\Uorship  that  is  Burdensome  will  serve  as  an  Excuse. 
—  If  one  tutorship  alone  be  of  such  extent,  or  so  burdensome,  that 
it  would  be  hard  to  call  the  tutor  to  a  second  tutorship,  he  shall  be 


XV. 

1389.  Enrnitp  between  the  Minor^s  Father  and  the  Tutor.  —  If 
there  had  been  a  mortal  hatred  between  the  father  of  the  minor 
and  the  person  who  is  named  tutor,  and  there  never  was  any 
reconciliation  between  them,  the  tutor  shall  be  excused  from  ac- 
cepting the  office.* 

^  L.%\%D.de  erau.; — 1 1,  C.  98s  num.  lib.  te  excm.; — Lui.  de  exeuu,  tut.; — d.  I.  2, 
S9^D.<k  excuB.; — d.l.  2,^  4; — /.  1,  C.  qid  ntun. /t6.;  —  d.  I.  §f  6,  7.  We  hare  not 
Inaited  in  this  article  what  is  said  of  grandchildren  to  those  descended  of  males,  in  which 
lense  it  is  limited  in  the  serenth  section  above  quoted.  For  althoagh  dangfaters  and  their 
children  be  in  another  fiiunilj,  jet  it  often  happens  that  the  daughters  and  their  children 
ire  as  moch  or  more  chaig^le  to  the  fathers  than  the  sons  are;  and  it  would  be  hard, 
that  a  grandfather  on  the  mother's  side,  who  has  the  burden  of  children  of  several  daugh- 
ttn  deceased,  should  be  deprived  of  the  benefit  of  this  excuse.  And  therefore  it  is  that 
Oar  usage  admits  for  an  excuse  the  guardianship  of  grandchildren  bj  daughters. 

*  L.SjD.  de  excuM.;  —  /.  2,  ^  uft.  eod.; — L  unie.  C.  qui  num.  tut     See  the  following 
mrticle. 

*  L.  15,  S9,D.de  excuma. 
J  L.  31,  ^  4,  Z>.  d!s  sxotf. 

*  S  n,lMiLdeexcu$.tut.;''lB^\  17, D.de  etcua. 
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1390.  Laasuitf  which  excuse.  —  If  there  be  a  lawsnit  betwni 
the  minor  and  the  person  whom  they  intended  to  name  tntdr, 
which  calls  in  question  the  minor's  legitimacy,  or  claims  a  fight  to 
all  his  estate  or  a  great  part  of  it,  the  said  person  shall  be  exeued 
from  the  tutorship.  Bat  lawsuits  of  a  snudl  conseqoencx  wiD  out 
serve  to  excuse  him.' 

xvn. 

1391.  A  Lawsuit  between  the  Mnor  and  the  Next  of  Em  to  Hi 
JSttor.  —  If  the  minor  happens  to  have  a  considerable  lawnit 
against  the  father  or  mother,  brothers,  sisters,  or  nephews,  of  thr 
person  who  is  named  to  be  his  tutor,  both  humanity  and  the  into- 
eet  of  the  minor  do  require  that  the  said  person  be  excnsed  fiom 
being  tutor.  For  he  ought  not  to  be  engaged  in  a  gnardianihip 
'frhich  will  oblige  him  to  go  to  law  with  hJs  nearest  relatiou; 
and  the  minor  ought  to  have  a  tutor  who  may  be  under  no  temp- 
tation to  betzay  his  tmst.^ 

XVIIL 

1392.  Excuse  on  Accomit  of  Privilege.  —  Persons  who,  on  k- 
count  of  their  employment  or  for  other  causes,  are  privileged  whb 
an  exemption  from  being  tutors,  shall  be  excused  from  the  office; 
which  depends  either  on  the  nature  of  the  employments,  if  tbeybe 
such  as  in  their  own  nature  ought  to  give  an  exemption  {rmd  Ae 
office  of  tutor,  such  as  an  embassy,  the  command  of  an  nrnj-a 
garrison,  or  on  the  particular  grant  of  the  said  pfivilege  by  m 
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1393.  EcelesiasHcs  are  exempted  from  being'  Tutors.  —  Ecclesi- 
astical persons  cannot  be  named  tutors  or  curators.  For  the  holi- 
ness of  their  sacred  function  obliges  them,  that  they  may  be  the  bet- 
ter able  to  attend  the  duties  of  it,  to  disengage  themselves  from  all 
other  cares ;  and  exempts  them  from  all  engagements  to  an  ad- 
ministration of  temporal  concerns.  But  if  a  clergyman  be  willing 
to  take  charge  of  the  education  and  government  of  orphans  that 
are  his  relations,  it  shall  be  lawful  for  him  to  accept  of  the  tutor- 
ship of  them,  that  he  may  take  care  of  their  persons,  and  occa- 
sionally, likewise,  of  their  estate,  which  has  so  necessary  a  connec- 
tion with  their  persons.^ 

XX. 

1394.  Poverty  and  Want  of  Industry  may  serve  as  an  Excuse.  — 
If  he  who  is  called  to  the  oJfEce  of  a  tutor  has  not  an  estate  sui- 
fident  to  bear  the  charges  of  it,  if  he  can  neither  read  nor  write,  or 
if  he  is  not  industrious  enough  to  manage  his  own  concerns,  or  if 
his  own  affairs  demand  his  whole  time  and  labor,  he  may  be  either 
excused  from  the  tutorship  or  confirmed  in  it,  according  to  the 
qnality  of  the  persons,  the  nature  of  the  estate,  and  the  other  cir- 
ciunstanoes.* 

XXL 

1395.  The  Tutor  who  is  named  ought  to  act  till  he  is  dis* 
charged.  —  Although  he  who  has  been  named  tutor  appeals  from 
his  nomination,  and  he  has  a  just  excuse,  he  shall  nevertheless 
be  bound  as  tutor  till  he  is  discharged  of  the  trust;  and  he  is 
obliged  to  act  provisionally  in  the  mean  while  till  his  appeal  be 
determined.' 

XXII. 

1396.  Acceptance  of  the  Tutorship  cuts  off  all  Excuses.  —  If  he 
who  had  an  excuse  has  accepted  of  the  tutorship,  or  acted  volun- 
tEurily  as  tutor  before  he  gave  in  his  excuse,  he  cannot  be  after- 
wards admitted  to  excuse  himself.' 

^  L,5%  C.de  eptsc.  H  cUric. ; — Nov.  123,  c.  5. 

•  Z.  6,  ♦  uli,  D.deexau. ;  —  §  8,  Inst.  eod.;^U.  7,  40,  S  1,  tod. ;  — ^  6,  Inst.  tod. 

^  L.  31,  Z>.  dt  excus.;^l.  20,  D.  de  adm.  et  per.  tvt,;^l.  39,  §  6,  eod. ;~  v.  /.  16,  C.  de 

cut.  tui. 

^  L.%  C.n  ixdoT.  vel  cur.  fed.  alleg.  exc.  sit;  — /.  17,  ^  5,  £>.  de  excus. 
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1397.  hKopadty  that  happens  a^  Vtt  NomimaiMm.—-%  afta 
that  the  tntor  has  accepted  of  the  tatocship,  he  falls  under  mqw 
incapadty,  as  if  he  becomes  blind,  deai^  dnmb,  if  be  runs  mul,  or 
is  seized  with  other  infirmities  which  lender  him  incapaUe  of  o^ 
erdsing  the  office  of  tutor,  he  shall  be  discharged  from  it^  and  u- 
other  totor  will  be  named  in  his  plaoe.^ 

XXIV. 

1398.  PnxMes^  acquired  after  the  Nomtnatitm.  —  The  pririlepi 
which  one  acqoiies  after  his  nomination  to  ibe  tatorsbip  do  not 
excDse  him  from  it  For  they  are  granted  only  to  exempt  thote 
who  are  not  as  yet  under  any  engagement.  Thus,  he  who  hu 
been  prevented  by  his  nomination  before  be  acquired  the  privilege 
cannot  plead  his  jaivilege  in  order  to  be  disohBrged.* 

XXV. 

1399.  An  Eimue  happening  ajler  the  TSitor't  Entering  tfonkii 
Office. —  The  grounds  of  excuses  which  do  not  proceed  boxa  n 
iooapacity,  and  which  happen  only  after  the  nominatioa  d  Iki 
tutor,  will  not  procure  him  his  discharge  from  the  office.  Tbm, 
the  number  of  children  which  serve  as  an  excuse,  oi  the  aga  d 
seventy  years  being  completed  after  he  has  entered  upon  the  lA- 
ministration  of  the  tutorship,  will  not  excuse  him  from  iL> 

XXVL 

1400.  When  the  Tntor  amd  Minor  have  d^ertnt  Ftaees  tfAUk 
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XXVIL 
1401.  Several  Excuses  whereof  none  is  sufficient  of  itself.  — *  If 
he  who  is  named  tator  has  no  ground  of  excuse  which  is  of  itself 
sufficient,  such  as  the  age  of  seventy  years  complete,  or  the  num- 
ber of  children  that  is  required ;  but  that  he  is  only,  for  example, 
sixty  years  of  age,  and  has  two  or  three  children ;  these  excuses, 
of  which  every  one  is  insufhcient  by  itself,  will  not  be  sufficient, 
"when  put  all  together,  to  procure  him  a  discharge  from  the  tutor- 
ship.* 


TITLE   II. 

OF  CUBATOBS. 

1402.  Usage  as  to  Ourators.--^  Ourator  of  one  thai  is  Mad  or 
Infirm.  —  As  there  are  other  causes  besides  the  infirmity  of  age 
which  render  persons  incapable  of  governing  themselves  and  their 
offiurs,  such  persons  who  happen  to  be  in  that  condition  are  put 
under  the  conduct  of  others,  who  are  to  them  instead  of  tutors, 
and  who  are  called  curators.  Thus,  curators  are  appointed  to  per- 
sons that  are  mad,  and  to  those  who,  because  of  some  infirmity, 
are  incapable  of  managing  their  own  concerns ;  such  as,  for  in- 
stance, those  who  are  both  deaf  and  dumb. 

1403.  Curator  of  a  ProdigaL  —  Among  persons  incapable  of 
governing  themselves  we  reckon  prodigals,  who  lavish  away  their 
estates  in  foolish  and  idle  expenses.  And  the  same  reason  which 
obliges  the  public  to  take  the  management  of  their  estates  out  of 
their  hands  makes  it  necessary  to  give  them  curators  to  look  after 
their  concerns. 

1404.  Curator  to  a  Minor  who  has  a  Tutor.  —  Sometimes,  like- 
wise, a  curator  is  assigned  to  a  minor  who  has  a  tutor,  when  it 
happens  that  the  tutor  and  minor  have  some  difference  or  some 
right  to  be  adjusted  between  them.* 

■  L.  15,  ^  II,  D.de  ezcuaoe.  Bat  if  this  tutor  were  sixtj-nine  years  of  age  and  had 
four  children,  woald  it  not  be  as  jost,  or  rather  more  so,  that  he  should  be  discharged,  than 
if  be  were  serenty  years  of  age  and  had  no  children,  or  only  forty  years,  with  fiye  children  ? 

*  See  the  eleTenth  article  of  the  second  section  of  Tuton,  and  the  preamble  to  the  sev- 
e&th  section  of  the  same  title. 


An  • 
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1405.  Curator  to  Goods  tBkich  are  not  claimed  by  any  Orwr.— 
There  is  yet  another  sort  of  cniaton,  the  nse  of  which  is  necomy 
for  taking  care  of  goods  tfiat  are  abandoned,  and  which  do  pcnn 
looks  after.  As  in  the  case  of  a  long  absence  of  any  one  from  fail 
estate,  without  committing  the  care  of  it  to  any  body ;  or  in  tbe 
case  of  an  inheritance  without  heirs,  or  which  the  hein  have  » 
Qounced ;  or  if  a  debtor  relinqaishes  all  his  estate  to  his  crcditMa 
In  all  these  cases,  and  others  of  the  like  nature,  where  goods  ve 
without  any  owner,  or  without  any  person  to  look  after  tbem, 
curators  are  appointed  to  take  care  of  them,  and  to  preserve  tbem 
for  the  nse  and  benefit  of  those  who  either  have  or  shall  han  t 
right  to  them. 

1406.  The  Subject-MaUer  of  this  TUle.  —  All  these  kinds  of  em- 
ion  being  charged  with  the  goods  and  a&irs  that  are  committalto 
their  care,  and  some  of  them  Ukewise  with  the  care  of  posoii, 
such  as  the  curators  of  those  who  are  mad ;  their  trust  is  of  tbe 
same  nature,  and  subject  to  the  same  roles,  with  that  of  tutor*,  is 
what  relates  to  their  engagement,  tbe  reasons  that  may  serve  to 
excuse  them  from  the  office,  and  all  other  things  that  are  commoi 
to  both  offices.  So  that  we  must  add  to  this  title  the  rales  of  tk 
foregoing  title  which  may  be  applied  to  this. 

1407.  Another  Sort  of  Curators  which  does  not  belong  to  tUl 
Place.  —  We  do  not  place  among  the  number  of  curators  that  hc 
to  be  treated  of  under  this  title,  those  who  are  named  in  oimiod 
prosecntionB  in  certain  cases  against  the  memory  of  peisont  vie 
are  prosecuted  after  their  death ;  socb  as  those  who  have  I 
killed  in  a  duel,  and  who  have  made  way  with  themselves.    F« 
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IL 

1409.  When  a  JiSinor  is  Mad, —  A  curator  is  not  assigned  to 
any  one  as  a  madman,  unless  be  has  attained  the  age  of  majority. 
For  if  a  minor  be  in  a  state  of  madness,  it  is  sufficient,  and  lil^e- 
wise  more  decent,  to  appoint  him  a  curator  on  account  of  his  mi- 
noiity,  rather  than  because  of  his  madness ;  at  least  till  he  arrive 
at  the  years  of  majority.^ 

IIL 

1410.  Tke  Madness  ought  to  be  judicially  proved.  —  The  mad- 
ness of  a  person  of  full  age  ought  to  be  proved  judicially,  in  order 
to  his  having  a  curator  assigned  him.  For,  besides  that  it  is  only 
by  the  authority  of  justice  that  a  curator  can  be  appointed,  it  may 
sometimes  happen  that  a  person  may  counterfeit  himself  to  be 
mad  for  some  particular  end,®  or  that  others  out  of  interest  may 
represent  him  to  be  mad  without  any  ground. 

IV. 

1411.  The  Son  may  he  Curator  to  his  Father  or  Mother ^  if  they 
are  Mad,  —  The  son  may  be  named  curator  to  his  mother  who  is 
mad ;  as  also  to  his  father  in  the  same  case.^ 

V. 

1412.  When  a  Son,  living  under  the  Father^ s  Jurisdiction,  is  Mad, 
—  If  a  son,  who  is  still  under  his  father's  jurisdiction,  faUs  into  a 
state  of  madness,  no  curator  is  assigned  him,  because  his  father  is 
naturally  charged  with  the  government  of  his  person  and  the  ad- 
ministration of  his  estate.® 

VL 

1413.  The  Husband  cannot  be  Ouraior  of  his  Wife  thai  is  Mad, 
-*•  In  the  cases  where  it  may  be  necessary  to  name  a  curator  to  a 
married  woman,  or  to  her  who  is  contracted  in  marriage,  whether 
it  be  on  account  of  madness  or  for  other  causes,  neither  the  hus- 
band,' nor  the  person  with  whom  she  is  contracted,*  can  be  named 
curators. 

^  L.9,S\,D,de  tutd.  «  L.  6,  D.  de  cur.  fur,  et  a/. 

'  L.  4,  D.  de  eur.Jur. ; — /.  1,  in  fin^,  D.  eod. ; — /.  2,  eod. 

*  £.  7,  C  ds  eur.Jur,    See  the  tenth  article  of  the  first  section  of  Tutors. 

'  L.  2,  C6(L  ^M  dare  tut.; — 1. 14,  D.  de  curat.Jur.;  —  S  l^i  I^^'  ^  exau.  tut. 

%  L.\f^  ult.  D.de  exeut.  tut.    This  nile  seems  to  be  founded  either  on  the  interest 
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VIL 

1414.  Mtdneii  with  lucid  hUervab. —  The  curator  of  a  pena 
^(rhose  madness  cMsmes  and  goes  by  intervals  does  not  e 
function  bat  dniing  the  fit  of  madness,  and  ceases 
the  Incid  intervals,  when  the  person's  reason  is  fully  reestBblislitd; 
bat  the  office  of  this  cnrator  lasts  during  the  life  of  the  paioa 
that  is  mad,  to  avoid  the  trouble  of  naming  a  cnrator  at  emj 
new  fit  of  madness.'' 

VUL 

1415.  Ii^rmities  which  require  a  Ourator,  —  Curaton  are  gnn 
to  all  persona  who,  by  reason  of  some  infirmity,  are  incapable  df 
the  administration  of  their  estates  and  afBurs ;  sncb  as  one  who 
is  deaf  and  dumb ;  and  all  those  who  by  other  the  like  infiimttia 
are  brought  under  the  like  incapacity.' 

IX. 

1416.  Curators  of  Persons  who  are  declared  Frodiffi^.  —  ITioit 
who  lavish  away  their  estates  in  foolish,  extravagant  expentn, 
and  whose  bad  conduct  makes  it  necessary  to  declare  them  pro£- 
gals,  and  to  interdict  them  judicially,  are  deprived  of  the  adinio» 
tration  of  their  affairs,  and  of  the  management  of  their  ettatCi 
the  charge  of  which  is  committed  to  a  curator.  And  the  sum 
course  would  be  taken  \i'ith  a  woman  whose  mannen  and  coDdnct 
should  give  occasion  to  such  an  interdiction.' 


whidi  the  faniliand  may  Iutq  In  the  BflUr,  whioh  aboold  nqnii*  tlic 
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X. 

1417.  A  Prodigal  ought  to  be  proved  tuch.  —  The  interdiction 
of  a  prodigal  cannot  be  decreed,  and  a  curator  assigned  to  him, 
till  after  his  bad  conduct  shall  have  been  proved.™  And  he  whom 
his  &tlier  shall  have  declared  a  prodigal  in  his  will  is  presumed  to 
be  such;^  unless  it  should  appear  by  the  circumstances  that  no 
fegtjrd  ought  to  be  had  to  such  a  declaration. 

XL 

1418.  The  Son  cannot  be  Curator  to  his  Father  who  is  a  Prodi- 
goL  —  The  son  cannot  be  named  curator  to  his  father,  who  is 
<ieclared  a  prodigal^  although  he  may  be  curator  to  his  father  who 
iBmad/^ 

XIL 

1419.  Duration  of  the  Ouratorship  of  a  Prodigal.  —  The  office 
of  a  curator  to  a  prodigal  is  not  at  an  end  till  the  interdiction  is 

taken  offip 

XIIL 

1420.  Omrator  to  the  Sheets  of  one  that  is  abserU.'^-TI  any  per* 
•on  happens  to  be  long  absent,  without  committing  to  any  one  the 
care  of  his  effects  and  affairs,  and  it  be  necessary  that  somebody 
should  look  after  them ;  in  that  case  a  curator  is  named  to  take 
care  of  them.^ 

XIV. 

1421.  Curator  to  a  Child  that  is  yet  unborn, —  K  a  widow  hap- 
pens to  be  big  with  child  at  the  time  of  her  husband's  death,  a 
tutcn*  cannot  be  named  to  the  child  till  it  is  born.  But  if  it  be 
necessary,  a  curator  is  appointed  to  look  after  the  rights  of  the  child 


■  L.  1,  /).  de  cur.  fir.  »  L.  16,  4  vlt.  tod. 

*  L.  I,  §  1,  Z).  (fe  ewrai.fir. 

f  L.\,  D.de  curat,  fir.  Although  it  he  trae  that  the  amendment  of  the  manners  of  a 
Jirodigal,  as  well  as  the  letom  of  a  madman  to  his  right  senses,  pnts  them  hoth  in  a  con- 
ditioo  to  resume  the  care  of  their  affairs ;  yet  it  is  necessary,  however,  with  respect  to  the 
prodigal,  that,  as  he  has  been  jadicially  interdicted,  so  the  interdiction  should  be  judicially 
dken  c^'j  as  well  for  the  discharge  of  his  curator  as  for  the  security  of  those  who  shall 
kmwe  bosinesa  to  transact  with  him. 

^  Zw  6,  4  uft.  Z>.  de  tut.; — /.  3,  C.  de  pottlim.  revers. ;  —  v.  I  6,  4  ult.  D.  qmbus  ex  ctnu.  m 
pm$.  taL; — /.  15,  D.  et  quAuM coub.  maj.;  —  /.  22,  ^  1,  D.  derebus  auct,  judpossid.;  —  \  4, 
/■if.  de  curat. 
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that  may  be  bom,  and  to  take  care  of  the  eSeds  which  an  to  be 
his  as  BOOH  as  he  is  bora.'^ 

XV. 
1433.  A  Curator  to  a  SuecetsuM,  —  If  a  succession  faappeiu  to 
be  withoat  heirs  or  execntors,  as  if  tiie  deceased  left  behind  him 
no  relations,  nor  instituted  any  person  bis  executor  by  will,  or 
he  who  had  a  right  to  succeed  had  renounced  the  saccewion  or 
were  absent,  or  during  the  time  he  was  deliberating  about  sc- 
cepting  the  succession,  and  refused  in  the  mean  while  to  iato- 
meddle,  it  should  be  found  necessary  to  appoint  some  persoa  tat 
look  after  the  affaire  and  to  take  care  of  the  goods ;  a  cmatsr, 
in  this  case,  is  named  to  the  succession,  who  is  to  ezcnass  thst 
fiiDCtion,  for  the  preservation  of  the  goods,  either  for  the  benefit  of 
the  creditors,  or  of  those  to  whom  the  sncoession  shall  appextaiiL* 

XVL 

1433.  Curator  to  Goods  relinquished  by  a  Debtor  to  kit  Oreiilan. 
—  When  a  debtor  relinquishes  his  effects  to  his  creditora,  they  my 
procure  a  curator  to  be  appointed,  to  take  care  of  them,*  or  tbcy 
may  name  some  of  their  own  number  to  have  the  direction  of  the& 

XVIL 

1434.  A  Creditor  may  be  Curator  to  the  Ooods  of  his  Debtor.— 
We  may  name  for  a  curator  to  the  goods  relinquished  by  a  deblsi:^ 
or  to  his  inheritance  after  death,  one  of  his  creditors,  or  some  ote 
person,  to  take  care  of  the  estate." 
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lated  by  the  power  which  is  given  to  them,  and  they  have  a  right 
to  do  every  thing  that  their  office  requires.^ 


SECTION   II. 
of  the  engagements  of  curators. 

Art.  L 

1426.  Oath  and  Administration  of  Curators.  —  All  these  sorts  of 
curators,  of  which  mention  has  been  made  in  the  foregoing  sec- 
tion, are  bound,  in  the  same  manner  as  tutors,  to  take  an  oath 
fidthfully  to  discharge  their  trust,  to  make  an  inventory  of  the 
goods  committed  to  their  charge,  and  to  take  the  same  care  of 
erery  thing  belon^g  to  their  administration  as  tutors  are  bound 
to  do  in  relation  to  theirs.* 

IL 

1427.  Difference  between  Tutors  and  Curators.  —  There  is  almost 
no  other  difference  between  the  engagements  of  curators  and 
tutcnrB,  except  that  tutors  are  named  both  for  persons  and  for  the 
estate  belonging  to  the  said  persons,  and  that  their  administration 
never  lasts  longer  than  till  the  majority  of  the  persons  committed 
to  their  charge;  whereas  some  curators  are  appointed  only  for 
goods,  and  the  duration  of  their  office  is  not  limited  to  any  time, 
but  continues  or  ends  according  as  the  cause  which  has  given  oc- 
casion to  their  nomination  continues  or  ceases.^ 

III. 

1428.  Engagements  of  Curators.  —  The  rules  which  have  been 
explained  in  the  title  of  Tutors,  and  which  may  agree  to  the  func- 
tions and  engagements  of  curators,  ought  to  be  applied  to  them. 
As,  for  example,  that  they  cannot  take  assignments  to  rights  or 
<febts  against  those  whose  curators  they  are ;  that  their  estates  are 
lUortgaged,  from  the  day  of  their  nomination,  for  the  sums  for 

*  JL  S,  4  1,  Z>.  cfe  ctfTctf.  ban.  dando.    See  the  third  article  of  the  second  section. 

*  J^  7,  i  5,  C  die  CHT.fur.;  —  Nov.  72,  c.  iiZr.;  — rf.  /.  7,  4  6,  inf.;  —  !.  13,  D.  de  excus  ; 
*^  1 38,  ZX  <2e  admin,  et  per.  tuL  et  cw.  See  the  law  quoted  upon  the  second  article  of  the 
^4kywiiig  MCtioii.  See  the  twelfth  article  of  the  first  section  of  Tutors^  and  the  third  arti- 
^  of  this  sectioiL 

^  L.  \Sj  D.de  exau.    See  the  preceding  section. 
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which  they  ahaU  be  found  to  be  accountable ;  that  they  eamut 
alienate  any  part  of  the  estate  of  those  committed  to  their  charge, 
without  observing  the  formalities  prescribed  by  law.  And  >o  it 
is  with  respect  to  the  other  roles,  where  the  dispositionB  and  nx>- 
tivea  of  the  sfud  roles  may  have  any  relation  to  the  office  of  am- 
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Aat.  L 

1429.  Artion  of  Oa-atori  t^tpotnted  to  PertoH*. —  The  c 

which  are  appointed  for  persons,  and  for  the  goods  beltrnging  to 
the  said  persons,  have  their  action  for  recovering  what  shall  be  doe 
to  them,  and  for  indemnifying  them  for  all  that  they  shall  ban 
well  transacted,  and  for  the  other  conaeqnencea  of  their  adnnaii- 
Iration ;  either  against  the  persons  themselves  to  whom  they  hm 
been  curators,  if  they  are  capable  of  anditing  their  accomili^  ff 
against  their  heirs  and  execntors,  or  other  persona  to  whom  As 
said  account  ought  to  be  rendered.* 

IL 

1430.  AcHon  of  Oaraton  appoaUed  to  Goods. —  The 
whose  administration  relates  only  to  goods,  and  not  to 
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those  to  whom  the  goods  shall  belong,  and  that  with  much  more 
reason  than  he  who  of  his  own  accord  takes  upon  him  the  care  of 
the  goods  of  an  absent  person.® 

IV. 

1432.  Action  of  a  OurcUor  whose  Charge  is  ai  an  End.  —  If  a 
curator  having  acted,  another  be  named  in  his  stead,  whether  it  be 
that  the  former  ceases  to  be  curator  because  of  his  excusing  him- 
self, or  for  other  reasons,  he  shall  have  his  action  for  what  he  has 
acted  against  the  persons  interested  in  the  affairs  that  have  been 
committed  to  his  administration,  and  whom  his  nomination  has 
put  under  an  engagement  to  him ;  and  be  may  likewise  bring  his 
action  against  the  curator  who  is  named  in  his  room,  who  will  in- 
timate it  to  the  persons  concerned.^ 

V. 

1483.  S^ed  cf  the  Action  which  Curators  have. — By  this  action 
the  curators  recover  all  that  they  have  reasonably  laid  out  of  their 
own,  with  the  interest  of  the  money  which  they  have  advanced,  if 
fbej  have  advanced  any ;  and  what  may  be  due  to  them  on  the 
sooie  of  salary  for  their  administration.  And  they  procure  a  ratifi- 
ention  of  what  they  have  transacted  honestly  and  well.* 

VI. 

1434.  Mortgage  which  Curators  have  for  their  Security.  —  The 
corators  of  madmen,  of  those  laboring  under  any  infirmity,  of 
prodigals,  and  absent  persons,  have  their  mortgage  on   all  the 
estate  belonging  to  the  persons  to  whom  they  have  been  curators. 
And  the  curators  to  vacant  successions,  and  other  estates,  have 
their  mortgage  on  the  estates  that  have  been  committed  to  their 
administration.     And  all  these  curators  have  likewise  their  priv- 
ilege and  preference  on  the  goods  which  they  have  recovered,  or 
preserved,  for  the  money  which  they  have  laid  out  to  that  end ; 
as,  for  example,  for  the  charges  of  a  lawsuit  for  recovering  a  debt, 
or  for  the  charges  of  repairing  a  house,  or  other  tenement' 

*  See  the  second  article  of  this  section.    Inst,  de  oU.  quce  quasi  ex  contr. ; — Lh^D.deM 
^Qtt.    See  the  second  section  Of  those  who  manage  the  Affairs  of  others, 

^  This  it  a  eonscqnence  of  the  foregoing  articles. 

*  See  the  first,  second,  third,  and  fifth  articles  of  the  fifth  section  of  the  title  of  Tutors. 
^  See  the  sixth  and  seventh  articles  of  the  fifth  section  of  Tutors^  and  the  twenty-fifth 

^VUde  of  the  fifth  section  of  Pawns  and  Mortgages. 
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TITLE  III. 


1435.  Of  Communings  and  Corporatioru,  and  of  the  Perioiu  t^ 
pointed  to  have  the  Direction  of  their  Affairs.  —  We  have  Been,  in 
the  title  of  Persons,  that  there  are  commuiiitiea  and  corporationi, 
eccleaiastical  and  secular,  such  as  chapters,  leligiaaa  hooaes,  Gor> 
porations,  and  communities  of  towns,  universities,  companies  d 
trades,  and  others  of  the  like  nature ;  and  that  these  commiinitiei 
are  considered  aa  holding  the  place  of  persons.  For  aa  paitknls 
persons  have  their  rights,  their  privileges,  their  estates,  their  afinii^ 
their  burdens,  so  these  communities  have  likewise  theirs;  bat 
with  this  diflerence  among  others,  that  whereas  every  pattiote 
person  is  master  of  what  belongs  to  him,  and  disposes  of  it  aoldf 
according  to  his  own  will  and  pleasure,  if  there  be  no  obatade  it 
the  way,  such  as  a  minority,  or  some  other  incapacity,  no  one  of 
the  particular  persons  who  compose  those  communities,  not  Ik 
whole  body  together,  have  that  right;  nor  can  they  dispoM  li 
the  same  manner  of  what  belongs  to  the  community.  Thus,  tbt; 
cnunot  alienate  their  estate,  except  for  just  causes,  and  acccHdil^ 
to  the  formalities  prescribed  by  law.  Which  ia  founded  npoa 
tliis,  that  those  communities  being  erected,  whether  they  belong 
if)  the  church  or  st^iti-,  with  a  view  of  promoting  therebv  the  [lul^ 
lie  good,  which   requires  that  they  should  always  subsist,  it 
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engagement  without  any  covenant;  for  such  nominations  are 
often  made  without  the  previous, consent  of  the  persons  who  are 
chosen.  Thus,  this  kind  of  engagement  being  formed  without  a 
covenant,  it  is  one  of  the  matters  to  be  treated  of  in  this  book,  and 
shall  be  the  subject-matter  of  this  title. 

1437.  We  must  not  confound  this  engagement  with  that  which 
ia  formed  between  such  corporations  or  communities,  and  those 
whom  they  appoint  their  proctors  or  agents  in  any  business ;  for 
this  engagement  is  made  by  covenant,  and  is  comprehended  in  the 
matter  of  the  title  of  Proxies. 

1438.  We  shall  not  speak  here  of  the  other  matters  which  may 
relate  to  communities,  such  as  their  use,  their  origin,  the  manner 
in  which  they  are  formed,  their  rights,  their  privileges,  and  the 
rest ;  {at  these  matters  do  not  belong  to  this  place,  but  are  a  part 
of  the  public  law,  of  which  mention  has  been  made  in  the  four- 
teenth chapter  of  the  Treatise  of  Laws^  No.  27.  But  the  subject- 
matter  of  this  title  is  restrained  to  what  relates  in  general  to  the 
nomination  and  power  of  those  syndics,  or  governors,  and  direc- 
tors, and  the  engagements  which  are  formed  between  them  and 
the  persons  who  name  them,  in  what  relate  to  the  affairs  with 
which  they  are  charged. 


SECTION    I. 

OP  THE  NOMINATION  OF  SYNDICS,  DIRECTORS,  AND  OTHER  ADMIN- 
ISTRATORS OF  COMPANIES  AND  CORPORATIONS,  AND  OF  THEIR 
POWER. 

Art.  L 

1439.  Use  of  Syndics  and  other  Directors.  —  Those  who  have 

permission  to  form  a  company  or  corporation   have  also  their 

rights,  their  privileges,  their  goods,  their  affairs ;  and  all  the  mem- 

hera  not  having  leisure  to  attend  at  the  same  time  the  business  of 

the  community^  they  may  appoint  persons  to  take  care  of  it,  who 

called  syndics,  or  by  some  other  names.* 

IL 

1440.  By  whom  they  are  named.  —  The  syndics  and  other  direc- 

*  Z^  1,  i  I,  Z>.  quod  ad,  loi.  nom. 
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tors  of  the  afikirs  of  companies  and  c<»poration8  are  nsmed  by 
the  mcmbert)  of  those  communities,  milesa  some  partumlar  law 
hath  otherwise  provided  for  the  choice  of  the  said  petsons.  And 
if  the  corporation  be  such,  that  all  who  are  membera  c^  it  caoiut 
meet  together,  or  oaght  not  all  of  them  to  have  a.  share  in  the 
direction  of  the  common  afiaira,  they  choose  a  certain  number  of 
the  members,  according  as  it  is  provided  fojr  the  regulations  and 
usage  of  the  community ;  and  that  number,  which  npnaanto  Ae 
whole  body,  names  those  who  are  to  be  intnuted  with  the  can  of 
the  ai&irs.'' 

IIL 
1441.  7»  what  Manner  thei/  are  named. —  The  nominatiM  af 
such  governors  and  directors  is  made  by  plorality  of  voices,  vhes 
those  who  have  a  right  to  vote  are  assembled  in  the  mwuer  aai 
in  the  number  prescribed  by  the  rules  or  custom  of  the  eomaa- 
nity,  as  if  it  be  necessary  that  there  should  be  two  thirds  of  tk 
members  present,  or  any  other  proportion,  or  a  certain  nomba; 
and  those  who  have  a  right  to  vote  in  the  nomination  fH^it  tn 
observe  therein  the  formalitieB  which  are  prescribed  them.* 

IV. 
1443.  T%e  Person  who  is  named  is  redeoned  m  camptUng  ti 
Number  of  the  Votes.  —  To  make  up  the  number  of  voters  tbit  ii 
necessary  in  such  nominations,  we  may  reckon  the  person  who  a 
named,  if  he  was  of  the  number  of  those  who  aBsisted  at  Ai 
nomination.'* 
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And  it  ceases  also  by  a  revocation,  if  that  can  take  place;  pfo- 
Tided  it  be  done  according  to  rule,  and  be  known  to  the  person 
who  is  levcAedy  and  to  those  who  had  business  with  him/ 


SECTION    II. 
of  the  eneaoements  of  syndics  and  other  directors. 

Art.  L 

1445.  The  Care  of  Syndics  and  Directors. '^~  Those  who  are 
named  by  companies  and  corporations  to  have  the  direction  of 
their  afiairs  are  obliged  to  the  same  care  and  diligence  as  factors 
or  agents.  And  they  are  answerable,  not  only  for  any  fraud  and 
gross  negligence  which  they  may  be  guilty  of,  but  also  for  all  faults 
that  axe  contrary  to  the  care  required  of  them.* 

IL 

1446w  Their  Engagements.  —  The  syndics,  and  other  directors, 
who  undertake  an  afiair  by  order  of  the  community  which  has 
named  thenii  are  obliged  to  take  care  of  all  the  consequences  of 
it    Thus,  he  who  is  ordered  to  commence  a  lawsuit  is  bound  to 
(TOsecute  it  in  all  its  consequences  during  the  continuation  of  his 
administration.     And,  in  general,  he  is  obliged  to  answer  for  his 
conduct  to  those  who'  have  employed  him,  and  to  show  his  war- 
rant and  authority  to  those  whom  he  sues  or  with  whom  he  treats, 
and  to  procure  from  the  commimity  a  ratification  of  what  he  shall 
have  transacted.^ 

III. 

1447.  Other  Engagements,  —  The  other  engagements  of  these 
syndics  and  directors  are  pointed  out  to  them  by  the  functions 
which  are  committed  to  them,  and  by  the  power  which  is  given 
^em.  Thus,  those  of  mayors  and  sheriffs  are  regulated  by  the 
Datore  of  their  offices ;  and  those  of  a  syndic,  or  other  governor 

^  8, )  S,  Z>.  quod  ad.  tm.  nam.    See  the  first  article  of  the  fourth  section  of  Proxies. 
'  -^  6,  f  3,  P.  qw)d  ad,  tm.  nonu ;  — /.  6,  Z).  de  adm.  rer,  ad  civ.  pert.    See  the  fourth 
"^  of  the  third  section  of  Proxies.    This  obligation  hath  not  its  effect  against  the 
""pcrion  and  procurators  of  convents,  who  are  persons  dyillj  dead,  against  whom  the 
ttwuaunitjrhath  not  this  recourse. 

^  €)  i  3,  p.  quod  ad.  tm.  nom. 
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and  direc^pr  of  a  chapter,  or  other  corporation,  by  the  pows  aad 
functaoas  which  are  appointed  them.  And,  in  general,  all  uiumsi 
and  administrators  have  the  functions  proper  to  their  offices,  ar- 
cording  as  they  are  either  settled  by  the  rules  and  usage  of  the 
society,  or  particularly  committed  to  them  by  those  who  dudc 
them.' 


SECTION    III. 


OP  THB  BNOAOEHENTS  OP  COBPOBATIONa  AND  COMMDNITIBC  TH 
COUHIT  THE  ADMINISTRATION  OP  THEIR  APPAIBS  TO  BTmiCI, 
niRECTORS,   OR   OTHERS. 

Art.  L 
1448.  Engagement  to  ratify  what  their  Sgndict  or  IHneten  «k 
—  The  corporations  and  communities  which  have  named  vjaSa 
oi  other  directors  for  the  administration  of  their  afiain  are  boosd 
to  ratify  what  they  have  well  transacted  puisuant  to  their  ptnm 
For  seeing  all  the  members  of  the  community  cannot  act  in  a  faodi 
together,  nor  even  know  all  of  them  the  concerns  of  the  comraoBi- 
ty,  it  is  presumed  that  they  know  as  much  of  their  affain  u  Ac 
person  does  whom  they  have  intrusted  to  the  managrmoil  d 
them ;  that  whatever  comes  to  his  knowledge  comes  likewise  B 
theirs;  and  that  what  he  does,  or  what  is  transacted  with  him,ii 
transacted  with  all  the  members  of  the  community,  provided  ilh 
within  the  bounds  of  the  power  which  they  have  given  him." 
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oommitted  the  direction  of  their  affairs,  except  within  the  limits  of 
the  engagements  which  they  are  empowered  to  contract,  and  sic- 
ocxding  as  they  are  advantageous  to  the  commmiity.  Thus,  for 
example,  if  a  community  has  given  power  to  borrow  money,  it  will 
not  be  obliged  except  for  such  sums  as  have  been  usefully  em- 
ployed for  its  behoof;®  or  if  it  has  given  a  power  to  sell,  the  sale 
will  not  subsist,  except  where  it  has  been  made  for  a  necessary 
cause,  and  where  the  formalities  prescribed  in  such  sorts  of  sales 
have  been  observed.' 

IV. 

1451.  Bino  Directors  or  Administrators  of  CommuniHes  may 
he  bound  in  their  own  Names,  —  If  a  community  be  discharged 
from  the  engagement  contracted  by  the  person  whom  it  has  in- 
trusted with  the  administration  of  its  affairs,  we  are  to  judge  by 
the  circumstances  whether  the  administrator  ought  in  his  own  per- 
son to  make  good  the  engagement  to  those  who  have  treated  with 
him.     Thus,  for  example,  if  the  magistrates  of  a  town  have  bor- 
iowe4  money  to  pay  their  debts,  or  to  be  laid  out  to  some  other 
use  for  the  benefit  of  the  corporation,  and  the  creditor  trusts  the 
money  with  them,  they  may  pay  the  debts,  or  lay  it  out  to  the 
other  use ;  if  they  have  failed  to  employ  this  money  for  the  behoof 
of  the  public,  they  must  answer  for  it  in  their  own  names.     Thus, 
on  the  contrary,  if  the  director  or  administrator  of  a  community 
tcUs  an  estate  belonging  to  it  to  a  purchaser  who  asks  no  other 
lecurity  than  an  order  of  the  community  empowering  the  said 
person  to  sell,  and  the  sale  be  made  by  the  said  person  in  that 
quality,  and  pursuant  to  the  power  granted  him,  and  afterwards 
the  said  sale  comes  to  be  annulled,  for  having  been  made  without 
necessity,  and  without  observing  the  usual  formalities,  the  said  di- 
rector or  administrator  shall   not  be  bound  to  warrant  the  sale. 
Thns,  in  general,  directors  or  administrators  who  treat  for  com- 
niunities  are  bound   for  what  is   their   own   particular  act  and 
^eed  to  those  who  have  trusted  to  their  integrity,  but  are  not 
DOund  for  the  act  of  the  community,  if  they  have  acted  only  in 
conformity  to  the  power  which  it  gave  them.* 

'  L.  27,  D.  de  reb.  end. ; — l.W^D.de pig.  et  hyp. 

•  V.  1, 14,  C.  de  soar,  ecdes. ;  —  Nov.  7,  c.  1 ;  —  Nov.  120.    See  the  following  article. 

*  L.^y  D.de  reb.  cred.  See  the  preceding  article  touching  alienations,  and  the  remark 
^  the  Ant  article  of  the  second  section,  concerning  the  engagements  of  syndics  and  di- 
ttetan. 
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1452.  Ute  Engagement  of  a  Comnuatify  if  ntd  divided  amotg 
all  the  Members.  —  The  engagement  of  a  corporation  or  coo- 
manity  is  not  divided  among  the  persons  who  compose  it,  to  n 
to  become  the  engagement  of  every  one  of  the  memben  in  po- 
ticolai ;  and  it  is  only  the  communis  that  is  bonnd  by  the  act 
of  the  person  to  whom  it  has  committed  the  administration  of  itt 
alfairs.  And  as  the  particular  members  do  not  enter  in  their  on 
names  into  the  obligation  contracted  by  the  commnnity,  unlai 
they  engage  themselves  expressly,  so  those  who  oblige  themMlni 
to  communities  do  not  by  that  engage  themselves  to  every  aaed 
the  memben  of  the  said  communities  in  particular.' 


TITLE    IV. 


1453.  Tke  Duty  of  taking  Care  of  the  Affairs  of  Absent  Ptrum. 
—  The  Subject-Matter  of  Uiis  Title.  —  The  law  which  cnjoini 
us  to  do  for  others  what  we  would  that  they  should  do  fa  n*. 
obliges  those  who  happen  to  be  in  a  conjuncture  where  tbe  it 
terest  of  absent  persona  is  abandoned  to  take  what  care  of  0 
they  are  able.  The  bare  sentiments  of  humanity,  not  to  ^Ktt 
of  religion,  recommend  this   duty  towards  absent  peraoMi  ilJ 
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between  the  master  of  an  affair  and  the  person  who  takes  care  of 
it  without  his  knowledge*  Thus  this  kind  of  engagement  hath  its 
rank  in  this  place. 

1454.  It  is  to  be  observed  as  to  this  title,  that  there  is  this  differ- 
ence among  others  between  the  administration  of  tutors  and  cura- 
tors, and  that  of  persons  who  manage  the  affairs  of  others  with- 
oat  their  knowledge;  that  whereas  tutors  and  curators,  being 
named  or  confirmed  by  authority  of  justice,  have  their  mortgage 
on  the  whole  estate  of  the  persons  who  have  been  under  their 
eare,  and  curators  to  goods  upon  the  goods  of  which  they  have 
had  the  administaration,  those  who  manage  the  affairs  of  others 
without  their  knowledge  have  not  the  same  privilege;  but  they 
have  the  preference  which  they  may  have  acquired  on  account  of 
moneys  laid  out,  either  for  the  preservation  of  a  thing,  or  recovery 
of  a  debt^ 

1455.  Seeing  there  is  a  great  resemblance  between  the  engage- 
ment of  those  who  manage  the  affairs  of  others  without  their 
knowledge,  and  that  of  factors  or  agents,  we  must  join  to  this 
title  the  rules  of  the  title  of  Proxies  which  are  applicable  to  this 
subject. 

SECTION    I. 

OF    THB    BNOAOEMENTS    OF    HIM    WHO    DOES    THE    BUSINESS    OP 
ANOTHER   PERSON   WITHOUT    HIS    KNOWLEDGE. 

Art.  I. 

1456.  Enffogement  to  continue  an  Affair  that  is  begun.  —  The 
civil  law  obliges  nobody  to  take  care  of  the  affairs  of  others, 
except  those  who  are  charged  with  them  by  reason  of  some  par- 
ticular duty,  such  as  tutors,  curators,  and  other  administrators. 
Bat  he  who  undertakes  willingly  the  care  of  the  affair  of  another 
person  is  not  any  longer  at  liberty  to  abandon  it;  for  he  shall  be 
bound  for  the  consequences  of  his  administration  to  continue  what 
he  shall  have  begun  till  he  has  made  an  end  of  it,  or  till  the  master 
be  in  a  condition  to  look  after  it  himself;  and  he  shall  be  account- 
able for  what  he  shall  have  done,  or  neglected  to  do.*     And  the 

^  See  the  sixth  article  of  the  third  section  of  Cwraton^  and  the  fifth  section  of  Pavms 
^md  Martgaget. 

"  JL  20,  C  ^  meg,  geU, ;  —  /.  21,  4  2,  D.  eoi.; — \  1,  Itut,  de  cbl,  qwz  quasi  ex  amtr,  ;  — 
2.  2,  D.  de  neg.  got. 
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person  for  whom  he  ehaU  have  acted  shall  on  his  part  be  bamd 
to  him  in  the  engagements  which  shall  be  explained  in  the  MCGoi 
section. 

IL 

1457.  Oare  of  an  Affair  which  one  hat  undertaken, — He  vtu 
has  undertaken  the  afi^r  of  another  person  without  his  knowledge 
is  obliged  to  take  the  same  care  of  it  as  if  he  were  constitated  Oe 
other's  agent  or  factor ;  for  he  is  instead  of  one :  and  seeing  he  doci 
a  good  office,  he  ought  to  do  it  so  as  that  it  be  no  ways  prejndidtl, 
either  through  his  negligence  or  through  any  other  fault.  UnHi 
he  shall  be  accountable,  not  only  for  any  fraud  or  unfair  dealng 
which  he  may  be  guilty  of,  but  likewise  for  want  of  care.  Aad 
even  although  he  should  be  negligent  in  his  own  proper  concon^ 
yet  he  is  bound  to  take  a  very  exact  care  of  the  ailairs  of  anotha 
person  which  he  haa  undertaken,  and  he  will  be  answerable  for  tlv 
faults  that  are  contrary  to  this  care;  unless  the  circnnutaaea 
make  it  appear  reasonable  to  abate  something  of  the  rigor,  aoood- 
ing  to  the  rule  which  shall  be  explained  in  the  last  article  of  tUi 
section.'' 

ni 

1458.  If  he  who  meddles  with  the  Affairs  of  an  Absent  1 
neglects  some  Part  of  them.  —  If  the  person  who  has  x 
taken  the  management  of  the  ailairs  of  one  that  is  abcoi 
neglects  a  part  of  them,  and  his  taking  the  management  opoi 
him  hinders  other  persons  from  looking  after  them,  he  i 
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profit  that  it  may  yield  will  belong  to  the  absent  person.  But  if 
tibere  happens  to  be  in  the  same  affair  loss  one  way,  and  gain 
another,  he  who  has  undertaken  it  may  compensate  the  gain  with 

the  loss  which  he  is  to  bear.^ 

« 

V. 

1460.  Cf  him  who  manages  only  one  Affair.  —  He  who  is  not 
oUiged  to  concern  himself  any  ways  in  the  affairs  of  another  per- 
aon  may  confine  himself  to  one  affair,  and  not  meddle  with  the 
ottien,  if  there  be  no  connection  between  them.® 

VL 

1461.  Of  Accidents.  —  Although  he  who  does  the  business  of 
another  have  engaged  himself  in  it  of  his  own  accord,  yet  he  is 
not  answerable  for  accidents,  and  for  the  other  events  which  may 
lender  ineffectual  the  good  office  which  he  had  done. 

VIL 

1462.  ^  the  Absent  Person  dies  before  the  Business  is  ended.  — 
V  the  absent  person,  whose  business  another  hath  undertaken, 
lappens  to  die  before  the  business  be  ended,  or  if  he  was  already 
dead  before  the  said  person  intermeddled  with  it,  he  will  be  obliged 
to  continue  his  administration  for  the  behoof  of  the  heirs  and  ex- 
ecutors, or  other  persons  who  may  have  an  interest  in  the  said 
•ffitir;  for  it  is  a  consequence  of  his  engagement  which  we  must 
ttttiader  in  its  origin,  without  regard  to  the  change  of  masters  that 
BUiy  happen.' 

VIIL 

1463,  Interest  of  Moneys  received  on  Account  of  the  Absent  Per^ 
•'^ —  If,  in  the  administration  of  the  affairs  or  estate  of  an  absent 
Person,  there  remains,  after  deduction  of  all  necessary  charges,  any 
•Um  of  money  in  the  hands  of  him  who  has  the  management,  and 
*C  convert  it  to  his  own  use,  or  neglect  to  lay  it  out  for  the  behoof 
^  the  owner,  as  if  he  fails  to  discharge  a  debt  of  the  absent  per- 
son, which  carries  interest ;  in  these  and  the  like  cases,  whether 

^  L.  11,  D.  de  neg.  gett. 

^  L.  21,  4  2,  Z>.  cfe  neg.  gett. ;  —  1. 16,  eod. ;  — 2.  20,  C.  eod.    See  the  sixth  article  of  this 


'  Zw  22,  C.de  neg.  gett. ;  —  I.  22,  D.  eod.    See  the  seyenth  article  of  the  second  secUon. 
%  L.Z,D.deneg.gett.;  —  d.lZ,S^\  —  i-  12,  4  uft.  ew/.;  — /.  21,  ^  2,  eo(/. 
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he  waa  gtiilty  of  any  unfair  dealing  or  not,  or  of  any  nt^geaee 
for  which  he  might  be  blamed,  he  may  be  liable  for  the  intoot 
of  the  said  sum,  according  to  the  quantity  thereof,  the  time  wUd 
he  kept  it  by  him,  and  the  other  circTunstances.^ 

IX. 

1464.  C^  him  who  manages  the  Affair  of  ome  PertiM,  beSetitg 
it  to  belong  to  another.  ~-  If  any  one,  throng  mistake,  has  mu- 
aged  an  a&ir  which  he  beheved  to  be  the  concern  of  one  of  Ui 
friends,  and  it  proved  to  be  the  affair  of  another  penon,  tbcfe  ii 
no  manner  of  engagement  formed  between  him  and  his  bind 
whom  he  thought  the  affair  concerned ;  but  only  between  tk 
master  of  the  affair  and  him,  in  the  same  manner  as  if  Ik  U 
known  the  truth.' 

X. 

1465.  Tjf  a  Woman  manages  the  Affairs  of  an  Absent  Pmcn-— 
If  a  woman  has  taken  upon  herself  the  management  of  the  8&s> 
of  another  person  without  his  knowledge,  she  will  be  acoonoti- 
ble  for  them  according  to  the  foregoing  rules ;  for  altbou^  wami 
cannot  be  named  tutoresses  or  guardians,  except  to  their  owl 
children,  yet  they  enter  into  the  engagements  which  may  not 
from  an  administration  into  which  they  intjude  themsels-esi' 

XL 

1466.  Of  those  who  act  throvgh  JVccciri/y.— Those  who  tfaroofi 
some  necessity  find  themselves  obliged  to  take  upon  them  *( 
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boBiness  yoluntarily.  And  they  have  likewise,  on  their  part,  the 
same  actions  against  the  persons  whose  affairs  they  manage,  and 
that  with  much  greater  reason  than  he  who  engaged  himself  in 
the  business  without  any  necessity.*^ 

XIL 

1467.  A  Case  where  he  who  ads  is  not  obliged  to  the  most  exact 

Gire.  — Although  those  who  intrude  themselves  into  the  affairs  of 

others  be  bound  regularly  to  a  most  exact  care  of  them,  according 

to  the  rule  explained  in  the  second  article ;  yet,  if  the  circum- 

itenoes  be  such  that  it  would  be  a  hardship  to  require  such  an 

exact  care  of  him  who  had  managed  the  affair  of  another,  some 

abatement  might  be  made  from  the  rigor  of  the  law  in  this  case,  and 

he  be  made  responsible  only  for  such  faults  as  might  be  imputed 

to  a  dishonest  and  unfair  dealing.     Which  abatement  ought  to 

dq>end  on  the  quality  of  the  persons,  on  the  tie  of  friendship  or 

leibktion  between  them,  the  nature  of  the  affair,  the  necessity  there 

was  to  look  after  it,  as  if  it  was  to  prevent  a  seizure  or  sale  of 

the  goods  of  the  absent  person,  on  the  difficulties  which  it  may 

hare  been  attended  with,  the  conduct  of  the  person  who  has  taken 

iqioii  himself  the  management,  and  on  the  other  circumstances  of 

like  nature.^ . 


SECTION    II. 

OF   THE    ENGAGEMENTS    OF    THE    PERSON    WHOSE   BUSINESS    HATH 
BEEN    MANAGED    BY    ANOTHER,    WITHOUT    HIS     KNOWLEDGE. 

Art.  I. 

1468.  The  Foundation  of  the  Engagements  of  him  whose  Affair 
hath  been  managed  by  another.  —  He  whose  business  another  hath 
t&anaged  for  him  without  his  knowledge  is  bound  to  him  in  all 
that  the  consequences  of  what  he  has  transacted  may  require.* 
^And  this  obligation  is  contracted,  although  the  person  be  ignof  ant 
fif  ity  by  the  duty  of  gratitude  for  this  good  office,  and  compre- 
liends  the  engagements  which  shall  be  explained  in  the  following 
l^es. 

*  JL  8,  ^  10,  Z).  (2e  neg.  gat, ; —  /.  18,  C  cfe  neg.  gest. 

*  /^  3,  4  9,  Z).  de  neg.  gat. 

*  L.  1,  D.  de  neg.  geU.;  —  ^  1,  Intt.  de  obi.  gtuB  quasi  ex  cont, 
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1469.  Etigagemetit  to  ratify  and  execute  what  kadi  been  mil 
doTte. —  He  whose  affair  bath  been  well  managed  u  engaged  Id 
him  who  has  taken  caie  of  it,  to  free  and  indemnify  him  u  to  tk 
consequences  of  his  administration ;  as,  for  instance,  to  pay  for 
bim  what  he  has  promised,  to  save  him  harmleas  firom  the  eng■g^ 
meats  into  which  be  bas  entered,  and  to  ratify  what  he  hu  wtS 
done.^ 

IIL 

1470.  ReinAwsement  of  Expentes, — If  he  vrbo  haa  maaafi 
the  affair  of  an  absent  person  has  laid  out  on  it  expenaes  tfaid  u 
necessary  or  useful,  and  such  as  the  absent  person  himadf  wtmU 
and  ought  to  have  done,  be  shall  recover  them.* 


1471,  Excessive  Es^enset. —  If  in  a  necessaiy  expense  mm 
hath  been  laid  out  than  was  necessary,  it  will  be  reduced  to  vbt 
ought  to  have  been  laid  out  on  the  buBiness* 

V. 

1472.  Interest  of  Money  advanced. —  If  he  who  has  laid  ai 
these  expenses  haa  been  obliged  either  to  borrow  the  money  afm 
interest,  or  to  advance  it  himself  to  his  own  loss,  the  master  of  tk 
affair  will  be  bound  to  pay  the  interest  of  the  sums  advanwi 
even  although  he  who  has  advanced  the  money  shall  have  bMi 
obliged  through  some  necessity  to  take  upon  him  the  care  of  ^ 
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master  was  neither  able  nor  willing  to  make ;  for  he  ought 
to  have  engaged  the  master  indiscreetly  in  an  expense  which 
cdd  be  burdensome  to  him.' 

VIL 

474.  If  what  hath  been  usefuUy  done  perishes  by  some  AccidenL 
\f  the  expense  has  been  necessary,  and  such  as  the  master  him- 
"vould  have  been  obliged  to  make,  and  if,  by  some  accident, 
it  has  been  usefuUy  done  perishes,  or  is  lost ;  the  master  shall 
ertiieless  be  bound  to  refund  the  money  to  the  person  who  has 
i  it  out,  and  who  cannot  be  blamed  for  the  loss  of  the  thing. 
as,  for  example,  if  a  friend  of  an  absent  person,  whose  house 
I  in  danger  of  falling,  takes  care  to  have  it  propped  up,  if  he 
'B  provisions  necessary  for  the  sustenance  of  his  family,  and  the 
ise  or  provisions  perish  by  fire,  or  by  some  other  accident, 
boat  any  fault  of  the  person  who  has  done  the  said  services,  he 
L  nevertheless  recover  the  money  which  he  had  laid  out  on  them.^ 

VIIL 

1475.  Approbation  of  what  has  been  ill  done.  —  If  he  whose 
adr  hath  been  managed  by  another  has  approved  of  what  has 
en  done,  after  having  had  information  of  the  matter,  he  cannot 
erwards  complain  of  it,  even  although  he 'should  have  reason 
it  to  approve  it ;  unless  some  fraud  be  afterwards  discovered, 
tiich  did  not  at  first  appear.^ 

IX. 

1476.  Of  Good  Offices  done  out  of  DtUy,  or  out  of  Liberality.  — 
he  expenses  which  one  person  is  at  for  another,  out  of  a  motive 
'  liberality,  or  out  of  the  duty  of  charity,  cannot  be  recovered, 
id  are  not  placed  in  the  rank  of  expenses  laid  out  by  those  who 
anage  the  affairs  of  others,  in  hopes  of  being  repaid  what  they 
tall  have  advanced  of  their  own.  Thus,  for  example,  if  an  uncle 
ves  alimony  to  his  niece,  and  he  afterwards,  repenting  of  his 
)erality,  or  of  this  duty  to  which  his  proximity  of  blood  engages 
m,  demands  to  be  reimbursed  of  what  he  has  laid  out  on  this 
icoont,  his  demand  will  not  be  received.     And  it  would  be  the 

L.l0y^2^D.de  neg.  gest. 

iJL2A,D.d€ney.  ffat.;^l.  10,  ^idLD.eod,  ;—d.  I.  10,  §  1,  D.  eod.  See  the  thirty- 
h  trticle  of  the  third  section  of  Tutors. 

*  L.%D.de  neg,  gat. 
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same  thing,  and  with  mnch  more  reason,  in  the  caw  of  s  imAr, 
who  had  maintained  her  own  children.  Bnt  if,  besides  tbek 
maintenance,  the  mother  had  likewise  dieborsed  some  money  <■ 
thcii  affiiirs,  and  it  appeared  that  ehe  did  it  with  a  view  of  tecoi- 
ering  it,  she  may  oblige  her  children  to  repay  her.' 

X. 

1477.  Exception  to  the  foregoing  Article. —  If  any  one  bu  tul 
out  for  another  those  kinds  of  expenses  which  the  daties  of  id^ 
tion  or  charity  require,  and  such  as  he  may  either  do  oat  nf 
liberality,  or  with  a  design  to  recover  what  he  shall  have  laid  oat; 
the  intention  of  the  person  who  has  laid  out  the  money  wiQ  mk 
aa  a  rule,  either  to  oblige  him  for  whose  behoof  the  monir;  hu 
been  laid  out  to  repay  it,  or  to  discharge  him  of  the  said  obli^ 
tion.  And  we  are  to  judge  of  this  intention  by  the  circnni5tuKii  ■ 
of  the  quality  of  the  person,  of  their  estates,  of  the  piccaotioa 
taken  by  him  who  lays  out  such  kinds  of  expenses,  and  othoiof 
the  like  nature.' 

XI 

1478.  We  aught  to  judge  of  such  Kind  of  Expemes  bg  Ae  ^ 


cumstances-  —  The  greatest  proximity  of  relation  ia  not 
found  a  presumption,  that  the  expense  which  one  has  laid  oAlit 
another  was  intended  as  a  mere  bounty.  And  although  then  hi 
not  been  any  protestation  or  declaration  of  a  design  to  nten 
payment  of  what  is  advanced,  yet,  if  it  shall  appear  by  the  dian* 
stances  that  there  was  no  intention  of  giving  it,  the  person  »4» 
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TITLE    V. 

)F  THOSE  WHO  CHANCE  TO  HAVE  ANT  THING  IN  COMMON 
TOGETHER,  WITHOUT  A  COVENANT. 

479.  Tilings  belonging  in  Common  to  several  Persons,  urithoiU 
boaiont— -  When  one  and  the  same  thing  happens  to  belong 
Dommon  to  two  or  more  persons,  without  their  entering  into 
'  covenant  about  it;  such  as  an  inheritance  among  coheirs,  or 
tgacy  of  the  same  thing  to  several  legatees ;  there  is  formed 
Dug  them  divers  engagements,  according  as  their  common 
srests  may  require.  Thus,  he  who  has  the  thing  belonging  to 
m  in  oonmion  in  his  custody  ought  to  take  care  of  it ;  thus, 
y  ought  to  reimburse  one  another  of  what  has  been  laid  out  on 
preservation ;  thus,  they  ought  to  make  an  equal  partition  of  it. 
d  it  is  these  engagements,  together  with  others  of  the  like  na- 
3,  which  shall  be  the  subject-matter  of  this  title. 

480.  A  thing  may  belong  in  common  to  several  persons  two 
nner  of  ways.  One  is,  when  each  of  the  partners  has  his  right 
ire  and  undivided  in  the  whole  thing ;  thus,  all  the  goods  of  an 
eritance  are  in  such  a  manner  common  to  the  coheirs,  that 
ry  individual  thing  in  the  inheritance  belongs  to  them  all  till 

partition  is  made.  The  other  way  is,  when  every  one  of  the 
sons  to  whom  the  thing  belongs  in  common  has  his  share  or 
tion  of  it  regulated,  although  the  partition  has  not  been  made. 
OS,  a  testator  may  devise  to  two  persons  a  piece  of  land,  of 
ich  he  appoints  to  one  legatee  one  half  to  be  taken  on  one  side, 
1  to  the  other  legatee  his  half  to  be  taken  on  the  other  side ; 
ich  will  render  common  to  them  both  at  least  that  part  of  the 
d  where  the  bounds  must  be  settled  for  separating  the  one's 
re  from  the  other.  And  there  will  be  formed  engagements 
ween  these  persons  ;  such  as  that  of  obliging  them  to  come  to 
Mfftition,  and  to  make  restitution  of  what  the  one  may  chance 
awe  to  the  other,  on  account  of  fruits  which  have  been  reaped 
;  of  the  common  estate. 

L481.  We  shall  not  make  mention  here  of  the  community  of 
xis,  which  is  established  by  several  customs  between  husband 
i  wife.  For  although  this  community  be  contracted  without 
f  express  covenant,  by  the  bare  effect  of  the  marriage  ;  yet  it  is 
natter  which  belongs  properly  to  the  said  customs,  which  have 

49* 
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diflerently  established  the  roles  of  it  in  different  placea ;  to  irUil 
we  may  likewise  apply  the  rales  of  this  title,  as  also  those  of  Ik 
title  of  Partnership,  according  as  they  are  applicable  to  it 

1483.  By  what  is  said  here,  that  the  conunanity  of  goods  )m> 
tween  husband  and  wife  is  a  matter  which  property  belong)  to 
the  customs,  is  meant  only  that  it  is  expressly  established  br 
several  cuBtoms ;  which  doth  not  hinder  but  that,  in  the  otiwr  eat- 
toma  which  make  no  mention  of  it,  and  in  the  provinces  vUcb 
are  governed  by  the  Roman  law,  the  parties  may  agree,  by  a» 
tract  of  marriage,  on  a  community  of  goods  between  hnsband  uid 
wife,  as  they  might  have  done  by  the  Roman  law,  as  appan 
from  the  sixteenth  law,  §  3,  D.  de  alim,  et  eib.  teg:  But  thit  vu 
a  commtmity,  or  partnership,  settled  by  agreement ;  and  Htiig 
all  these  communities,  whetJier  settled  by  custom  or  agreemo^ 
have  their  rules  either  in  the  cnstoms,  or  in  the  contract  of  psitaa- 
ship,  and  in  general  in  the  covenants  of  the  agreement,  tte 
remains  nothing  of  this  miittpr  which  is  necpssary  to  be  addnl  tu 
what  has  been  explained  in  the  title  of  Covenants,  in  that  of  A* 
nership,  and  in  the  present  title. 


SECTION 


'  ONE  AND  THE  SAME  THINO  MAT  BELONO  IN  COIOUW  M 
SEVERAL  PERSONS,  WITHOUT  A  COVENAKT. 
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lits  and  charges  of  the  inheritance  which  they  have  in  common, 
id  the  said  onion  is  formed  without  a  covenant^ 


IIL 

1485.  The  Heir  or  Executor  of  a  Partner.  —  The  heir  or  execu- 
of  a  partner  is  united  without  any  covenant  with  the  partners 
the  deceased  to  whom  he  succeeds ;  and  although  he  be  not  a 
rtner  himself,  yet  this  union  is  an  effect  of  the  right  which  he 
inires  in  the  thing  that  is  common.® 

IV. 

1486.  Pmrchasers  of  Shares  undivided,  —  He  who  purchases  a 
ire  of  a  right,  or  other  thing  belonging  in  common  to  several 
rsons,  enters  into  their  common  ties  and  engagements,  without 
rinership  or  covenant.  And  it  is  the  same  thing  if  several  pur- 
laeni  purchase  every  one  of  them  singly  and  separately  different 
iieSy  undivided,  of  one  and  the  same  thing.^ 

V. 

1487.  Engoffemenis  arising"  from  the  Community  of  a  Thing.  — 
the  cases  of  the  foregoing  articles,  and  in  all  other  events  of 

e  like  nature,  which  render  one  and  the  same  thing  common  to 
ro  or  more  persons  without  a  covenant,  there  is  formed  among 
em  divers  engagements  by  the  bare  effect  of  their  interest  in  the 
ling  that  is  common  to  them.  And  these  engagements  shall  be 
cplained  in  the  following  section.® 


SECTION    II. 

>r  THE    MUTUAL    ENGAGEMENTS    OF    THOSE    WHO     HAVE    SOBfETHING 
IN    COMMON    TOGETHER,    WITHOUT    A    COVENANT. 

Art.  I. 

1488.  Oeneral  Engagements  of  those  who  have  a  Thing  in  Com^ 
Hon. —  The  engagements  of  those  who  have  something  in  com- 

*  L.  81,  D.  pro  iocio;  —  /.  25,  §  16,  D.fam.  ercisc. 

*  £.  63,  ^  8,  D.  pro  wodo.    See  the  third  article  of  the  second  section,  and  the  whole 
jAl  wction  of  Partnership. 

'  L.  31,  D.  npro  socio. 

'  f  3,  Lut.  de  oU.  qua  quasi  ex  amtr.;  ^l.  32,  D.  pro  socio;^l.  25,  §  16,  in  f.  D.fam, 

•r. 
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moD  among  them  without  a  covenant  are,  in  genenl,  to  dividsit 
when  any  one  of  the  portiefl  concerned  desiies  it;  to  do  one  u- 
other  justice  an  to  the  gains  and  loBses;  to  account  for  the  |Hofita 
wliich  they  have  made,  and  for  the  expenses  laid  oat  on  the  oooi- 
mon  thing ;  to  answer  every  one  fot  his  own  proper  deed,  and  fo 
the  damage  which  he  shall  have  occasioned  to  the  common  tlmig; 
according  as  these  engagements  and  their  conseqnenoea  ihall  be 
explained  in  the  rules  which  follow.* 

II. 

1489.  Care  of  the  Common  7%tf^.  —  While  the  thing  belong- 
ing in  common  to  coheirs  or  others  remains  andivided,  the  pnfiri- 
etor  who  has  it  in  hia  custody  is  obliged  to  take  the  same  can  of 
it  as  if  it  were  wholly  bis  own ;  and  he  will  be  answerable,  aot 
only  for  all  fraud  and  deceit  which  he  shall  be  guilty  of^  bnt  like- 
wise  for  faults  contrary  to  the  care  that  is  required  of  him.  Bst  kt 
is  not  bound  to  the  same  diligence  as  he  is  who  takes  upon  his- 
self  voluntarily  the  charge  of  the  aliair  of  another  person ;  becui^ 
in  the  present  case,  it  is  his  own  interest  which  has  engaged  fdis 
in  an  aflair  in  which  he  was  concerned,  and  it  is  only  by  chaiKt 
that  he  happens  to  be  engaged  in  a  thing  in  which  another  poHi 
has  an  interest.  So  that  he  is  bound  only  to  take  the  same  antl 
the  common  thing  as  of  his  own  proper  concerns.'' 

III. 

1490.  Qymmwnication  of  the  Profits.  —  He  who  has  had  tht  • 
joyment  of  the  common  thing  ought  to  communicate  all  the  baU 
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the  same,  with  interest  from  the  time  that  he  advanced  the  money.^ 
For  these  expenses  have  preserved  the  thing,  or  have  rendered  it 
more  valuable,  and  may  have  been  chargeable  to  the  person  who 
has  advanced  the  money. 

V. 

1492.  Damage  done  to  the  Common  Thir^.  —  Those  who  have 
an  affair  or  other  thing  in  common  together  are  mutually  account- 
able to  one  another  for  their  management  and  their  conduct  in 
relation  to  it ;  and  every  one  of  them  must  answer  for  the  damage 
or  loss  which  they  may  have  occasioned  to  the  common  thing.® 

VL 

1493.  One  Proprietor  cannot^  wWuyiU  the  Consent  of  the  others^ 
wtake  amy  Lmovation  in  the  Common  Thing.  —  None  of  the  propri- 
etors of  a  common  thing  can  make  any  change  in  it,  without  the 
^probation  of  all  parties  concerned ;  and  any  one  of  them  alone 
may,  in  opposition  to  all  the  rest,  hinder  the  innovation/  For 
every  one  of  them  is  at  liberty  to  preserve  his  right  such  as  it  is. 
Bnt  this  is  to  be  understood  of  changes  which  are  not  necessary 
for  the  preservation  of  the  thing.  For  it  would  not  be  reasonable 
to  let  the  thing  perish  through  the  caprice  of  one  of  the  proprie- 
tors. 

VIL 

1494.  TTie  Penalty  of  making  a  Change  against  the  Will  of  the 
other  Proprietors,  —  If  one  of  the  proprietors  makes  a  change  in  the 
common  thing  without  necessity,  the  other  opposing  it,  he  shall 
be  obliged  to  restore  things  to  the  condition  in  which  they  were  at 
first,  if  it  can  be  done,  and  to  make  good  all  the  damages  which 
he  shall  have  occasioned.^ 

VIIL 

1495.  J^  the  Change  has  been  suffered  by  the  other  Proprietors.  — 
If  the  change  has  been  known  and  suffered,  although  without  an 

*  X.  4,  f  3,  Z).  amm.  divid,;  —  !.  11,  eod. ;—  /.  31,  ^uH.D.de  neg.  gest. /  — /.  67,  ^  2,  Z>. 
protodo; — I.  52,  4  10,  eod.;  —  I.  18,  ^  3,  D.Jam.  ercisc. 

•  L.  14,  D,  eomm.  divid.;  —  /.  8,  ^  2,  D.  eod. ;  —  I.  19,  C.fam.  ercisc. 

^  L.iS,D.  comm.  divid. ;  —  /.  5,  inf.  C  de  auth.  prcut    Although  this  text  has  relation 
to  another  subject,  jet  it  maj  be  applied  here, 
f  L.  2S,  Z>.  eomm.  divid.    See  the  text  cited  on  the  follovriog  article. 
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expresB  consent,  he  who  has  sofTered  it  cannot  oblige  the  otba 
proprietor  to  restore  the  things  to  thdr  first  c»iiditiou.^ 

IX. 

1496.  C^nge  made  without  the  Knowledge  of  one  of  the  Parfyi 
eoncemed.  —  If  one  of  the  proprietors  makes  some  change,  in  thr 
absence  or  without  the  knowledge  of  the  others,  which  occwoin 
them  some  loss,  or  which  they  have  just  canse  not  to  approre  at, 
he  shall  be  obliged  to  restore  things  as  they  were,*  in  so  br  u  ii 
possible,  and  as  equity  shall  reqnire.  And  if  he  has  caiued  uj 
damage,  he  shall  be  boand  to  make  it  good. 

X. 

1497.  He  who  has  once  consented  to  the  Ckange  eamiat  t^er- 
words  complain  of  it.  —  He  who,  having  seen  the  change,  has  con- 
sented to  it,  cannot  afterwards  complain  of  it,  even  although  be 
should  suffer  firom  it  some  loss  or  damage.' 

XL 

1498.  Engagement  to  divide  the  Common  7%iHf.  —  Itii  alwip 
free  for  every  one  of  those  who  have  any  thing  in  common  amoff 
them  to  divide  it;  and  although  they  may  agree  to  put  off  the  pe- 
tition to  a  certain  time,  yet  they  can  make  no  such  agreement  n 
never  to  come  to  a  partition."  For  it  would  be  contrary  to  good 
manners,  that  the  proprietors  should  be  forced  to  have  always  tn 
occasion  of  falling  out,  by  reason  of  the  undivided  possessioa  oft 
common  thing. 
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who  either  is  not  willing,  or  perhaps  not  able,  to  bid  for  it  himself, 
deaiies  that  it  may  be  so.*^ 

XIIL 

1500.  A  Oiarge  laid  upon  one  of  the  Lands  that  are  divided. — 
U^  in  a  partition  of  several  lands,  or  of  one  piece  of  land  into  two 
or  more  portions,  it  be  necessary  to  subject  one  of  the  said  por- 
tions, or  one  of  the  lands,  to  some  service,  for  the  use  of  the  oth- 
ers, such  as  a  passage,  a  draught  of  water,  or  other  the  like 
sendee ;  the  arbitrators,  or  skilful  persons,  who  shall  be  named  to 
ai^uf  t  the  several  shares  or  portions,  may  impose  the  service  on 
the  land  which  ought  to  be  charged  with  it^  In  which  case,  the 
condition  of  the  copartners  is  to  be  made  equal  some  other  way, 
either  by  a  return  of  money,  or  by  giving  a  greater  share  of  the 
land  to  the  person  who  is  burdened  with  the  service,  or  by  other 
ways. 

XIV. 

1501.  Wrong  done  in  the  Partition.  —  If  there  happens  to  be 
mny  considerable  wrong  done  in  the  partition  to  any  of  the  parties 
ooncemed,  even  although  they  be  of  age,  whether  it  be  by  the 
means  of  some  fraud  in  one  of  the  copartners,  or  even  although 
nothing  can  be  laid  to  the  charge  of  either,  the  said  wrong  shall  be 
remedied  by  a  new  partition.' 

XV. 

1502.  Warranty  between  the  Copartners.  —  After  the  partition  of 
the  things  which  were  in  common,  each  of  the  copartners  is  in  the 
place  of  a  seller  to  the  other ;  and  they  ought  reciprocally  to  war- 
rant to  one  another  their  portions  against  evictions.  Thus,  for  ex- 
ample, if  the  creditor  to  an  inheritance,  the  effects  of  which  have 
been  divided  among  the  coheirs,  executes  his  mortgage  against 
one  of  them  after  the  partition  of  the  estate ;  the  other  coheirs 
ought  to  warrant  him  against  the  said  mortgage  for  their  respective 
portions,  even  although  no  mention  had  been  made  of  warranty  in 
the  partition.^ 

■  L.  8,  C.  comm.  divid.; — /.  1,  C.  eod.;  —  I.  55,  D.  fam.  ercUe. 

*  Z.  SS,  ^  8,  D.fam.  ercUc. 

f  Li.  8,  C  oomm.  utr.jud.  Bj  the  usage  in  France,  the  wrong  done  in  a  partition  ought 
to  be  between  a  third  and  a  fourth  part  in  order  to  entitle  the  party  aggrieyed  to  a  new 
partition. 

S  L.3,  C.  comm.  utr.jud. ;  —  /.  14,  Cfam.  erciac.;  —  /.  25,  §  21,  D.fam.  erctac. 
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XVL 

1503.  7%e  Deeds  belonging  to  the  Commim  l^aigt,  m  vAok 
Hands  to  be  deposited.  —  The  deeds  and  writings  appertaining  to 
the  common  things,  which  are  commoo  to  all  the  copartaen,  mtj 
be  left  in  the  cnstody  of  one  of  them,  who  takes  cha^e  of  tbem, 
and  ^ves  his  copartners  collated  copies  of  them,  promising  to  pn- 
dnce  the  originals  whenever  it  shall  be  Decessarj.  Thus,  among 
coheirs,  the  writings  remain  in  the  hands  of  the  principal  bar. 
But  if  there  be  no  reason  for  preferring  one  of  them  to  the  rest,  tr 
if  they  cannot  agree  among  themselves,  they  may  cast  lots  who 
shall  have  the  keeping  of  Uiem,  or  the  judge  may  determine  the 
matter,  or  the  writings  may  be  deposited  in  the  hands  of  a  pnblie 
notary,  who  may  give  every  one  of  the  parties  concerned  an  u- 
thentic  copy.  But  it  is  not  usual  to  out  it  to  cant  or  auction  lAo 
shall  have  the  keeping  of  the  deeds,' 

XVIL 

1504.  Of  Things  which  U  is  not  lawful  to  put  into  tie  PMHim. 
—  If,  among  the  common  goods  which  are  to  be  divided  betwwi 
two  or  more  persons,  there  happen  to  be  things  of  such  a  ostmc 
as  that  they  cannot  serve  but  to  ill  purposes ;  such  as  poiMQ^  cf 
which  no  good  use  can  be  made,  books  of  magic,  and  other  tlti^i 
of  the  tike  nature ;  they  shall  not  enter  into  the  partition,  but  iin 
copartners,  or  the  judge,  if  the  matter  comes  to  hia  knowkdgii 
ought  to  dispose  of  them  in  such  a  manner  as  that  no  bad  vt 
may  be  made  of  them,* 


XVIIL 
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TITLE    VI. 


OF  THOSE  WHO  HAVE  LANDS  OB  TENEMENTS  BOBDEBING  UPON 

ONE  ANOTHEB. 


1506.  Thebe  is  another  kind  of  engagement  without  covenant, 
"which  is  formed  between  the  proprietors  of  lands  and  tenements 
confining  upon  one  another,  by  the  bare  effect  of  the  situation  of 
those  lands  and  tenements,  which  obliges  the  proprietors  to  settle 
the  boundaries  of  their  several  lands  and  tenements,  if  they  are 
uncertain;  or  to  keep  to  their  respective  possessions  within  the 
bounds  already  marked  out,  if  any  such  there  be. 


SECTION    I. 

HOW  LANDS  OR  TENEMENTS  BORDER  AND  CONFINE  UPON  ONE 

ANOTHER. 

Art.  L 

1507.  Difference  between  Houses  and  Lands,  —  The  use  of 
boundaries  is  chiefly  for  lands,  where  there  is  no  building  to 
rcgnlate  the  extent  of  them ;  but  houses  and  places  inclosed  with 
walls,  whether  in  town  or  country,  have  their  limits  settled  by 
ancient  walls,  whether  they  be  partition-walls,  belonging  in  com- 
mon to  the  neighbours,  or  walls  belonging  peculiarly  to  one  of 
them  alone.* 

II. 

1508.  The  Distance  from  the  Confines^  for  Plantings  Buildings  or 
^"Mking  any  other  Work,  —  Although  the  lands  confining  together 
he  distinguished  by  the  line  which  separates  them,  and  is  the 
boundary  of  them,  which  is   marked  out  by  landmarks ;    and 
the  total  of  every  one  of  the  lands  bordering  upon  one  another 
helongs  entirely,  and  as  far  as  to  the  outmost  extent  of  the  con- 
ges, to  him  who  is  proprietor  of  it ;  yet  he  cannot  however  enjoy 
*^  land  in  such  a  manner  as  to  be  at  liberty  either  to  plant,  build, 
^  do  what  he  has  a  mind  to,  close  upon  the  confines,  but,  accord- 

'  L.A^\  10,  D.Jin,  regund.    See  the  following  article. 
VOL.  I.  50 
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ing  to  the  nature  of  the  plantation,  bnilding,  or  other  woik,  be 
ought  to  keep  the  distance  which  is  regulated  by  the  ciutoRi  tad 
□sage  of  the  place.** 

IIL 

1509.  A  ParmortrWoil,  and  a  Wall  that  belongs  wkoOf  to  ok. 
—  When  a  wall  is  just  on  the  confines,  it  is  a  partition-wall;  ud 
being  common  to  the  two  bordering  lands  or  houses,  it  serra  u 
a  boundary  to  them.'  But  be  who  builds  on  his  own  proptr 
ground  has  the  wall  ta  himself,  provided  he  keeps  the  neoeMiij 
distance  from  the  wall  that  is  common  to  both.' 

IV. 

1510.  Lands  separated  by  a  Bighviay.  —  Ijands  which  aie  tt^ 
arated  by  a  highway  do  not  border  upon  one  another;  andlbe 
proprietors  of  those  lands  have  no  occasion  to  settle  their  limiu; 
unless  a  change  of  the  highway  should  happen  to  make  it  im- 
cessary.* 

V. 

1511.  Lands  with  a  Brook  running  through  them. —  The  risT>i«> 
which  are  not  of  public  use,  and  which  are  the  property  of  f» 
ticular  persons,  whose  lands  they  run  across,  do  not  n-gulalc  tk 
limits  of  the  said  lands ;  but  each  proprietor  has  his  ck-o  bounds 
such  as  they  are  settled  by  his  title  or  posseasion.' 
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that  after  the  date  of  the  titles  or  deeds  there  may  happen  divers 
changes  in  the  confines,  they  are  also  regulated  by  possession, 
and  by  the  regard  which  ought  to  be  had  to  those  changes.  As  if 
a  proprietor  of  two  lands,  which  had  their  respective  bounds,  in 
the  sale  of  one  of  them  marks  out  other  bounds  to  it  than  it  had 
before  ;  or  if  other  changes  happen  to  be  made  by  different  pur- 
chases, or  successions,  which  confound  or  distinguish  the  lands. 
And,  in  a  word,  we  may  regulate  the  confines  by  any  other  ways 
which  may  lead  us  to  the  knowledge  of  them.' 

VIL 

1513.  Who  may  sue  for  a  Regulation  of  the  Confines.  —  Tenants 
for  a  long  term  of  years,  usufiructuaries,  or  mortgagees,  may,  as  well 
as  proprietors,  bring  their  action  to  have  the  confines  settled  be- 
tween them  and  the  possessors  of  the  neighbouring  lands.'^ 

VIIL 

1514.  The  Question  about  the  Confines  is  to  be  discussed  after 
that  relating  to  the  Possession.  —  If  the  same  parties  who  are  at 
kw  about  the  confines  contest  likewise  the  possession  of  the 
plaoes  whose  confines  are  in  debate,  it  will  be  necessary,  in  the 
fint  place,  to  determine  the  possession.^  For  the  question  relating 
to  the  confines  concerns  the  property,  which  ought  not  to  be  de- 
cided till  after  the  right  of  possession  is  determined.^ 


SECTION    II. 

^P  THE  RECIPROCAL  ENGAGEMENTS  OF  THE  PROPRIETORS  OR 
POSSESSORS  OF  LANDS  AND  TENEMENTS  BORDERING  UPON  ONE 
ANOTHER. 

Art.  I. 

1515.  Distance  from  the  Confines  for  Planting  or  Building.  — 
^he  proprietor,  or  other  possessor  of  lands,  in  making  a  plantation, 
^  building,  or  other  work,  ought  to  keep  the  distances  between  his 
^ork  and  the  confines,  according  as  they  are  regulated  by  custom 

•  L,  11,  D.Jin.  regtmd.;—l.  2,  C.  eod.;  —  l.  12,  D.Jin,  reg. 
^  Z..  4,  §  9,  D.Jin,  regund. 

X*.  3,  C  Jin.  reg. 
'   See  the  Mrenteenth  article  of  the  fint  section  of  Pouemon. 
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and  usage.*  And  if  he  tranagresses  therein,  be  will  be  obliged  to 
demolish  hia  bnilding,  pluck  np  bis  plantation,  and  restore  thingi 
to  the  condition  in  which  they  oagbt  to  be,  and  to  make  good  Aa 
damages  which  his  tmdertaking  shall  have  occasioned.* 

IL 

1516.  £kcroachmetU  beyond  the  Gonjinea.  —  If  the  poaMMncf 
an  estate  encroaches  ttpon  his  neighbour's  ground  beyond  tk 
confines,  he  will  be  liable  for  the  damages  occasioned  br  Ui 
undertaking,"  and  to  make  restitution  of  the  fruits,  or  other  pnfitB, 
from  the  time  of  his  usurpation.  But  he  who  shall  have  tztufr 
greased  hia  bounda  and  enjoyed  the  Iruits  of  his  neigbbonr'i 
ground  innocently,  thinking  that  it  was  his  own,  will  be  ohligH 
to  restore  the  fruits  only  from  the  time  of  the  legal  demand.' 

IIL 

1517.  If  no  Landmarks  appear. — If  tbe  confines  of  two  estotcs 
become  uncertain,  whether  by  the  deed  of  the  proprietor  or  pot- 

seaaor  of  one  of  the  estates,  or  by  an  acddent ;  as  if  an  innndi- 
tion  has  carried  away  the  landmarks,  or  some  other  acridnu 
has  taken  away  the  knowledge  of  the  separation  of  the  estates:  it 
will  be  necessary  to  set  new  landmarks,  by  the  advice  of  liilU 
persons,  or  according  to  the  titles  of  the  estates,  or  by  the  ods 
ways  which  have  been  mentioned  in  the  sixth  article  of  Uic  fii* 
section ;  and  he  who  shall  have  encroached  upon  the  other  ibid 
be  bound  to  make  restitution  of  the  fruita,  or  other  revennea,  lai 
of  the  damages,  if  there  be  occasion." 
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V. 

1519.  Pbtoer  of  those  who  are  appointed  to  settle  the  Confines. -^-^ 
The  arbitrators,  or  skilful  persons,  appointed  to  settle  the  confines, 
may,  according  to  the  circomstances  of  the  condition  of  the  places, 
of  the  obscurity  of  the  bounds,  and  of  the  conveniency  of  both 
fHTopiietors,  either  divide  what  is  in  dispute,  if  the  right  of  each 
party  be  uncertain ;  or  adjudge  it  wholly  to  one  of  them,  if  there 
be  ground  for  it ;  or  bound  the  estates  in  another  place,  leaving  on 
one  aide  as  much  as  is  taken  off  on  the  other,  or  obliging  him  who 
happens  to  be  the  gainer  by  this  change  to  make  some  return  to 
his  neighbour.' 


TITLE   VII. 

OP  THOSE  WHO  RECEIVE  WHAT  IS  NOT  THEIR  DUE,  OR  WHO 
HAPPEN  TO  HAVE  IN  THEIR  POSSESSION  THE  THING  OF  AN- 
OTHER, WITHOUT  A  COVENANT. 

1520.  Different  Ways  of  having  the  Thing"  of  another  without  a 
CdvenanL  —  It  may  fall  out  by  divers  accidents,  that  one  may 
chance  to  have  in  his  possession  the  thing  of  another,  and  be 
obliged  to  restore  it,  although  there  have  been  no  covenant  be- 
tween them  to  form  this  engagement.     Thus,  he  to  whom  one 
]»ays,  through  mistake,  a  sum  of  money  which  was  not  due  to 
Km,  is  obliged  to  restore  it.     Thus,   he  who,  believing  himself 
to  be  the  only  heir,  had  taken  possession  of  all  the  effects  of  an 
inheritance,  is  obliged  to  restore  to  the  others  who  have  right  to 
the  same  inheritance  that  which  comes  to  their  share.      Thus, 
he  who  finds  a  thing  that  has  been   lost  ought  to  restore  it  to 
the  owner.     Thus,  the  possessor  of  a  piece  of  ground,  on  which 
tliiiigs  have  been  cast  that  had  been  carried   away  by  a  flood, 

o^ght  to  restore  them,  or  to  let  the  owner  come  and  take  them 
away. 

1521.  We  see  by  these  examples,  that  it  happens  tw'o  ways 
^'^t  one  may  have  the  thing  of  another  without  a  covenant  For 
^ie  may  have  it  either  by  a  mere  casualty,  as  in  the  last  two 

8  £.  2,  §  1 ;  2/.  3  et  4,  D.Jin,  regvmd. 
Pin* 
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I     cases ;  or  by  a  conseqnence  of  a  volnntary  act,  as  in  the  Gnt  two 

instaiu^B. 

1522.  JTie  Subject- MaUer  of  thisTUle.— la  what  nmnnaaixm 
it  be  that  one  has  in  his  possession  the  thing  belonging  to  anotbs, 
whether  through  mere  accident,  or  by  a  conseqnence  of  some  toI- 
nntaiy  act,  the  engagements  are  almost  the  same.  Bat  we  hiic 
not  tiiought  it  proper  to  mix  and  confound  these  two  sorti  d 
events  together ;  and  we  treat  only  here  of  such  events  as  mb 
one  person  to  have  in  his  possession  the  thing  of  another,  witboit 
covenant,  by  the  conseqnence  of  some  voluntary  act,  as  it  happm 
to  him  who  receives  what  is  not  his  due.  For  the  other  mjrf 
having  the  thing  of  another  by  a  bare  casualty  is  a  part  ot  tk 
subject-matter  of  the  ninth  title,  where  we  treat  in  general  of  At 
engagements  which  arc  formed  by  accidents ;  whether  the  acdderi 
puts  into  the  possepsion  of  one  person  the  thing  of  another, 
the  two  cases  which  have  been  just  now  mentioned  ;  or  that 
out  that  there  be  formed  another  sort  of  engagement,  as  bi^ 
to  him  whose  goods  have  been  saved  in  a  danger  of  shipii 
by  the  loss  of  other  goods  which  have  been  thrown  overbowd  H 
save  the  ship ;  for  he  whose  goods  have  been  saved  OD^  K 
bear  his  share  of  the  loss ;  and  this  engagement  i»  fmMi 
although  one  has  not  the  thing  of  another.  So  that  the 
will  have  in  the  ninth  title,  and  in  this,  all  the  rules  wfakk 
cem  the  different  ways  in  which  one  person  may  hare  id  Vt 
possession  the  thing  of  another ;  and  the  ninth  title  will 
tain,  moreover,  the  other  sorts  of  engagements  which  are  la 
by  accidents. 
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SECTION    I- 

IMS  EXAMPLES  OF  THE  CASES  WHICH  ARE  THE  SUBJECT-MATTER 
OF  THIS  TITLE,  AND  WHICH  HAVE  NOTHING  IN  THEM  THAT  IS 
UNLAWFUL. 

Art.  L 

1524  He  who  receives  what  is  not  due  to  him  is  obliged  to  rc' 
ire  iL^  He  who  receives  payment  of  what  is  not  due  to  him, 
'en  although  he  were  truly  persuaded  that  it  were  due  to  him, 
id  he  who  pays  it  were  of  the  same  mind  likewise,  acquires 
I  manner  of  right  to  what  is  paid  him  in  this  manner ;  but  he 
ight  to  restore  it.  Thus,  he  who  has  received  a  legacy  by  virtue 
'  a  testament  which  appears  afterwards  to  be  forged,  or  of  no 
Jidity,  ought  to  restore  what  he  has  received  on  that  account. 
nd  it  would  be  the  same  thing,  although  the  testament  were  not 
rged  or  invalid,  if  the  legacy  happened  to  be  revoked  by  a  cod- 
ily  which  did  not  appear  till  after  the  payment* 

IL 

1625.  Of  Payment  made  by  him  who  thought  himself  to  be  a 
tbtar  and  was  not  —  If  a  creditor  receives  payment  from  the 
inds  of  one  who,  thinking  himself  to  be  his  debtor,  was  not  really 
debted  to  him,  and  paid  only  in  the  belief  that  he  acquitted  his 
Km  debt,  this  payment  does  not  acquit  the  true  debtor,  and 
bliges  him  who  receives  it  to  make  restitution  of  what  is  paid 
im  barely  through  this  mistake.  Thus,  for  example,  if  a  pre- 
omptive  heir,  being  informed  of  the  death  of  his  relation  to  whom 
le  Imd  a  right  to  succeed,  and  knowing  nothing  of  a  testament 
rtich  cuts  him  off  from  the  whole  inheritance,  pays  off  a  debt 
owing  by  the  deceased  before  he  intermeddles  with  the  goods  of 
fte  succession,  thinking  thereby  to  discharge  himself  as  being  heir, 
wid  laying  out  his  own  money  to  that  end,  the  creditor  who  shall 
have  received  that  money  shall  be  boimd  to  restore  it,  and  shall  re- 
Wn  his  right  or  demand  upon  the  estate  of  the  deceased.^    But 

*  £.  2,  §  1,  D.  de eond,  ind. ;—  §  6,  Ifut.  d.  oU.  qua  guat.  ex  eonir. 

^  L  65,  \  uU.  D.de  condict.  indd). ;  —  /.  19,  §  1,  D.  rf«  cond.  indeb.  See  the  seyenth  ar- 
M  of  the  firtt  section  of  the  Vices  of  Covenants.  This  rale  is  to  be  understood  of  the 
^  where  he  who  believed  himself  to  be  heir  or  executor,  and  who  was  not,  had  paid  oat 


.-J 
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if  the  sMd  creditor  had  destroyed  the  title  which  wan  the  erideutt 
of  hia  debt,  as  if  it  was  a  bond  which  he  bad  torn  in  pieces,  bo  thtt 
his  debt  would  be  either  lost,  or  in  danger  of  being  so,  the  pay- 
meat  in  this  case  would  subsist;  and  he  who  paid  the  moMf 
would  have  himself  to  blame  for  it,  and  he  would  have  hia  actim 
against  the  heir  or  executor,  for  recovering  what  he  had  paid  far 
his  behoot 

IIL 

1526.  Of  Payment  made  bp  a  J^irdPerKm  for  the  Debtor.— ]it 
third  person  pays  to  a  creditor  what  he  knows  to  be  owing  to 
him  by  another,  the  said  creditor  will  not  be  obliged  to  lettve  i^ 
for  he  has  received  only  what  was  his  due ;  and  this  third  pcnn 
may  have  been  willing  to  acquit  the  true  debtor,' 

rv. 

1527.  T%e  Orediior  does  not  give  back  what  has  been  paid  Ha 
before  the  Term.  —  If  a  debtor  pays  before  the  term,  even  altbimgk 
the  thing  were  not  to  be  dae  till  after  his  death,  the  creditor  vfao 

receives  the  said  payment,  although  he  had  no  ri^ht  to  df roacd  i'. 
may  nevertheless  retain  it.  For  the  debtor  might,  if  he  thoo^hl  Dl 
pay  before  it  was  due,  and  he  has  paid  only  what  he  owed.*  Bill 
if  it  was  a  conditional  debt,  which  depended  on  the  event  <i 
something  which  had  not  as  yet  happened,  and  which  nufiht  pB- 
hapa  never  happen,  he  who  had  received  payment  of  it  tfarongk 
some  mistake  could  not  retain  it ;  for  he  was  not  as  yet  a  cmlii* 
But  if  the  coiidilion  were  such  that  it  must  necessarily  bappcO: 
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known  to  the  debtor.  As,  for  example,  if  a  debtor  having  paid  his 
debt  to  the  heir  of  his  creditor,  there  appeared  afterwards  a  testa- 
ment by  which  the  creditor  had  forgiven  the  debt.  But  he  who, 
knowing  he  has  means  whereby  to  defend  himself  against  his  cred- 
itor, does  nevertheless  pay  willin^y,  cannot  demand  what  he  has 
paid.  For  it  was  in  his  power  to  renounce  the  reasons  or  defences 
which  he  may  have  had  to  avoid  paying  the  debt' 

VL 

1529.  Paymeni  made  in  a  Doubtfid  Cb^e.**-  He  Who,  being  in  a 
doobt  whether  he  owes  or  not,  pays  at  all  adventures  to  free  him- 
self in  case  it  should  appear  that  he  were  really  indebted,  may  re- 
cover what  he  shall  have  paid,  if  it  be  found  in  reality  that  he 
owed  nothing ;  unless  it  shall  appear  that  in  the  doubt  the  parties 
had  a  mind  to  put  aift  end  to  their  dispute  by  the  said  payment, 
mxkd  that  it  was  in  lieu  of  a  transaction.  For  in  tMs  case  the  pay- 
ment subsists.>^ 

VII. 

1530.  Of  him  who  owes  One  of  Two  Things.  —  If  he  who  owed 
one  of  two  things  has  given  them  both,  either  by  mistake  or  out  of 
-ignorance,  he  who  has  received  them  shall  not  have  the  liberty  to 
choose  which  of  the  two  he  has  a  mind  to  keep ;  but  the  debtor 
vhall  retain  the  right  of  choosing  and  of  leaving  with  the  creditor 
tiie  thing  which  he  pleases  to  give  him,  and  of  taking  back  the 
other.^ 

VIII. 

1531.  Example  of  another  Kind,  —  He  who  happens  to  be  in 
possession  of  a  thing  belonging  to  another,  whether  it  be  movable 
or  immovable,  by  what  title  soever  he  possesses  it,  whether  by  sale, 
donation,  or  other  title,  is  obliged  to  restore  it  to  the  owner,  when- 
ever he  appear^,  and  makes  out  his  right  Thus,  the  purchaser 
of  a  piece  of  ground,  which  is  recovered  from  him  at  law  by 
the  right  owner,  is  obliged  to  restore  it  to  him  ;  and  this  engage- 
ment is  of  the  number  of  those  that  are  formed  without  a  cove- 
nant^ 

'  A  1,  §  1,  D.  deeond.  imM.;—/.  26,  §  3,  Z).  eocf. 

f  L.  mk,  C.  de  eond,  indebit, 

^  L.  pen.  C.  de  cond.  indebit. 

'  See  the  tenth  section  of  the  Contract  of  Sale. 
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IX. 

1532.  Another  Example. —  The  heir  who,  doling  the  absence  of 
his  coheii,  or  believing  Mmself  to  be  sole  hdr,  takes  possesnon  of 
all  the  goods,  obliges  himself  without  a  covenant  to  reston  to  tb 
other  his  share  of  the  inheritance,  whenever  he  shall  appear.^ 


1533.  Restitution  of  a  Thing  which  one  hag  unthoul  a  jtut  3Ue. 
—  He  who  happens  to  have  the  thing  of  another  vrithoat  a  jaA 
canse,  or  to  whom  a  thing  was  given  for  a  canse  which  ceases,  cr 
upon  a  condition  which  does  not  happen,  having  no  longer  aaj 
cause  for  keeping  it,  ought  to  restore  it.  Thus,  be  who  had  is- 
ceived  a  dowry  for  a  marriage  which  does  not  take  effect,  or  ^riiiefa 
is  annulled,  onght  to  restore  that  which  was  given  only  iqMn  thst 
account*  Thus,  with  much  greater  reason,  are  they  who  bat 
received  money,  or  any  other  thing,  for  an  unjust  canse,  bonnd  to 


XL 

1534.  Payment  of  a  Debt  which  itwofw  the  Debtors  Pntertd 

to  have  paid. —  The  debtois  who  acquit  voluntarily  debti  wliiik 

they  might  have  procured  to  be  declared  null  in  strictneM  of  kv, 

although  natural  equity  made  tlicin  just  debts,  cannot  aJtcnnrdi 
deuy  the  debt  which  they  have  once  approved  of."      Thus,  for  a 
ample,  if  a  married  woman  who  had  eutt^red  into  bond  witbcM    i 
the  approbation  or  consent  of  her  husband,  or  even  with  his  « 
sent,  in  the  customs  where  a  wife  cannot  be  bound,  acquits  ii 
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SECTION    II. 

OTHER    EXAMPLES   OP   THE   8ABIE    BIATTER,  IN   CASES   OP   UNLAWPUL 

ACTS. 

1535.  By  nnlawfal  acts  we  understand  here,  not  only  those 
which  are  prohibited  by  some  express  law,  but  all  those  which  are 
contrary  to  equity,  honesty,  or  good  manners,  although  there  be 
no  written  law  which  makes  mention  of  them.  For  whatever  is 
contrary  to  equity,  honesty,  or  good  manners  is  contrary  to  the 

lea  both  of  divine  and  human  laws. 

Art.  L 

1536.  Tiree  Sorts  of  Unlawful  Acts.  —  It  may  happen  three 

ways,  that  by  an  unlawful  act  one  may  receive  a  sum  of  money 

or  other  thing  firom  another  person.    For  the  act  may  be  unlaw- 

fdl  either  only  on  the  part  of  him  who  gives,  or  only  on  the  part 

of  him  who  receives,  or  on  the  part  both  of  the  giver  and  receiver.* 

Thos,  he  who  under  pretext  of  civility  should  make  a  present  to 

one  who  he  knew  would  be  his  judge  or  arbitrator,  and  who  on  his 

put  was  altogether  ignorant  of  the  motive  of  the  said  present, 

woold  give  unlawfully  what  the  said  person  might  receive  without 

any  oilence  to  justice.     Thus,  when  any  person,  either  by  himself 

or  others,  exacts  a  sum  of  money,  or  other  things,  to  hinder  him 

from  committing  some  greater  violence,  or  makes  one  deliver  up 

to  him  the  titles  of  some  debt  or  some  right  which  he  owes,  the 

said  act  is  only  unlawful  on  the  part  of  the  person  who  commits 

tiic  violence,  and  not  on  the  part  of  him  who  suffers  it.     Thus, 

when  a  person  receives  money  of  another,  either  himself  or  by  a 

tkird  hand,  to  commit  some  crime,  some  offence,  or  some  injustice, 

the  act  is  unlawful,  both  on  the  part  of  him  who  receives  and 

of  him  who  gives. 

11. 

1537.  An  Act  Unlawful  only  on  the  Part  of  him  who  gives.  —  If  the 
•ct  be  unlawful  only  on  the  part  of  him  who  gives,  he  who  has 
'received  will  not  be  obliged  to  give  it  back,  unless  it  be  that  the 
^^i^cnmstances  regulate  his  duty  in  another  manner.     Thus,  in  the 

*  L.  1,  D.  de  condkt.  ob  turp.  vd  inj.  caus. 
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case  of  bim  who  had  received  a  present,  being  ignorant  of  the  ob- 
just  motive  of  giving  it,  as  haa  been  explained  in  the  first  article, 
if  the  said  motive  chanced  afterwarda  to  come  to  hia  knowledge, 
he  would  be  obliged  either  to  abstain  from  the  function  of  jn^ 
or  arbitrator,  or  to  give  back  the  present  which  he  had  received,  or 
even  to  do  both  the  one  and  the  other,  according  as  prudence  ud 
equity  might  reqnire  under  the  cdrcunistances  o(  the  quality  of  the 
persons  and  of  that  of  the  act'' 

IIL 
153a  AnAathatislMiwfiUonismthePartt^tkeBeeeiKr.- 
Wheu  the  act  is  unlawful  only  on  the  part  of  bim  iriio  has  » 
ceived  a  thing  for  an  nnj  nat  cause,  he  who  has  given  it  maj  nana 
it  again,  although  the  receiver  have  performed  vrh&t  be  was  botnd 
to  by  his  engagement."  And  nothing  can  excnae  the  receiver  &ai 
making  restitution,  even  although  the  thingwere  not  demanded  if 
him,  nor  from  the  other  punishments  which  the  fact  may  deKn% 
if  it  comes  before  a  court  of  justice. 

IV.  -^^ 

1539.  An  Act  Unlawful  both  on  the  Part  of  the  Oieer  amii^K 
Receiver. —  If  the  act  be  unlawful  both  on  tiie  part  of  him  «tB 
^vcs  and  on  the  part  of  him  who  receives,  the  giver  ebaJl  losed^ 
servedly  what  he  has  employed  to  bo  ill  a  purpose,  and  sliaD  kai» 
no  action  for  recovering  it,**  And  the  rex^eiver  cannot  retail  'dk 
unjust  profit:  and  even  although  he  had  executed  the  ontevU 
engagement  for  which  he  had  received  the  money  or  other  tbinb 
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SECTION    III- 

of  the  enoaoebfents  of  him  who  hath  somethino  belonging 
to  another  person  without  a  covenant. 

Art.  L 

1540.  Restitution  of  Money ^  with  hUerestj  if  there  be  Grotmd  for 
iL  —  The  engagement  of  him  who  happens  to  have  a  sum  of  money 
belonging  to  another  person,  whether  it  be  that  he  had  received  it 
in  payment  of  a  debt  that  was  not  due,  or  that  he  had  come  by  it 
some  other  way,  consists  in  restoring  the  said  money  without  in- 
teresti*  except  from  the  time  of  the  demand,  provided  he  has  acted 
honestly  VLod  fairly.  But  if  there  was  on  his  part  any  knavish 
dealingi  he  shall  be  obliged  to  pay  the  interest  of  the  money  from 
the  time  that  he  began  to  act  knavishly. 

IL 

1541.  Care  of  the  Thing.  —  If  it  be  any  other  thing  besides  money 
that  is  to  be  restored,  he  who  begins  to  know  of  his  engagement  to 
make  restitution  ought  to  take  care  of  the  thing,  and  to  preserve 
it  till  he  restore  it.  But  if  the  thing  happens  to  be  damaged,  or 
even  perishes,  whilst  the  possessor  was  verily  persuaded  that  it 
was  his  own,  and  before  it  had  been  demanded  of  him,  and  he  was 
without  blame  for  not  restoring  it,  he  would  not  be  accountable 
for  it,  even  although  the  thing  had  perished  through  his  negligence. 
For  his  condition  ought  to  be  the  same  as  if  he  had  been  the  owner 
of  the  thing.  But  after  the  demand,  if  he  was  in  delay,  he  would 
be  answerable  for  every  ^  thing  that  should  happen,  even  without 
any  fault  of  his. 

III. 

1543.  Restitution  of  the  Fruits.  —  If  it  is  land  or  houses  which 
is  to  be  restored,  or  any  other  thing  which  produces  some  revenue, 
the  possessor  who  is  bound  to  restore  the  thing  is  bound  also  to 
restore  with  it  the  fruits  or  revenues  which  he  has  reaped,  either 
only  from  the  time  of  the  demand,  or  even  for  the  whole  time  of 

'  L.  1,  C.  de  ccnd.  ind. 

*»  L.  13,  D.  de  rti  vind.;  —  I.  15,  §  %dt.  eod. ;  —  I.  45,  eod. 

VOL.    I.  51 
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his  enjoyment  of  it,  according  to  the  nature  of  the  caiue  whiek 
had  transferred  the  thing  into  his  hands,  and  the  circmnBtanca.* 

rv. 

1543.  OftheAuffmentaHonh{^)penedtoihel%uig'wkidiUtok 
restored.  —  If  the  thing  which  is  to  be  restored  chanced  to  be  mg- 
mented  while  it  was  in  the  poasesaion  of  him  who  is  botind  to 
restore  it ;  as  if  a  herd  of  cattle  was  increased  in  nnmbet,  or  > 
piece  of  land  adjoining  to  a  river  became  greater ;  the  whole  mat 
be  lestored.'' 

V. 

1544.  ^  he  who  had  a  T&uig-  belongv^  to  mother  hat  nSnirfwf 
it — If  he  who  had  a  thing  beloo^g  to  another,  believing  in 
good  earnest  that  he  himself  was  the  tme  owner  of  it,  had  nodcr 
this  honest,  sincere  persuasion  alienated  the  thing,  he  wonld  be 
bound  only  to  restore  what  profit  he  had  made  by  it,  such  as  the 

•^  L.\i,D.dt  <md.  i»dA. ;  —  I  3S,  %i,D.d»  vmtr. ;  —  i  65,  f  5,  Z).  Jc amd. udU.  n« 
arc  many  aaet  in  whicb  the  hanesljr  and  lair  dealing  of  the  pouessor  do  not  ilmtaip 
him  from  the  rcalitulion  orihefraila-  S«e  th«  ninth,  tenth,  and  fbiirteenlh  articlnrf  Al 
third  ROCtian  of  Interat,  Outs  and  Damaga,  &c  Vulll,  \  vll.D.et  I.  19,Z>.A(m£ 
cans.  dot. 

The  lam  died  upon  thii  aitide  bare  not  relation  to  all  the  eaiei  expl^Dad  ii  At 
ftnt  Kction,  bat  only  to  the  can  of  him  who  hai  recciTcd  ft  thing  that  wai  BetdsM 
him:  and  if  it  produces  any  fruiti  or  other  rerennet,  these  lam  oblige  the  poMcaarviib- 
out  any  distinction,  although  he  have  enjoyed  the  thing  honeitly  and  furiy,  to  ichom  A* 
frails,  although  be  who  had  ivceiTed  money  that  was  not  dne  to  him  la  not  bonnd  to  p^ 
the  intet«lt  of  it,  as  has  been  said  in  the  first  article  of  this  section.    Bat  we  dioasbl  dK 

is  rule,  which  may  be  jnst  in  certain  cases,  might  in  other  cases  prore  a  ti—u.ij» «) 
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price  which  he  got  for  it,  if  the  thing  was  sold,  although  he  had 
not  sold  it  for  the  full  value.* 


SECTION    IV. 

OF   THE   ENOAOEBCENTS   OF   THE    MASTER  OF   THE   THING. 

1545.  The  Master  ought  to  refund  what  has  been  laid  out  in  the 
Preservation  of  the  Tiling.  —  He  whose  thing  hath  been  in  the 
possession  of  another,  and  who  recovers  it,  even  although  it  were 
firom  one  who  had  detained  it  knowing  himself  not  to  be  the  true 
owner  of  it,  is  obliged  to  refund  the  possessor  of  all  that  he  has 
usefully  laid  out  in  preserving  the  thing ;  and  if  there  be  fruits  to 
be  restored,  out  of  them  must  be  deducted  the  expenses  which  the 
possessor  has  been  at  in  gathering  them.* 


TITLE    VIII. 

OF  DAMAGES  OCCASIONED  BY  FAULTS  WHICH  DO  NOT  AMOUNT 

TO  A   CRIME  OR  OFFENCE. 

1546.  The  Subject-Matter  of  this  Title.  —  We  may  distinguish 
three  sorts  of  faults  from  which  some  damage  may  proceed. 
Those  which  amount  to  a  crime  or  offence  :  those  of  the  persons 
who  fail  in  the  performance  of  the  engagements  which  they  are 
bound  to  by  covenant ;  such  as  a  seller  who  does  not  deliver  the 
thing  sold ;  a  tenant  who  does  not  make  the  repairs  which  he  is 
bound  to  by  his  lease :  and  those  which  have  no  relation  to  cove- 
nants, and  which  do  not  amount  to  a  crime  or  an  offence ;  as  if 
out  of  wantonness  one  throws  out  any  thing  at  the  window  which 
spoils  a  suit  of  clothes ;  if  beasts,  for  want  of  being  carefully 
watched,  do  any  damage ;  if  a  house  is  set  on  fire  through  impru- 
dence ;  if  a  building  that  is  gone  to  decay,  for  want  of  being  re- 
paired, falls  upon  another,  and  damages  it     Of  these  three  sorts 

*  L.  S6,  §  12|  D.  de  condicL  ind. 

*  L.  65,  §  5,  D.  de  condict.  indebit. ; — /.  46,  D,  de  usur.    See  the  eleventh  article  of  the 
third  section  of  Interest^  Ootts  and  Damages^  &c^  and  the  remark  on  the  said  article. 
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of  faults,  it  is  only  these  of  the  last  Idiid  which  are  tin  mH^ 
mattei  of  this  title.  For  crimes  and  ofienoes  ought  not  to  he 
blended  with  civil  matters ;  and  all  that  relates  to  covenants  hu 
been  explained  in  the  first  book. 

The  reader  may,  with  respect  to  the  matter  c^  this  titie,  oonnlt 
that  of  IiOereat,  Costs  and  Damages,  Sec 


OP   THAT  WHICH   IS  THROWN  OUT  OP  A  R0U8B)  Oh  WBIOfl  MAT 
FALL  DOWN   FROK   IT,   AND  DO    BOMB   DAHASB. 


AsT.  L 
1547.  He  who  inhabits  the  House  is  Sable/or  Ike  Damage.— Bt 

who  inhabits  a  house,  whether  he  be  the  proprietor  of  it,  teniA 
or  other,  is  liable  for  the  damage  which  is  caused  by  any  tfang 
thrown  out  or  potired  out  of  any  place  of  the  said  faoose,  whettaf 
by  day  or  by  night.  And  he  onght  to  answer  for  it  to  him  *ki 
shall  have  suffered  the  damage,  whether  it  was  he  himself  tU 
threw  it  out,  or  any  of  his  family  or  domestics,  even  althongk  it 
were  in  his  absence,  or  without  Mb  kno^edge.* 

IL 

154a  3^  /VoAifrifuw  of  throwit^  any  Thing  aU  of  flonaf>> 

gtsrd  the  Security  of  all  Sorts  of  Traces.  —  Seeing  the  proUbifiM 


TIT.  Vm,  8B0.  h]      DAMAGES   OCCASIONSJ).  BY    FAULTS.  606 

may  have  established,®  or  to  such  other  penalty  as  the  judge  shall 
thiak  fit  ta  infiict,  aecording  to  the  oircumstances.^ 

IV. 

1550.  Jff"  any  one  is  WUd  or  hurt.  —  If  that  which  has  been 
thrown  out  causes  the  death  of  any  person,  or  wounds  him^  the 
person  who  did  it  will  be  tried  for  it  in  a  criminal  prosecution. 
And  he  shall  be  punished  according  to  the  nature  of  the  act,  and 
will  be  liable  to  make  good  the  damage  that  is  done.  And  the 
master  of  the  house  will  likewise  be  liable  to  a  fine,  and  to  such 
damages  or  other  penalty  as  he  may  appear  to  deserve,  according 
to  the  circumstances,* 

V. 

1551.  ^  several  Persons  inhabit  the  same  Place.  —  If  several  per- 
80118  inhabit  the  same  place  from  whence  any  thing  hath  been 
thrown  or  poured  out,  every  one  of  them  will  be  answerable  for 
the  whole  damage ;  unless  it  can  be  known  which  of  the  mas- 

or  of  the  persons  for  whom  each  master  is  answerable,  has 
it.  But  if  their  habitation  be  distinct,  every  one  is  only 
BUDSwerable  for  what  shall  be  thrown  out  of  the  places  which  he 
oocnpies.' 

VI. 

1552.  If  one  has  the  whole  Bouse^  and  lets  out  Chambers.  —  Al- 
though the  proprietor  or  pr^iicipal  tenant  of  a  house  occupies  only 
a  small  part  of  it,  if  he  lets  chambers,  or  lodges  one  of  his  friends 
in  some  of  them,  he  shall  be  answerable  for  the  act  of  the  person 
whom  he  receives  into  his  house.  But  if  it  appear  out  of  what 
room  the  thing  has  been  thrown,  the  action  may  be  brought  either 
igainst  the  person  who  lodges  in  the  said  room,  or  against  him 
who  has  the  whole  house.^  And  this  last  will  have  his  recourse 
against  the  other. 


'  The  penmlties  are  arbitrary  in  France. 

*  Zf  I,  D.  de  Jds  qui  effud.  vd  dejec. 

'^  X.  1,  §  M&.i  U.2et3yD.de  his  qui  effud.  vd  dejec. ;  —  /.  5,  eod.    See  the  following  article. 

S  1^.  5,  §  §  \  et  2^  D.  de  his  qui  effud.  vd  dejec.  See  the  foregoing  article.  The  civil 
policy  of  towni  takes  notice  only  of  those  who  occupy  the  houses,  because  they  consider 
them  as  inhabitants  who  are  answerable  to  the  public  for  the  persons  whom  they  rcceivQ 
iato  tiieir  hoiuea,  as  to  what  concerns  the  matter  of  policy  which  is  here  treated  of. 

51* 
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VIL 

1553.  Of  those  who  take  into  their  Binuet  Sehotan  or  other  Per- 
sons.—  SchoolmaBters,  tradeBmen,  and  others,  who  take  into  thdr 
hoosea  echolars,  appientices,  or  other  persons,  to  inBtznct  tbem  in 
some  art,  mannfactare,  or  trade,  are  answerable  for  0W  act  of 
those  persons.'' 

VIIL 

1554.  y  ani/  TTiinff  has  been  thrown  out  with  Dexig*  to  do  Art 
—  All  the  foregoing  articles  are  to  be  understood  of  that  whieb 
has  been  thrown  down  or  poured  out  through  carelessness,  ud 
without  any  design.  But  if  it  has  been  done  with  design,  the  in- 
jury, the  offence,  or  crime,  will  be  chastised  with  severer  pon- 
ishments,  according  to  the  nature  of  the  act  and  the  drcnrn* 
stances.' 

IX. 

1555.  Prohibiiion  to  have  any  Thing  hung  out,  wkiek  m^  fA 
and  do  Mischief.  —  If  there  be  any  thing  hung  oat  from  the  rad 
of  a  houae,  firom  a  window,  or  any  other  place  from  whence  tfw  U 
of  it  may  do  some  harm  or  damage,  he  who  inhabits  the  home  ot 
place  from  whence  it  is  hung  out  will  be  condemned  in  snch  fine  u 
shall  have  been  regulated  by  the  policy  of  the  town,  or  snch  as  ibsB 
be  inflicted  by  the  judge,  according  to  the  circumstances ;  ercii  •!• 
though  the  thing  did  not  fall,  and  although  it  had  been  put  tboe 
by  another  than  the  mawliT  of  the  house.  For  it  ia  for  the  pnblic 
interest  that  people  should  walk  securely  and  without  danger  fr 
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XL 

1557.  T^Ues  falling'  from  the  Roof  of  a  Bouse.  —  If  tiles  fall 
from  the  roof  of  a  house  which  was  in  good  case,  and  by  the  bare 
effect  of  a  storm,  the  damsige  which  may  happen  by  such  fall  is 
an  accident  for  which  the  proprietor  or  tenant  of  the  house  cannot 
be  made  accountable.  But  if  the  roof  was  in  a  bad  condition,  he 
who  was  bound  to  keep  it  in  repair  may  be  liable  to  make  good 
the  damage  that  has  happened,  according  to  the  circumstances.'^ 


SECTION    II. 

OP   DAMAGES    DONE    BY   LIVING    CREATURES. 

1558.  The  order  which  links  mankind  in  society  together 
obliges  them,  not  only  to  do  no  manner  of  harm  themselves  to  any 
mortal  whatsoever,  but  likewise  obliges  every  one  to  keep  what  is 
IB  his  possession  in  such  a  condition  that  nobody  may  receive 
from  it  any  hurt  or  damage ;  which  implies  the  duty  of  keeping  up 
fiving  creatures  that  any  one  has  in  his  possession,  so  as  that  they 
may  not  be  able  to  hurt  the  persons  of  men,  nor  to  cause  them  any 
lo6B  or  damage  in  their  goods. 

1559.  The  most  frequent  damsige  which  is  caused  by  living 
creatures  is  that  which  cattle  do  in  the  country,  by  feeding  in 
places  where,  or  at  times  when,  the  owners  of  them  have  no  right 
of  pasturage.  Seeing  what  concerns  these  sorts  of  damages  is 
otherwise  regulated  by  the  customs  of  many  places  than  it  was  by 
the  Roman  law,  we  shall  put  down  here  only  some  general  rules 
which  may  be  of  common  use,  and  not  what  is  contained  in  the 
Roman  -law  contrary  to  the  customs,  nor  yet  what  is  particular  in 
the  customs  relating  to  this  matter.  Thus,  for  example,  it  was  not 
permitted  by  the  Roman  law  to  impound  cattle  which  had  done 
any  damage ;  •  but  this  some  customs  do  allow  of,  as  also  of  keep- 
ing them  some  time  for  a  proof  of  the  damage ;  and  they  likewise 
inflict  a  fine  on  the  owners  or  possessors  of  such  cattle,  although 
the  damage  have  been  done  only  by  cattle  that  have  strayed  or 
made  their  escape  from  their  keeper. 

*  L.  84,  §  4,  /.  43,  D.  de  dam.  inf.  Although  the  laws  cited  upon  this  article  relate  to 
the  caje  of  a  neighboar  who  had  taken  proper  care  to  prevent  the  danger,  jet  would 
it  not  be  just  that  a  proprietor  or  tenant  of  a  hoase  should  be  punished  for  a  negligence 
which  had  been  followed  by  snch  an  accident  ?    See  Deut.  xxii.  8. 

•  I^  39,  §  1,  D.  ad  legem  AquU. 
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Aet.  L 

1560.  The  Master  of  the  Cattle  is  atttwenble  for  the  1 
which  they  do. —  If  any  cattle  that  are  kept,  or  that  have  e 
out  of  custody,  have  depastured  in  a  place  where  the  master  tA  the 
cattle  had  not  the  right  of  pasturage,  or  at  a  time  when  the  pat- 
turage  was  not  permitted,  he  shall  be  accountable  for  the  ibnw 
age  which  his  cattle  shall  have  caused.* 

IL 

1561.  He  is  also  liable  to  a  Fine. — If  any  one  depastniea  hu  at* 
tie  in  a  ground  which  is  not  liable  to  pasturage,  or  at  a  time  vhen 
the  pasturage  ought  to  cease,  the  mastei  oi  other  poesessor  of  the 
cattle  will  not  only  be  liable  to  make  good  the  damage,  but  like- 
wise condemned  in  a  fine  such  as  the  act  may  deserve,  accoiditf 
to  the  drcmnstances." 

III. 

1562.  Other  Damage  besidet  thai  of  grazing  in  amotMer  Mnii 
Ground.—-  If  cattle  that  are  kept  or  not  kept  do  any  other  duh 
age  besides  that  of  feeding  in  another  man's  ground,  as  if  tbr^ 
break  or  damage  trees,  the  master  or  other  possessor  will  be  obligal 
to  make  good  the  damage,  and  will  likewise  be  fined,  if  then  be 
ground  for  it" 


1563.  The  Caitle  ought  to  be  dricen  out  of  another  Man't  Gnmi   j 
without  hurting-  them.  —  He  who  shall  have   taken  the  < 
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owner  or  who  has  charge  of  them  will  be  answerable  for  it,  if  he 
oonld  or  ought  to  have  prevented  the  evil.  Thus,  a  mule-driver, 
a  wagoner,  or  other  carrier,  who  hath  not  strength  or  skill  enough 
to  hold  in  a  mettlesome  horse  or  an  unruly  mule,  will  be  liable  for 
the  damage  which  they  shall  cause ;  for  he  ought  not  to  have  un- 
dertaken what  he  had  not  skill  or  strength  enough  to  perform. 
Thus,  he  who  by  overloading  a  horse  or  other  beast,  or  by  not 
avoiding  a  dangerous  step,  or  by  some  other  fault,  occasions  a  fall 
which  causes  damage  to  some  passenger,  will  be  made  accountable 
for  the  said  act  And  in  all  these  cases,  he  who  suffers  the  dam- 
age shall  have  his  action  against  the  carrier,  or  against  the  person 
who  employed  him.* 

VI. 

1565.  Of  an  Ox  that  pushes  with  his  Horns.  —  If  an  ox  has  a 
trick  of  pushing  with  his  horns,  and  wounds  any  one  or  causes 
any  other  damsige,  the  master  who  has  neglected  to  shut  up  this 
ox,  or  to  give  such  warning  that  people  might  avoid  him,  shall  be 
answerable  for  the  harm  he  shall  do.^ 

VIL 

1566.  Of  Horses  who  bite  or  kick, —  Those  who  have  horses  or 
mnles  which  kick  or  bite  ought  either  to  warn  people  of  their 
being  vicious,  or  to  take  care  to  have  them  well  watched,  to  pre- 
vent all  occasions  of  danger ;  otherwise  they  will  be  made  liable 
for  the  damage  which  they  shall  happen  to  do.'' 

VIII. 

1567.  Of  Dogs  who  bite.  —  If  a  dog  who  has  a  trick  of  biting 
is  not  kept  up,  or  if  he  gets  loose  for  want  of  being  well  looked 
after,  and  wounds  any  one,  the  master  of  the  dog  will  be  liable  to 
make  good  the  damage.     And  that  with  much  more  reason,  if  it 

•  £.  8,  §  If  D.  ad  leg.  AquU.;  —  /.  1,  §  4,  Z).  «t  quadr.  paup.Jec.  die. 
'  X.  52,  §  3,  D.  ad  leg.  Aqwl. ; — v.  Exod.  xxi.  29,  36. 

•  1^  1,  §  4,  Z).  «  quadrup.  paup.fec.  die.;  —  I.  ult.  eod. ;  —  I.  1,  §  7,  eod. 

We  mnst  take  care,  in  applying  this  last  text,  not  to  impute  too  easily  to  the  master  of  a 
korae,  or  of  any  other  heast,  the  accidents  which  may  have  been  occasioned  by  the  impra- 
dence  of  those  to  whom  they  happen.  Thus,  for  example,  if  one  who  is  ignorant  whether 
m  horse  kicks  or  not,  goes  too  near  him  without  necessity,  and  lays  his  hand  on  his  cmp- 

r,  standing  within  reach  of  a  kick,  it  is  an  act  of  imprudence,  because  one  ought  to  mis- 
;;  and  such  an  imprudence  may  occasion  the  horse's  striking,  where  no  blame  could 
\ift  uDpoted  to  the  master  of  the  horse. 
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was  a  dog  who  ought  to  be  chained  ttp,  and  who  was  not  pot  ost 
of  a  condition  of  hurting  those  who  might  come  near  him  thiongk 
inadvertency.'' 

IX. 

1568.  Of  Wild  Beasts,  —  Those  who  have  wild  beasts,  sdi^u 
lions,  tigers,  bears,  and  others  of  the  like  kind,  ought  to  keep  then 
in  such  a  manner  that  it  be  not  in  their  power  to  do  any  ham; 
and  they  shall  answer  for  all  the  damage  that  is  occasioned  I17 
their  not  being  strictly  kept  up.' 

X. 

1569.  If  aBeasl  does  hart,  bemg  provoked. — If  a  dc^  or  otkr 
cieatnrc  bites,  or  does  any  other  damage,  only  because  be  has  hea 
provoked  or  egged  on,  he  who  shall  have  given  occasion  to  tbe 
evil  that  has  happened  shall  be  accountable  for  it ;  and  if  it  be  tk 
same  person  who  has  suffered  the  evil,  he  ought  to  blame  himidf 
for  it> 

XL 

1570.  ff  the  Beast  hath  been  stirred  up  by  oMother  BeatL—V 
the  beast  which  has  done  the  damage  hath  been  exasperated  ud 
stirred  up  by  another  beast,  the  master  of  this  beast  which  atiaei 
up  the  other  to  do  the  damage  shall  be  accountable  for  it* 
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obliged  either  to  abandon  the  beast  which  has  done  the  dam- 
age, or  to  make  good  the  other's  loss." 


SECTION    III. 

OF    THE   DABCAOE    WHICH     MAY    HAPPEN    BY    THE     FALL    OF    A    BUILD- 
ING,   OR   OF    ANY    NEW    WORK. 

1572.  Seeing  in  this  matter  our  usage  is  different  from  the  dis- 
position of  the  Roman  law,  and  that  we  do  not  observe  the  rule 
which  directed  him  whose  building  was  in  danger  of  being  dam- 
Eiged  by  the  fall  of  another  building  gone  to  decay  to  be  put  into 
possession  of  the  ruinous  building,  if  the  owner  thereof  did  not 
give  him  surety  for  the  damage  that  was  to  be  apprehended  from 
ity*  "we  have  endeavoured  to  turn  and  accommodate  to  our  ussige 
the  roles  of  the  Roman  law,  according  as  they  may  be  applied 

Art.  L 

1573.  The  Oumer  of  the  Ruinous  Building'  may  be  summoned  to 
iemolish  or  repair  it.  —  K  a  building  is  in  danger  of  falling,  the 
proprietor  of  the  adjoining  house  or  tenement,  seeing  his  own 
building  in  hazard  of  being  damaged  by  the  fall  of  the  other,  may 
nunmon  the  owner  of  the  ruinous  building,  either  to  pull  it  down, 
7r  to  repair  it,  so  as  that  there  may  be  no  more  danger  from  it* 
i^d  seeing  it  is  an  evil  to  come,  which  may  happen  every  mo- 
nent,  and  which  it  is  necessary  to  prevent,  if  he  does  not  give 
ipeedy  satisfaction,  the  magistrate  will  give  order  about  it,  accord- 
ing to  the  rules  which  follow. 

IL 

1574.  Permission  from  the  Judge  to  provide  against  the  Danger. 
—  If  the  proprietor  of  the  building,  whose  fall  may  do  hurt  to  his 
neighbour,  after  having  been  legally  summoned  to  prevent  the 
twH,  neglects  to  take  care  of  it,  he  whose  tenement  is  in  danger 
bom  the  fall  of  the  other  may  demand  provisionally,  that  he  him- 
idf  may  be  permitted  to  do  whatever  skilful  persons  shall  judge 


■  Zi.  1,  5  11,  D.  si  quadr.  paup.fec.  die.  *  Z.  4,  §  1,  D.  de  damn.  inf. 

•  I,.2fD.de  danm.  inf.; — /.  7,  §  1,  eod.; — /.  1,  eod. 
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necesaary  to  prevent  the  fall  of  the  said  building,  whetber  by  prop- 
ping it  up,  or  demolishing  it,  if  there  be  oooasioo;  and  he  thtU 
recover  from  the  proprietor  of  the  decayed  building  the  expeua 
which  he  shall  have  laid  out  on  this  account.^ 

IIL 

1575.  &  teiU  recover  Damages  against  the  NegSgent  Dmpriebr. 
—  If,  during  the  delay  of  the  proprietor  who  is  condemned  or 
snmmoned  to  demolish  or  prop  up  his  bnilding,  it  chances  to  M, 
he  will  be  liable  to  damages,  according  to  tlie  circamstances.* 

IV. 

1576.  If  the  Building  fi^ls  before  the  iVpprwtor  hat  beat  wami 
to  repair  it.  —  K  the  building  falls  before  any  warning  has  Imcb 
given  to  the  proprietor,  he  will  not  be  obliged  to  make  good  the 
damage,  if  he  is  willing  to  abandon  both  the  gronnd  and  male- 
rials  of  the  building ;  in  which  case  he  will  not  be  obliged  n 
much  as  to  carry  off  the  rubbish.  For  he  who  has  enfiered  the 
dnmage  ought  to  blame  himself  for  not  having  timely  enough  pco- 
vided  against  the  danger  which  he  might  have  easily  forMwn- 
But  if  the  proprietor  will  have  back  the  materials  of  his  boildiD;. 
or  keep  the  ground  on  which  it  stood,  he  shall  be  bound  to  miJu 

<>  L.t,D.(hitam.ii^,;--l.M,eed.;—l.\i,S  U,tal- 

"  L.7,  D.dedamit.  inf.i~-U.a».i»,toiL    If  becanMoT  thedragerihimdKUrf* 

niinoti3  litiiliilng,  or  of  the  ilunago  vrhkh  its  fall  maj  have  caaxed  to  bh  odjauiias  In*^ 
the  [iraprictor  or  iciuuitg  of  the  said  house  haro  beoa  for<^  to  ijiiit  thHr  dnlliwi  *'    I 
the  SHid  house  ha*  ciclier  been  thromi  down  by  the  foil  of  (he  ottwr.  or  k   ~ 
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good  all  the  damage  caused  by  the  fall  of  his  building,  although 
no  warning  had  been  given  him  to  repair  it  before  it  fell.  And  he 
will  also  be  obliged  in  this  case  to  remove  from  his  neighbour's 
ground,  not  only  the  materials  of  the  building  which  may  serve 
again,  but  likewise  all  the  rubbish  which  will  be  of  no  use.^ 

V. 

1677.  Of  the  Superfluous  Ornaments  of  a  Building  that  is  thrown 
dawn  by  the  Fall  of  another.  —  If,  by  the  falling  of  a  building  which 
had  thrown  down  another,  there  be  ground  for  recovering  damages, 
and  if  there  was  painting,  carving,  or  other  ^ornaments  serving 
barely  for  pleasure,  in  the  place  which  was  thrown  down  by  the  fall 
of  the  other  building ;  the  things  of  this  kind,  being  of  superfluous 
use,  would  not  be  estimated  at  their  full  value.  But  the  said 
estimation  would  be  made  with  moderation,  and  with  a  tempera- 
ment of  justice  and  humanity,  according  as  the  quality  of  the  fact 
which  may  have  given  occasion  to  the  damage,  that  of  the  per- 
BOI18,  and  the  other  circumstances,  might  require.** 

VL 

1078.  When  a  House  is  thrown  down  by  an  Accident^  after  the 
Owner  has  been  warned  to  repair  it.  —  If  a  house  which  was  going 
to  decay,  and  for  preventing  the  fall  of  which  the  neighbour  had 
given  warning  to  its  owner,  is  afterwards  thrown  down  by  an  ac- 
cident, such  as  a  flood,  or  a  violent  storm  of  wind,  and  the  fgJl  of 
it  throws  down  the  adjoining  house,  the  proprietor  of  the  house 
whose  fall  throws  down  the  other  will  not  be  accountable  for  this 
accident ;  unless  it  be  that  the  flood  or  storm  has  thrown  down 
the  house  only  because  of  the  bad  condition  it  was  in.' 

'  ^  10, 4  1,  D.  de  neg.  gett. ;— /.  6,  A  de  damn.  inf. ;  —  /.  7,  §§  1  d  2,  D.  eod.    See  the 
and  fifth  articles  of  the  second  section  of  the  title  of  Engagements  formed  bg  Acd- 


•  £i.  40,  D.  de  damn.  inf.    We  must  observe  here  the  difference  between  this  case  and 

of  tiie  fbmth  article  of  the  fourth  section  of  Servicet^  where  he  who  throws  down  a  par- 

litioii-wan  to  make  it  sufficient  for  the  use  of  the  service  owes  nothing  for  the  value  of  the 

which  his  neighbour  had  on  the  said  wall.    For  in  the  case  of  that  fourth  arti- 

proprietor  had  a  right  to  pull  down  and  rebuild  the  partition- wall  according  as 

use  of  the  service  required,  and  consequently  is  not  liable  to  damages.    And  he  who 

At  the  expense  of  these  superfluous  things  ought  to  blame  himself  for  having  ex- 

themto  this  accident,  by  patting  them  on  a  wall  to  which  another  had  an  equal  right 

^ritfa  himself.    But  in  the  present  case  it  is  quite  the  contrary ;  for  it  is  by  the  fault  of  the 

B0i|^hboiir  diat  his  bnilding  has  thrown  down  the  other. 

f  /;.  34,  i  10,  D,  de  damn.  inf. 

VOL.  I.  52 
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VIL 

1579.  If  the  Decaifed  Himse  betongs  to  several  Ownert. —  If  the 
building,  whose  fall  liath  caused  some  dama^,  belongs  to  Be\-enl 
owiien),  tliey  will  not  be  answerable  each  for  the  vrhole  duuage; 
but  every  one  in  proportion  to  the  share  which  he  had  in  tte 
house  that  is  fallen.! 

VIIL 

1580.  New  Works  prohibited.  —  Those  who  make  any  mew 
work,  that  is,  who  make  any  change  in  the  condition  of  tke 
places,''  whether  it  be  in  estates  lying  in  the  city  or  coontiy, 
whether  in  places  belonging  to  particnlar  persons  or  in  thoae  of 
public  use,  ought  to  serve  their  own  conveniency  in  snch  a  nas- 
ner  as  not  to  trespass  in  the  least  on  the  right  of  other  penou 
concerned  in  the  change  which  they  pretend  to  make.'  Fot 
although  one  may  make  upon  hia  own  estate  whatever  changn 
he  stands  in  need  of;  and  often  even  althongh  they  maybe  hmtfal 
to  other  persons,  as  shall  be  explained  in  the  following  article ;  jd 
one  cannot  make  those  alterations  which  another  person  may  bare 
a  right  to  hinder.  Thus,  although  one  may  raise  his  hoiue  higiwi 
and  thereby  prejudice  his  neighbour,  by  taking  away  his  pmped; 
yet  he  who  is  subject  to  the  service  of  not  raising  his  bnildiBg 
higher  no  longer  has  that  liberty,  while  the  service  can  bare 
its  use.'  Thus,  Vie  who  with  regard  to  a  spring  of  water  m  b 
estate,  or  a  rivulet  running  through  his  grounds,  might  let  it  d' 
charge  itself  according  to  the  natural  course  which  the  i 
should  take,  may  have  lost  this  liberty  by  the  right  which  a  d 
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estate,  and  to  repair  the  damage  which  he  may  have  caused  by 
his  imiovatioii.'^ 

IX. 

1581.  A  New  Work  which  one  has  a  Right  to  make^  aUhaugh  it 
may  prejudice  his  Neighbour.  —  He  who  in  making  a  new  work 
upon  his  own  estate  uses  his  right,  without  trespassing  either 
against  any  law,  custom,  title,  or  possession,  which  may  subject 
him  to  any  service  towards  his  neighbours,  is  not  answerable  for 
the  damage  which  they  may  chance  to  sustain  thereby,  unless  it 
be  that  he  made  that  change  merely  with  a  view  to  hurt  others, 
without  any  advantage  to  himself.  For  in  this  case  it  would  be 
a  pure  act  of  malice,  which  equity  would  not  allow  of.  But  if  the 
w<vk  were  useful  to  him,  as  if  he  made  in  his  estate  any  lawful 
repairs,  to  secure  it  against  the  overflowings  of  a  torrent  or  river, 
and  his  neighbour's  grounds  were  thereby  the  more  exposed  to 
the  flood,  or  suffered  from  thence  any  other  inconvenience,  he 
could  not  be  made  answerable  for  it  Thus,  he  who,  digging  for 
water  in  his  own  ground,  should  thereby  drain  a  well  or  spring  in 
his  neighbour's  ground,  would  be  liable  to  no  action  of  damages 
on  that  score.®  For,  in  these  and  the  like  cases,  these  events  are 
casualties  and  natural  effects  of  the  condition  into  which  he  who 
makes  the  changes  has  had  a  right  to  put  the  things.  And  it  is 
not  his  act  which  causes  the  damage. 

X. 

1582.  A  Work  which  one  cannot  do  to  the  Prejudice  of  his  Neigh" 
hour.  —  K  the  work  which  a  proprietor  would  make  in  his  own 
ground  be  contrary  to  any  law  or  custom,  or  if  it  be  an  under- 
taking that  is  against  a  title  or  possession,  to  the  prejudice  of  a 
neighbour  who  might  thereby  suffer  some  damage,  the  neighbour 
may  hinder  him  from  making  it,  and  will  likewise  recover  damages 
for  what  he  shall  have  suffered  thereby.  Thus,  he  who  digging  in 
his  own  ground  beyond  the  distance  which  is  allowed,  should  en- 
danger the  foundation  of  his  neighbour's  house,  would  be  answer- 
able for  it* 

■  L.  20,  D.  de  op.  nov.  nwU. ;  —  /.  21 ,  §  4,  eod. ; — /.  8,  eod. ;  —  rf.  /.  1,  §  14. 

•  //.  1,  §  12,  Z).  cfe  o^.  rt  07.  pluv.  arc. ;  — /.  21,  eod. ; — /.  24,  §  12,  Z).  de  damn.  inf.  See 
tibe  ninth  article  of  the  second  section  of  Services.  L.  2,  \  9^  D.  de  aq.  et  aq.  pluv.  care.;  — 
/.  38,  D.  de  rei  vind. 

f  /^.  24,  i  12,  D.  de  damn.  inf. 
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1583.  Oue  camiot  change  the  Ardent  Oourte  of  the  Waten.— 
If  rain-water  or  other  waters  have  their  course  regulated  from  oh 
ground  to  another,  whether  it  be  by  the  nature  of  the  placM,  or  by 
some  regulation,  or  by  a  title,  or  by  an  ancient  possesBioD,  the  |in>- 
prietors  of  the  said  gronnds  cannot  innovate  any  thing  as  to  tliB 
ancient  course  of  the  waters.  Thus,  he  who  has  the  npper  gronitdi 
cannot  change  the  course  of  the  water,  either  by  taming  it  wma 
other  way,  or  rendering  it  more  rapid,  or  making  any  other  changH 
in  it  to  the  prejudice  of  the  owner  of  the  lower  grounda.  Neitfan 
can  he  who  has  the  lower  estate  do  any  thing  that  may  hinder  hit 
grounds  from  receiving  the  water  which  they  ought  to  teoeive,  ud 
that  in  the  manner  which  has  been  regalated.i  But  the  changei 
which  happen  naturally  without  the  hand  of  man,  and  which  aam 
some  loss  to  one  of  the  neighbours,  and  profrt  to  the  other,  oogU 
either  to  be  suffered  or  remedied,  according  to  the  rulea  which  ital 
be  explained  in  the  subsequent  title.' 

Ill 

1584.  Rvhibiiion  to  tiaioiHite.  —  He  who  pretends  that  a  on 
work  which  another  undertakes  is  prejudicial  to  him,  ou^t  to^ 
ply  himself  to  the  judge,  who  may  prohibit  him  either  to  begio  tb 
work,  or  to  continue  it  if  it  is  begun,  till  judgment  be  gifO 
whether  the  work  ought  to  be  permitted  or  forbidden.  And  tfactt 
prohibitions  may  be  granted  pioviaionally,  upon  the  bare  «»■ 
plaint  of  the  new  undertaking,  if  it  be  any  ways  doubtful  v 
it  may  do  hurt  or  not* 
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SECTION    IV. 

ithsr  kinds  of  damages  occasioned  by  faults,  without 

either  crime  or  offence.* 

Art.  L 

16.  Damage  occasioned  by  FauUsy  wMoui  an  iUention  of  doing 
L  —  All  the  losses  and  all  the  damages  which  may  happen  by 
3t  of  any  person,  whether  out  of  imprudence,  rashness,  igno- 
of  what  one  ought  to  know,  or  other  faults  of  the  like  nature, 
fer  Iriyial  they  may  be,  ought  to  be  repaired  by  him  whose 
idenoe  or  other  fault  has  given  occasion  to  it  For  it  is  a 
;  that  he  has  done,  even  although  he  had  no  intention  to  do 

Thus,  he  ^who,  playing  imprudently  at  mall  in  a  place 
» there  might  be  danger  for  those  that  are  passing  by,  chances 
rt  any  one,  will  be  answerable  for  the  harm  which  he  shall 
Baused* 

IL 

17.  FaHmre  of  Deliverance  of  a  Thing  to  the  Oumer,  —  The 
B  in  the  performance  of  an  engagement  is  also  a  fault  which 
pre  occasion  to  damages,  which  the  party  who  fails  will  be 

to.  Thus,  a  seller  who  refuses  to  deliver  what  he  has  sold, 
ositary  who  delays  to  restore  the  thing  deposited  with  him, 
cecutor  who  detains  the  thing  bequeathed,  and  all  those 
having  in  their  possession  a  thing  which  they  ought  to 
T  up,  refuse  or  delay  to  do  it,  are  liable,  not  only  for  the 
ges  which  their  delay  shall  have  occasioned,  but  also  for  the 
of  the  thing,  if  it  perishes  after  they  shall  have  been  in  fault 
ot  delivering  it;  even  although  the  thing  should  perish  by 
aoddent  For  that  accident  might  not  have  happened  to  the 
if  it  had  been  in  the  hands  of  the  owner,  or  he  might  have 
sed  of  it  before  it  perished.^ 

e  upon  this  snbjcet  the  second  sectioxi  of  the  title  of  Interests^  Damages,  in. 

1,  D,  de  injtBr.;'-^L  5,  S  I,  D.  md  kg.  AquU,;  —  i  9,  S  uiU.  tod,; — L  10,  tod,;  — 

5,  D.  de  r06.  end.    See  the  seyenteenth  article  of  the  second  section,  and  the  third 
of  the  serenth  section  of  the  Ckmiract  of  Sale,  and  the  tenth  article  of  the  third 
oiDtpotit 

62* 
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IIL 

1388.  DoMoge  caused  by  an  Laiocent  Axt. —  If  then  lnp|iiB 
any  damage  by  an  unforeseen  consequence  of  an  innoceiit  Kt, 
when  no  blame  can  be  charged  on  the  author  of  the  act,  be  wl 
not  be  answerable  for  mich  a  consequence.  For  this  event  vil 
have  some  other  cause  joined  with  that  of  the  act,  whether  it  be 
the  imprudence  of  the  person  who  baa  suilered  the  dami^a 
some  accident  And  it  is  either  to  this  impnideoce,  or  to  tin 
accident,  that  the  damage  ought  to  be  impnted.  Thus  fw  «■ 
ample,  if  any  one  goes  across  a  public  mall  n'hilst  peopir  trr 
playing  in  it,  and  the  ball,  being  already  stnick,  chances  to  lam 
him  ;  the  innocent  act  of  the  person  who  strnck  the  ball  don  doI 
make  him  answerable  for  an  event,  which  ought  to  be  impuud 
either  to  the  imprudence  of  the  person  to  whom  it  has  happ«Kii,ir 
he  could  not  be  ignorant  that  that  was  a  public  mall,  or  10  a  mm 
accident,  if  that  act  was  altogether  unkno\\'n  to  him,  and  if  iwt^ 
ing  of  imprudence  could  be  imputed  to  hiiu  who  struck  the  biSi.' 

IV. 
1589.  Precaulions  to  he  used  in  Works  from  whence  ang  Dam^ 
may  happen,  —  Those  who  make  any  works,  or  do  an;  atkr 
thing  from  whence  may  ensue  some  damage  to  other  perBoot,  «4 
be  answerable  for  the  damage,  if  they  have  not  taken  the  aet» 
sary  precautions  to  prevent  it.  Thus,  masons,  carpenten,  mi 
others,  who,  by  the  help  of  scaffolds  and  machines,  carry  np  tto( 
materials,  those  who  from  the  top  of  a  tree  cut  down  the  biucto 
of  it,  ought  to  give  warning  to  the  persons  whom  their  woii  nn^ 
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rough  ignorance  of  things  which  one  ought  to  know.  Thus, 
lieii  an  artificer,  for  want  of  knowing  what  belongs  to  his  pro- 
Muon,  commits  a  fault  which  causes  some  damage,  he  is  an- 
rerable  for  it  Thus,  if  it  happens  that  a  carman  not  having 
^tly  laid  the  stones  which  he  has  loaded  on  his  cart,  one  of 
sm  falls  out  and  does  some  harm,  he  must  answer  for  it.* 

VL 

169L  Fure.  —  Fire  almost  never  happens  without  some  fault,  at 
ist  that  of  imprudence,  or  negligence ;  and  those  tiirough  whose 
lit,  let  it  be  never  so  slight,  a  fire  has  happened,  will  be  answer- 
le  finr  all  the  damage  it  does.' 

vn. 

1502.  Damag-e  done  to  avoid  a  Danger.  —  It  happens  sometimes 
ftt  a  voluntary  act  causes  damage,  and  yet  that  he  who  is  the 
use  thereof  is  not  answerable  for  it.  Thus,  for  example,  if  a 
dden  gust  of  wind  drives  a  ship  upon  the  anchor^ables  of 
.other  ship,  or  upon  the  nets  of  fishermen,  and  the  master  of  the 
ip  that  is  thus  drove  by  the  wind,  not  being  able  to  disentangle 
ouelf  any  other  way,  orders  his  men  to  cut  the  cables,  and  the 
is,  he  will  not  be  answerable  for  this  damage,  which  the  said 
e  dent  rendered  necessary.  And  it  is  the  same  thing  with  re- 
ect  to  those  who,  in  a  fire,  not  being  able  to  save  a  house  which 
just  going  to  take  fire,  throw  down  the  said  house  in  order  to 
eserve  the  others.  For,  in  these  kinds  of  events,  it  is  the  acci- 
Dt  which  causes  the  loss,  and  every  one  bears  that  part  of  it 
lich  faUs  to  his  share.^ 

VIII. 

1593.  Damage  which  another  Person  might  have  prevented,  — 
lose  who,  having  it  in  their  power  to  prevent  a  damage  which 

Z.  9,  4  5,  D.  local.;  —  §  7,  Inst,  de  leg.  AquU.;  —  l.  7,  \  uU.,  I.  8,  D.  ad  leg.  AqttU.', 
I  S7,  4  ^1  ^od.    See  the  fifth  article  of  the  second  section. 

It.  9t  \  If  D.  de  off  pnef.  vig. ; — L  9,  D.  de  incend.; — /.  44,  D.  ad  leg.  AquU»; — /.  27, 
,Z>.«odL 

i  il  S9,  4  S>  -^^  oc' ^-  Aqad. ; — /.  49,  S  h  ^-i  —  ^'  ^*  ^t  4  7,  Z>.  die  incend.;  —  /.  7,  §  4, 
qitod  vi  out  dam.  See  the  second  article  of  the  second  section  of  Interesty  Costs  and 
mages.  We  hare  not  put  down  in  this  article,  for  the  case  of  fire,  the  example  given 
this  law,  of  a  private  person  who  throws  down  his  neighbour's  house  adjoining  to  his 
n ;  for  that  liberty  presupposes  a  necessity  of  doing  it  for  the  good  of  the  public,  of 
idi  a  pfirate  person  ought  not  to  be  judge.  But  in  the  cases  of  this  article  orders  are 
«a  bj  the  magistrates  or  by  the  multitade,  who,  seeing  the  imminent  danger,  have  a 
ht  to  provide  against  it 
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1595.  Damage  caused  by  an  Accident  preceded  by  a  Fault.  —  If 
the  accident  is  a  consequence  of  an  unlawiiil  act,  and  if  there  fol- 
lows from  it  any  damage,  he  whose  act  has  given  occasion  to  it 
will  be  liable  to  make  good  the  damage;  and  that  with  much 
more  reason  than  if  the  accident  were  only  a  consequence  of  some 
impmdence,  as  in  the  cases  of  the  fourth  article.  Thus,  for  exam- 
ple, if  a  creditor  takes,  without  the  authority  of  justice,  a  pledge 
Qpom  his  debtor  against  his  consent,  and  if  the  said  pledge  chances 
to  perish  by  some  accident  in  the  hands  of  that  creditor,  he  shall 
be  aooountahle  for  if 


TITLE    IX. 

OP  ENGAGEMENTS  WHICH  ARE  FORMED  BY  ACCIDENTS. 

1506.  Wb  shall  see  in  this  title  a  kind  of  involuntary  engage- 
ments, and  which  have  no  other  cause  besides  mere  accidents. 
By  accidents  are  meant  the  events  which  do  not  depend  on  the 
grill  of  those  to  whom  they  happen,  whether  the  said  events  be  the 
Baiuie  of  gain  or  of  loss.  Thus,  to  find  a  treasure  and  to  lose  one's 
purse  are  accidents  of  these  two  kinds. 

1597.  Accidents  happen  either  by  the  act  of  man,  such  as  a  rob- 
bery, a  fire ;  or  by  a  pure  effect  of  the  providence  of  God  and  of  the 
ordinary  course  of  nature,  such  as  thunder,  lightning,  a  shipwreck, 
m  inundation ;  or  by  an  effect  proceeding  partly  from  a  natural 
saiise,  and  partly  fi'om  the  act  of  man,  such  as  a  fire  which  hap- 
pens by  stacking  up  hay  before  it  is  well  dried. 


the  case  related  in  this  thirtieth  law,  §  3,  Z>.  ocf  leg.  AquU..,  which  declares  that,  if  he 
vbo  cansed  his  stubble  to  be  burnt  had  taken  all  the  precautions  that  were  necessary,  he 
voiild  not  be  answerable  for  the  burning  of  his  neighbour's  com,  which  was  occasioned 
bj  a  sodden  gust  of  wind.  For  it  would  seem  that  that  event  ought  to  hare  been  fore- 
seen, and  that  it  might  have  even  been  prevented  by  plucking  up  by  the  roots  all  the 
itnbUe  that  was  near  to  the  neighbour's  com,  or  putting  off  the  burning  of  the  stubble  till 
banrest  was  over ;  and,  in  a  word,  that,  in  all  such  cases  where  we  ought  not  to  do  the 
tiling  intended  without  taking  the  necessary  precautions  for  preventing  the  damage  which 
Bsj  ensue  from  thence  to  other  persons,  we  ought  either  quite  to  abstain  from  that  which 
maycanse  any  damage,  or  take  upon  ourselves  the  event,  if  we  run  the  hazard  of  it. 
And  likewise  the  law  of  God  seems  in  this  case  to  oblige,  without  any  distinction,  him  who 
has  kindled  the  fire  to  repair  the  damage  which  it  shall  have  caused.  See  Exod.  xxii.  6. 
•  L.  30,  D.  de  pign.  act. 


■^      ....■* 
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those  "who  have  lost  theirs,  and  a  thousand  others  of  the  like  nature. 
Bat  we  treat  only  here  of  the  engagements  which  ai^e  such  that 
the  civil  laws  allow  those  who  are  under  them  to  be  constrained 
to  the  performance  of  them,  as  will  appear  from  the  several  exam- 
ples which  shall  be  produced  in  the  first  section,  which  is  made  up 
of  those  different  examples,  in  order  to  show  in  which  manner 
these  sorts  of  engagements  are  formed :  and  in  the  second  section 
shall  explain  all  their  particular  consequences. 


SECTION   I. 

m   WHAT   MANNER  ARE    FORMED   THE   ENGAGEMENTS   WHICH   ARISE 

FROM   ACCIDENTS. 

Art.  I. 

1601.  Of  him  wlio  finds  a  Thifig  that  is  lost  —  He  who  finds  a 
thing  that  is  lost  ought  to  restore  it  to  its  owner,  if  he  knows  or 
may  know  to  whom  it  belongs ;  and  if  he  keeps  it  without  an 
intention  to  restore  it,  or  without  endeavouring  to  discover  the 
owner,  he  commits  a  theft* 

11. 

1602.  Of  that  which  is  left  on  another^s  Ground  by  an  Inunda- 
tion. —  If  an  inundation  throws  down  a  house,  and  carries  away 
the  materials  or  movables  of  it  into  some  ground,  the  proprietor 
or  possessor  of  the  said  ground  is  obliged  to  let  the  master  of  the 
laid  house  have  access  to  the  ground,  and  to  suffer  him  to  carry 
away  that  which  the  inundation  hath  left  on  it  And  it  would  be 
the  same  thing  with  regard  to  a  boat  or  any  other  thing  carried 
awuy  by  the  force  of  the  waters.^ 

IIL 

1603.  Of  that  which  is  thrown  into  the  Sea  in  a  Danger  of  Ship- 
wreck.  —  If  in  a  danger  of  shipwreck  it  be  found  necessary  to 

•  £.43,  ^  A,D.deJwrt.;—d.lS  1 '.—Deut.-saji.  1,  2,  3;  — i>w'<.  yi.  3. 

The  engagements  of  him  who  finds  a  thing,  and  of  him  to  whom  it  belongs,  shall  be 
VsplAined  in  the  first  and  second  articles  of  the  second  section. 

We  are  not  to  reckon  treasures  in  the  number  of  things  lost ;  for  we  call  only  that  a 
trearare  which  having  been  hid,  the  owner  of  it  is  not  any  more  known.  See,  concerning 
Im— iim.  the  serenth  article  of  the  second  section  of  Possession. 

^  Z.  5,  4  4.  /).  ad  erhib.    See  the  third,  fonrtb,  and  fifth  articles  of  the  second  section. 
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throw  overboard  a  part  of  the  lading  in  order  to  save  the  mt, 
those  whose  baggage  or  goods  have  been  saved  are  obUged  to 
bear  their  share  of  the  loss  of  that  which  hath  been  thrown  om- 
board  for  the  common  safety,*  according  to  the  rules  whidi  ibl 
be  explained  in  the  following  section. 

IV. 

1604.  Provision  of  VictuaU  tn  a  Common  Danger, —  If  in  anr- 
age  by  sea,  or  apon  any  other  the  like  occasion,  where  muypo. 
sons  may  chance  to  be  in  company  together,  the  provinouof 
victuals  fall  short,  and  it  be  found  that  some  of  the  company  bn 
some  provisions  in  store  for  themselves,  when  it  is  not  poa^fak  Id 
procure  any  for  the  othw  passengers  any  other  way ;  what  loaE 
of  the  company  liave  in  store  for  their  own  particular  use  beoowi 
common  to  the  whole  company." 

V. 

1605.  How  the  Change  of  Places  which  has  htq>pened  bj/mM- 
cident  may  be  repaired, —  If  an  accident  makes  a  change  in  At 
state  or  condition  of  some  places,  by  which  any  one  is  damagti. 
and  if  it  be  just  to  restore  things  to  their  first  condittoo,  ik 
event  obliges  those  in  whose  ground  any  work  is  to  be  tawlt  I* 
order  to  restore  things  as  they  were  at  first,  to  give  leave  to  Uo 
who  suffers  the  damage  to  do  the  work,  or  to  do  it  themseheii* 
to  contribute  towards  it  in  case  they  be  under  an  obtigatioa  Id  it 
it.  Thus,  for  example,  if  a  running  water  n-bich  crosses  lb> 
grounds  of  several  persons  flows  back  on  the  upper  groonill  I* 
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and  even  without  the  act  of  man,  yet  if  they  can  be  remedied 
after  they  have  happened,  those  who  suffer  such  losses  ought  not 
to  be  deprived  of  the  remedies  that  are  lawful  and  possible,  pro- 
vided that  in  reestablishing  the  things  they  do  no  harm,  or  that 
ihey  make  good  any  damage  they  may  chance  to  do.®  But  if  the 
change  were  of  such  a  nature,  that  it  would  not  be  just  to  restore 
the  things  to  their  first  condition,  as  if  a  flood,  having  loosened  the 
rocks  that  were  in  a  ground,  had  transported  them  to  another,  and 
by  that  means  had  made  one  of  the  grounds  better  than  it  was, 
and  the  other  worse ;  that  event  being  a  pure  effect  of  the  divine 
providence,  which,  having  changed  the  face  of  the  places,  hath 
likewise  changed  the  possessions  of  the  proprietors  of  the  said 
gnmnds ;  none  of  the  proprietors  can  pretend  to  make  any  new 
change  in  the  ground  of  the  other,  except  by  his  consent.  And 
he  cannot  even  do  any  thing  in  his  own  ground,  but  that 
which  he  may  do  without  encroaching  on  the  rights  of  his 
Belabours. 

VL 

1606.  Jff'  the  Oiange  cannot  be  repaired.-^^  the  change  of  the 
plaoes  that  has  happenned  by  an  accident  be  irreparable,  the  loss 
IT  the  gain  which  shall  follow  from  the  said  change  will  accrue 
)0  tboee  to  whom  the  event  shall  have  been  profitable  or  hurtful, 
ind  there  will  lie  no  obligation  on  the  one  to  indemnify  the  other. 
FhQS,  for  example,  if  a  river  insensibly  leaves  one  side  and  extends 
tself  more  towards  the  other,  what  ground  it  takes  away  from 
me  proprietor  is  lost  to  him,  and  what  it  leaves  to  the  other  is 
in  addition  to  his  estate.'  Or  if  a  river  changes  its  channel,  the 
ilaoes  which  it  occupies  by  its  new  course  will  be  lost  to  those 
who  were  the  proprietors  of  them,  and  the  proprietors  of  the 
ands  adjoining  to  the  old  channel  will  have  the  benefit  of  what 
ihall  be  thereby  added  to  their  grounds ;  ^  and  yet  there  is  no  en- 
^gpement  formed  between  those  who  gain  by  the  change,  and 
hose  who  lose  by  it,  for  the  one  does  but  acquire  what  the  other 
And  those  who  by  the  change  of  the  course  of  the  river 
lost  their  grounds,  have  no  right  to  the  lands  which  the  river 
once  occupy  for  its  channel,  and  which  it  has  abandoned.    But 


*  £.  2,  4  6,  Z>.  cfe  aqua  et  aq.  phm.  are. ; — v.  d.  I.  4  4.    Seo  the  following  artide. 
^  L.  It  C.  de  afluv.;— 4  20,  Irut.  de  rer.  dims. 
S  4  83,  en/. 
VOL..  I.  53 
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they  ought  to  bear  with  an  event  which  hath  no  other  cwiae  I 
sides  the  providence  of  Ood,  which  has  deprived  them  of  their  p 


VIL 
1607.  Mixture  of  Things  belonging  to  teveral  Penomt. — Wbn 
it  happens  that  two  or  more  things  belonging  to  several  masten 
ore,  against  their  will  or  without  their  knowledge,  bo  mixed  t»- 
gether  that  they  cannot  easily  and  without  inconvenience  be  Kp- 
arated,  so  as  to  give  back  to  every  one  his  own ;  thia  whole  nut 
becomes  common  to  the  persons  whose  things  are  mixed ;  not  m  ■ 
for  all  of  them  to  have  a  common  undivided  right  to  the  whol^ 
for  the  one  has  no  right  to  the  thing  of  the  other  that  is  miad 
with  his,  but  their  right  is  in  proportion  to  the  share  which  eioj 
one  has  in  the  whole  mass.  And  thia  event  forms  among  then 
the  engagement  either  to  divide  the  thing  in  the  manner  thit  ii 
possible,  or  to  do  one  another  justice  othePiriee,  by  valuing  emj 
one  of  the  things  which  have  been  mixed  together.  Thn?,  for  in- 
stance, if  two  pieces  of  gold  belonging  to  two  persons  have  hen 
melted  down  into  one  mass,  or  a  stuff  hath  been  made  of  tm>1 
belonging  to  several  owners,  or  things  of  ditlercnt  kinds  !i»>» 
been  mixed  together  any  other  manner  of  way,  snch  as  <Bfc- 
ent  metaJs,  or  liquors  of  difiWent  sorts ;  in  these  cases  it  ia  oai» 
sary  either  to  divide  the  thing,  if  it  is  possible  to  divide  it,  sad  lo 
give  to  every  one  in  proportion  to  the  value  lie  has  in  the  wtxfc 
mass ;  or  to  make  an  estimate  of  the  whole,  and  to  divide  the  font 
on  the  same  foot.     But  if  this  mixture  hath  been  made  voluBtuif 
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them  to  take  away  the  things,  provided  the  damage  which  may- 
be done  by  lemoving  them  be  made  good.^ 

IX 

1609.  Eng^agemetUs  reciprocal  or  not  reciprocal  —  Of  the  engage- 
ments which  are  formed  by  accidents,  some  of  them  are  recipro- 
cal, and  oblige  one  party  as  well  as  the  other ;  and  others  are 
obligatory  only  on  one  side.  Thus,  in  the  case  of  the  first  article, 
if  he  who  hath  found  a  thing  that  is  lost  knows  the  owner  of  it, 
and  can  immediately  restore  it  to  him  without  being  at  any 
chaises,  the  obligation  is  only  on  his  part  But  if  he  has  been  at 
any  expense,  either  in  advertising  it  or  having  it  cried,  in  order  to 
find  out  the  owner  or  for  conveying  it  to  him,  the  owner  in  this 
case  is  bound  to  reimburse  the  finder  of  what  he  is  out  of  pocket 
on  his  account  So  that  in  this  case  the  engagement  will  be  mu- 
tual ;  and  in  all  the  other  cases  it  is  easy  to  discern  whether  the 
engagement  be  reciprocal  or  not'^ 

1610.  Loss  and  Gain  urithoiU  Engagements.  —  All  the  accidents 
which  cause  gain  or  loss  do  not,  however,  always  form  eng^e- 
ments.  And  if,  for  example,  a  ship  that  in  a  storm  is  driven 
against  another  happens  to  damage  it,  that  accident  does  not  lay 
the  master  of  the  vessel  that  hath  damaged  the  other  under  any 
manner  of  engagement,  unless  the  damage  hath  happened  by  the 
master's  fault,  or  by  the  fault  of  persons  for  whom  he  is  answer- 
able. For  it  is  a  bare  effect  of  this  accident ;  and  sometimes  even 
he  who  suffers  damage  by  an  accident,  from  whence  there  ariseth 
piofit  to  another,  cannot  for  all  that  pretend  to  any  indemnity  on 
account  of  his  loss,  as  in  the  cases  of  the  sixth  article.** 

XL 

1611.  Different  Effects  of  Accidents^  as  to  the  Consequence  of  the 
Loss.  —  It  follows  from  the  foregoing  articles,  that  no  general  rule 

'  Thesaanu  mens  in  tno  fundo  est,  ncc  eam  patcris  me  effbdere.  —  Labeo  ait,  non  esue 
iniqaitm  juranti  mihi  non  calamnis  causa  id  postulare,  vel  intcrdictnm,  vel  jadiciam  ita 
darif  Bt,  fi  per  me  non  stetit  qaominos  damni  infecti  tibi  opens  nomine  caveator,  ne  vim 
ftirliii  mihi,  qaominos  enm  thesaonim  effodiam,  toUam,  exportem.  L.  15^  D.  ad  exhtb. 
The  cmse  of  Uie  law  here  quoted  is  not  properly  a  treasure.  See  the  seventh  article  of  the 
lecofMi  section  of  Possetnon. 

•  This  is  a  consequence  of  the  foregoing  articles. 

•  Z.  29,4  2,D.adUg.Aqwl.;—d.l.^A. 
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And  when  he  does  restore  it,  whether  it  be  money  or  any  other 
thing,  he  cannot  detain  any  part  of  it,  nor  demand  any  thing  for 
having  found  it^  But  he  will  recover  only  what  expenses  he  has 
been  at,  as  shall  be  explained  in  the  following  article. 

IL 

1613.  Engagement  of  him  who  recovers  what  he  had  lost. — The 
person  to  whom  one  restores  the  thing  which  he  had  lost  is 
dUiged  on  his  part  to  repay  the  money  that  has  been  laid  out, 
either  in  keeping  the  thing  or  in  delivering  it  to  him ;  as  if  it  was 
some  strayed  beast  which  it  was  necessary  to  feed,  or  that  the 
carriage  of  the  thing  from  one  place  to  another  had  obliged  the 
person  in  whose  custody  it  was  to  be  at  some  charges ;  or  if  any 
money  has  been  laid  out  in  advertisements,  or  having  the  thing 
eried,  in  order  to  give  notice  to  the  owner.  And  if  he  who  deliv- 
en  the  thing  to  the  owner  be  not  the  same  person  who  found  it, 
and  if  he  gave  any  thing  to  get  it  from  the  finder,  he  will  recover 
it  of  the  owner.* 

III. 

1614.  T%e  Bight  which  one  has  to  take  out  of  another^s  Ground 
angr  Uiing  of  his  that  has  been  thrown  there  by  Accident. —  The 
proprietor  of  a  ground  on  which  is  thrown  the  rubbish  of  a  building 
that  is  fallen  down,  or  that  which  a  flood  hath  carried  away  from 
another's  ground,  is  obliged  to  sufler  him  who  has  had  the  loss  to 
take  away  what  remains,  and  to  allow  him  such  free  access  to  his 
ground  as  is  necessary  for  that  end.^  But  upon  the  conditions 
that  are  explained  in  the  following  article. 

IV. 

1615.  Sequel  of  the  foregoing  Article.  —  In  the  cases  of  the 
foregoing  article,  he  who  desires  to  have  back  the  materials  of  his 
building  that  is  fallen  down,  or  that  which  a  flood  hath  carried 
away  from  his  land  and  thrown  upon  another  man's  ground,  is 

^  JD.  43,  §  9,  Z>.  defurtis.  Althoagh  he  who  restores  a  thing  which  he  has  found  has 
■o  rigbt  to  demand  any  thing  for  it,  ^ret,  nevertheless,  if  the  finder  be  a  poor  body,  he  may 
take  lawfully  and  honestly  what  the  owner  shall  think  fit  to  give  him ;  althoagh  it  would 
be  Tery  dishonorable  in  any  other  person  to  reoeiye  the  least  thing  whatsoever  on  that 
aeeowit. 

*  i^.  Sy  §  5,  inf.  D.  de  aqua  et  aq.  plttv.  arc. 

'  See  the  text  dted  upon  the  second  article  of  the  first  sectioii,  and  those  which  are 
in  the  following  article.    Z.  9,  §  1,  Z>.  de  dMui.  inf. 

53* 
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obliged  on  his  part  not  only  to  indemnify  the  propriety  of  tbc 
said  ground  as  to  what  damage  shall  happen  to  be  done  by  In 
taking  away  the  things  which  have  been  thrown  upon  it,  bnt  he  ii, 
moreover,  bound  to  repair  all  the  damage  which  haa  been  alresdj 
done  to  the  ground  by  the  things  since  they  were  cast  upon  it* 
But  if  he  chooHCS  rather  not  to  take  away  any  thing,  he  will  ovc 
nothing;  for  if  he  abandons  to  the  proprietor  of  that  gioiiad iD 
that  has  been  cast  upon  it,  be  is  not  bound  to  make  good  a  dim- 
age  that  has  happened  by  the  bare  effect  of  that  accident :  and  it 
is  enough  that  be  loses  what  the  accident  has  carried  away  fim 
him.' 


1616.  Another  Consequence  of  the  Third  Article. —  If  hewhw 
materials,  or  other  things,  have  been  thrown  by  these  accidenti  ca 
the  estate  of  another  person,  be  desirous  to  take  them  awij,k 
will  .be  obliged,  besides  the  making  reparation  for  the  damage  m- 
tained  by  the  owner  of  the  ground,  to  take  away  as  well  the  n- 
profitable  stuff  that  can  be  of  no  manner  of  use,  as  that  whidii 
useful,  and  which  he  is  desirous  to  take  away,  and  to  clear  entodj 
the  surface  of  the  ground  on  which  the  things  have  been  tbraviL' 

VI. 

1617.  Contribution  for  the  Loss  of  tehat  is  t/trovm  into  the  &«<■ 
a  Danger  of  Shipwreck. —  When,  in  order  to  lighten  a  ship  ttalii 
in  danger  of  shipwreck,  part  of  the  cargo  is  thrown  overboard,  wi 
the  ship  by  that  means  is  saved,  this  loss  is  commoo  to  all 
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make  in  all  sixteen  thousand  crowns ;  and  by  this  contribution 
those  who  had  lost  the  twenty  thousand  crowns,  recovering  sixteen 
thousand  of  them,  will  be  losers  only  of  a  fifth  part,  as  all  the 
others.^ 

^  Z.  l,D,deRkodia;—l2i  §  2,eod;— /.2,  §  A,eod.  Upon  what  foot  is  it  that  we 
mut  regnlate  the  contribntion  for  indemnifying  those  whose  goods  or  other  effects  have 
been  thrown  overboard?  It  is  said  in  the  second  law,  §  4,  Z>.  die  lege  Bhodia^  that  it  ought 
to  be  on  the  foot  of  the  estimate  as  well  of  what  is  lost  as  of  what  is  sared ;  that  it  is  no 
Bifttter  that  the  things  lost  could  have  been  sold  for  more  than  they  cost,  because  the 
Iranness  is  to  make  up  a  loss  which  one  has  sustained,  and  not  a  gain  which  they  have 
fiuled  to  make ;  but  that  as  to  the  things  which  have  been  saved,  and  which  ought  to 
bear  their  part  of  the  contribution,  they  ought  to  be  valued,  not  upon  the  foot  of  what 
they  cost,  but  upon  the  foot  of  what  they  may  be  sold  for.  This  is  the  meaning  of  that 
text,  of  which  here  follow  the  words :  — Fortio  autem  pro  sestimatione  rcrum,  qnas  salvoo 
sunt,  et  earum  que  amissse  sunt,  priestari  solet.  Nee  ad  rem  pcrtinct,  si  has,  quas  amissa 
svnt,  pluris  venire  poterunt :  quoniam  detrimenti,  non  lucri  fit  pnestatio :  sed  in  his  re- 
bus, qnarum  nomine  conferendum  est,  sstimatio  debeat  haberi,  non  quanti  emptn  sint, 
■ed  qnanti  venire  possunt.  If  it  be  just  that  the  estimate  of  the  things  which  are  saved 
sbonld  be  made  upon  the  foot  of  what  they  may  be  sold  for,  because  it  is  that  value  which 
baa  been  saved  from  the  danger,  why  should  not  that  which  has  been  lost  in  order  to 
flsre  tiie  rest  be  estimated  on  the  same  foot  ?  And  if  we  suppose,  in  the  case  of  two  mer- 
cbants  who  had  bought  goods  of  the  same  kind,  at  the  same  price,  in  the  same  place,  to 
be  sold  again  in  the  same  seaport  town  whither  the  ship  was  bound,  that  the  goods  of 
one  of  the  merchants  were  thrown  overboard  to  save  the  ship  at  the  entry  into  the  port, 
where  it  was  in  danger  of  being  cast  away,  and  that  the  goods  which  arc  preserved  are 
■old  immediately  in  the  said  seaport  town  for  more  than  they  cost,  would  it  not  be  just 
fbat  those  which  have  been  lost  only  to  save  the  others  should  be  valued  on  the  same 
ibot  ?  since  there  was  no  reason  for  throwing  overboard  the  goods  of  one  merchant  more 
tban  the  other,  nor  for  distinguishing  their  condition.  To  which  we  may  add,  that,  as  we 
sball  observe  on  the  fifteenth  article,  the  contribution  ought  not  to  be  made  till  after  the 
■bip  is  got  into  port,  and  in  safety ;  and  that  as  it  is  only  then  that  the  contribution  is  to 
be  made,  it  seems  reasonable  that  the  whole  should  be  estimated  on  the  foot  of  what  the 
tbings  are  worth  at  the  time  of  unlading,  all  charges  being  deducted.  And  it  is  probably 
Ibr  these  very  reasons  that  regulations  have  been  made,  ordaining  that  the  goods  whicli 
have  been  thrown  overboard  should  be  estimated  on  the  same  foot  as  those  which  have 
been  saved,  and  according  to  the  price  for  which  they  should  be  sold.  See  the  laws  of 
Obnm,  art.  8,  and  the  ordinances  of  Wisbuy^  art.  20  and  art.  39.  But  seeing  the  goods 
we  not  all  sold  in  the  port  where  the  ship  arrives,  and  that  many  of  them  are  often  to  be 
tufiner  transported  by  sea  or  land,  and  have  consequently  new  dangers  to  undergo,  and 
■ecing  there  may  happen  many  diminutions  of  the  profit  in  the  sales,  and  even  losses  by 
aeveral  accidents,  it  would  be  neither  just  nor  possible  to  regulate  the  contributions  on 
tbe  foot  of  what  the  goods  shall  be  sold  for,  after  that  the  goods  and  owners  are  dispersed 
in.  several  places.  8o  that  the  contribution  being  to  be  made  in  the  port  of  delivery,  it 
seems  a  necessary  consequence  that  the  value  of  the  goods  should  be  settled  in  tlic  said 
port,  not  upon  the  foot  of  what  the  goods  shall  be  sold  for,  which  it  is  impossible  to 
know ;  nor  upon  the  foot  of  what  they  cost  at  first,  as  well  for  the  reasons  that  have  been 
mlready  renuu*ked,  as  because  it  would  not  be  possible  to  know  justly  the  prime  cost,  and 
that  such  a  valuation  might  be  liable  to  a  great  many  cheats ;  hut  the  estimate  ought  to 
be  made  on  the  foot  of  the  price  at  which  the  goods  and  other  effects  may  be  reasonably 
Tsloed  at  their  arrival  in  the  port,  according  to  the  several  views  and  different  regards 
which  may  help  us  to  moke  a  just  estimate. 
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VIL 

1618.  t^xm  what  Foot  the  Omtribtitum  i»  paid.  —  Every  tluig 
that  Is  saved  from  shipwreck  by  throwing  the  goods  oveibowd 
into  the  sea  pays  contribution  according  to  its  value,  Tvitbottt  anjr 
distinction  between  that  which  is  of  Icsb  burden,  such  as  jnreli, 
and  that  which  is  of  greater,  such  as  metals.  For  it  ia  the  value, 
and  not  the  weight,  of  the  thing  that  has  been  saved  from  periih- 
ing  that  comes  into  consideration :  and  eo  the  masto-  of  the  ttif 
contributes  in  proportion;'  but  those  on  board  the  ship  do  M 
contribute  any  thing  for  their  persons,'  except  it  be  for  their  clotfaei, 
their  rings,  and  other  thiags  which  they  have  about  them." 

VIIL 

1619.  Victuals  pay  no  Qmtribution.  —  The  provisions  which  ve 
put  on  board  the  ship,  for  no  other  end  but  to  be  consumed  darag 
the  voyage,  pay  no  contribution ;"  for  these  kinds  of  things  are  fix 
the  common  use.  But  we  must  not  place  in  this  rank  com,  viae, 
and  other  things  of  the  like  sort,  which  are  not  put  on  board  the 
ship  to  be  there  consumed,  but  are  there  as  goods  to  be  tiansparted 
from  one  place  to  another. 

IX. 

1620.  Precaution  for  the  Security  of  the  GmtribtOiom.  —  'BKtt 
whose  goods  have  been  thrown  overboard  to  save  the  ship  vatj, 
for  their  security,  hinder  the  unlading  of  the  goods  that  icmaiBOi 
board  the  ship  till  they  have  paid  their  proportion  of  the  kw^ci 
may  procure  them  to  be  attached  in  case  they  are  landed.* 
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XL 

1622.  f^  because  ofDamgerthe  Masts  of  the  Ship  are  cut  dovmj 
ikM  loss  of  (hem  is  common.  —  If  to  prevent  a  shipwreck  the  mastB 
and  yards  are  cat  down  and  thrown  overboard,  or  oth^  things 
are  thrown  overboard  to  lighten  the  ship  that  it  may  not  perish, 
that  loss  will  be  common.  For  it  is  not  an  effect  that  the  storm 
hath  caosed,  as  if  the  violence  of  the  storm  had  broke  the  masts 

yards,  or  done  any  other  damage  which  would  be  within  the 
of  the  foregoing  article ;  but  it  is  an  effect  of  the  fear  of  the 
ocnnmon  danger,  and  therefore  the  loss  of  it  ought  to  be  common.^ 

XIL 

1623.  No  Contribution  due  if  the  Ship  is  cast  away.  —  If  the  ship 
is  cast  away,  and  in  the  wreck  some  save  their  goods  or  other 
tilings,  they  will  not  be  obliged  to  contribute  any  thing  on  their 
part  towards  making  up  the  loss  which  the  others  suffer.  For  it 
is  not  by  the  loss  of  the  ship  and  of  the  other  things  which  perish 
that  they  save  theirs ;  but  every  one  saves  what  he  can  out  of  the 
oonunon  wreck ;  and  the  contribution  takes  place  only  when  those 
are  to  be  indemnified  whose  loss  hath  saved  what  remains  to  the 
others/ 

XIIL 

1624.  ff  to  lighten  a  Ship,  that  it  may  get  into  Port,  Goods  are 
mmladen  into  a  Lighter,  and  the  Lighter  be  cast  away. — If  to 
lighten  a  ship,  that  it  may  be  able  to  enter  into  a  river,  or  into  a 
port,  it  be  necessary  to  take  out  a  part  of  the  lading,  and  that 
what  has  been  put  on  board  a  lighter  happens  to  perish  before  it 
gets  to  land ;  that  loss  will  be  common,  and  what  has  been  left  in 
the  ship  must  contribute  to  make  up  the  loss.  For  it  was  for 
the  interest  of  the  ship  that  the  goods  were  put  on  board  the 
lighter.* 

XIV. 

1625.  If  in  the  same  Case  the  Ship  is  cast  away,  and  not  the 
Lighter. —  If  in  the  case  of  the  foregoing  article  the  ship  is  cast 
away,  and  the  lighter  gets  safely  into  port,  there  will  be  no  con- 
tribution for  the  goods  lost  on  board  the  ship,  but  the  loss  will  fall 

^  L.3,D.dekg.  Rhod. ;  — /.  5,  §  1, «>(/. ;— /.  2,  S  1,  inf.  eod. 
'  L.&,D.deleg.Rhod.;^L7,D,eo(L 
•  L.A,D.<Uleg.  Rhod. 
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upon  those  to  whom  the  goods  appertained.  For  the  anlading 
of  the  goods  into  the  lighter  was  not  done  for  the  adrantip  of 
those  to  whom  the  goods  belonged ;  and  the  loss  of  the  ship  did 
no  ways  contribnte  to  the  saving  of  tiie  goods  put  cm  bowd  tbe 
lighter.' 

XV. 

1626.  If  a  Vettel  saved  from  Sh^neredt  by  lArowMp  Gwi 
overboard  u  cast  away  in  another  place,  and  some  of  the  Goa^ 
saved  out  of  the  Wreck.  —  If  a  ship  that  has  been  saved  from  ox 
danger  of  shipwreck,  by  throwing  some  of  the  goods  overboud, 
happens  afterwards  to  be  cast  away  in  another  place ;  and  dni, 
by  the  help  of  divera  or  otherwise,  a  part  of  what  was  lost  ii  tk 
shipwreck  is  recovered ;  those  whose  goods  have  been  recownd 
out  of  the  wreck  must  contribute  to  make  up  the  loss  of  what  hu 
been  thrown  overboard  in  the  first  danger."  For  the  goods  whki 
are  recovered  out  of  the  wreck  would  have  perished  in  the  Inl 
danger,  had  it  not  been  for  the  loss  of  the  things  that  were  tfaa 
thrown  overboard. 


'  £.4,  D.de  Irg.  Bhod.  IF  it  had  been  sgreed.  whco  the  goods  vere  anUda  oMrf  ti 
■hip  into  tho  lighter,  that,  iT  the  ship  aJone  or  the  lighter  aJone  shonld  happen  id  It  rtf 
awaj,  the  loss  of  either  ahonld  be  common,  that  agreement  would  he  cxwdk^.  thn  »» 
ing  nalhiog  unlawful  in  it.  Might  it  be  said  ia  the  case  where  the  ship  a  oMsh;- 
whcn  DO  snch  agreement  hud  bcco  made,  that  atieh  a  eovenanl  wu  nndentooA.  dtM^ 
the  parlies  had  forgot  to  make  eitprcw  mention  of  it  j  and  that,  the  abiphaiinf  taal^ 

ened  for  the  good  of  all  tho  parucs  nincemed,  and  tho  most  ralaable  ji, Ii.  [Hih;i.^ 

on  board  tho  lighter  with  a  common  design  of  saving  thn  whole  ladiog  of  Iba  (Hli  fc 
intention  of  all  the  parties  had  been  to  make  the  evcnca  pontmon  to  all,  and  thai.  (■■**• 
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XVL 

1627.  If  one  recovers  his  Goods  thai  were  throvm  overboard  in 
the  First  Danger.  —  If,  in  the  case  of  the  foregoing  article,  he 
"whose  goods  had  been  thrown  overboard  in  the  first  danger  hap- 
pens to  recover  them,  he  will  not  be  bound  to  contribute  towards 
making  up  the  loss  of  what  perished  in  the  second  danger.  For  it 
18  not  by  the  means  of  this  loss  that  he  recovers  what  he  lost  in 
tlie  first  danger.' 

XVIL 

1628.  When  the  Things  thrown  overboard  are  recovered^  the  Con- 
tributian  for  them  ceases.  —  If  the  things  that  have  been  thrown 
overboard  chance  to  be  recovered,  or  a  part  of  them,  the  contribu- 
tion for  the  loss  of  them  will  cease  in  proportion.  And  if  the  con- 
tribution has  been  already  paid,  those  who  have  received  it  must 
restore  it  to  the  others.^ 

XVIIL 

1629.  Jfyby  the  throwing  of  some  Ooods  overboard^  others  which 
rewtain  in  the  Ship  are  damaged.  —  If,  in  a  danger  which  hath 
made  it  necessary  to  throw  goods  into  the  sea,  it  happens  that 
other  goods,  being  uncovered  by  the  throwing  of  the  uppermost 
goods  into  the  sea,  have  by  that  means  received  some  damage ; 
as  if  the  waves  of  the  sea  have  got  into  them,  and  spoiled  them ; 
that  loss  will  be  made  good  by  contribution,  as  being  a  sequel  of 
the  loss  of  the  goods  thrown  overboard."  And  the  owner  of  those 
damaged  goods  will  contribute  on  his  part  for  the  loss  of  the 
goods  that  were  thrown  overboard,  but  only  upon  the  foot  of  the 
Talne  of  his  goods  after  they  have  been  damaged ;  for  it  is  only 
tliat  value  which  he  saves.* 


'  £b  4,  f  1,  injiney  D.  de  leg,  Rhod.    See  the  following  article. 
J  L.A,^7,D.deUg, Rhod. 

*  L,4,S2,D.deUg.  Rhod. 

*  />.  /.  4,  m  Jme, 
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TITLE   X. 


OF  THAT  WHICH  IS  DQHB  TO  DEFBAUD  CBEDrTOB& 


1630.  7^  Subject-MtUter  of  thit  Title.  —  Ahhongfa  Ibe  bnk 
done  in  prejndlce  of  creditors  be  commonly  iransacted  I7  igict- 
ments  between  the  debtors  and  those  who  are  in  the  sectet  with 
them,  yet  the  engagements  which  tuiBe  from  the  said  tiaiids,  and 
which  lay  those  who  are  accessory  to  the  fiand  Dnder  an  oUi^ 
tion  to  the  creditors,  are  nevertheless  of  the  number  of  Ihow  a- 
gagements  which  are  formed  without  a  covenant ;  for  there  ii  ■> 
manner  of  covenant  that  passes  between  the  accessories  to  lie 
fraud  and  the  creditor. 

1631.  The  frands  committed  by  debtors  and  their  accompbo^ 
to  make  creditors  lose  what  is  due  to  them,  are  of  several  forti, 
and  form  the  engagements  which  shall  be  the  subject-matter  of  tliii 
title.  As  to  this  matter  of  frauds  done  to  the  prejudice  of  creditcni 
it  IB  to  be  obaerved,  that  the  frauds  which  debtors  may  do  by  ntl- 
jng  assignments  of  their  immovables  are  much  less  frequcni  viA 
us  than  they  were  under  the  Roman  law ;  for  the  RomaBS  «*- 
traded  often  without  writing;'  and  even  a  mortgage  cooU  hi 
acquired  by  an  unwritten  covenant,  and  by  a  bare  pactiw:* 
which  rendered  all  frands  easy.  But  according  toourosaj^il 
contracts  which  exceed  the  value  of  one  hundred   Hvres   ought  • 

riting;°  and  a  mortgage  is  not  acquired  except  by  a 
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Which  was  founded  upon  this,  that  every  body  may  abstain 
from  augmenting  his  estate."  So  that  they  did  not  look  upon 
any  thing  as  a  fraud  done  to  the  prejudice  of  creditors,  except 
ivbat  was  a  diminution  of  the  estate  which  the  debtor  had  ahready 
acquired.  Neither  did  the  Romans  reckon  that  among  the  frauds 
done  to  the  prejudice  of  creditors,  when  an  heir  or  executor  paid 
the  total  of  legacies  and  bequests  in  trust,  without  retaining  those 
portions  which  are  called  the  Falddian  and  Trebellianic  portions, 
of  which  we  shall  treat  in  the  second  part  of  this  work ;  because  it 
was  thought  that  the  heir  or  executor  had  the  liberty  to  deprive 
himself  of  that  which  the  law  gave  him  right  to  retain  out  of  lega- 
cies and  bequests  in  trust,  and  that  he  might  thus  fully  perform 
the  will  of  the  dead.  And  the  reason  which  induced  us  not  to 
put  down  these  rules  here  is  because  there  are  some  customs 
which  direct  that,  if  a  debtor  renounces  a  succession  that  is  fallen 
to  hiro,  his  creditors  may  demand  to  be  substituted  to  his  right, 
that  they  may  accept  the  succession,  if  they  hope  to  find  their  ac- 
oount  in  it.  And  this  does  no  harm  to  the  debtor ;  for  if  the  suc- 
cession be  profitable,  it  is  but  just  that  his  creditors  should  reap 
the  benefit  of  it ;  and  if,  on  the  contrary,  it  be  burdensome,  they 
do  not  any  way  engage  him,  and  oblige  only  themselves  to  the 
charges  of  the  succession.  And  as  to  the  portions  allowed  to  be 
detained  by  the  Falcidian  and  Trebellianic  laws,  if,  the  legacies 
and  bequests  in  trust  not  being  as  yet  paid  by  the  heir  or  execu- 
toTi  his  creditors  put  a  stop  to  the  payment  of  them,  that  the  Fal- 
cidian and  Trebellianic  portions  may  be  deducted,  it  seems  to  be 
reasonable  that  they  should  be  allowed  to  use  the  right  of  their 
debtor.  For  it  is  natural  and  agreeable  to  our  usage,  as  also  to 
the  rules  of  the  Roman  law,  that  creditors  may  exercise  all  the 
lights  and  actions  of  their  debtors,  as  it  is  expressly  said  in  the 
first  law,  CocL  de  prcet.  pign.,  of  which  these  are  the  words : —  Si 
fTittarium  pig-nus  quicumque  judices  dandum  alicui  perspezerini : 
mm  solum  super  mobilibus  rebus,  et  immobilibus,  et  se  moventibus, 
sed  etiam  super  actionibus  quce  debilori  campetunt,  prcecipimus  hoc 
eis  licere  decernere.  To  which  we  may  add,  that  it  may  be  that 
the  creditor  had  reason  to  reckon  among  the  securities  which  he 
took  on  the  estate  of  his  debtor  that  of  the  successions  which  were 
like  to  fall  to  him. 


•  Z.  6,  Z).  quct  in  fraud,  and.; —  v.  I.  28,  D.  de  verb,  eign,;  —  Z.  119,  Z).  cfe  rey.  jur. ;  — 
1. 134,  tod. 
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SECTION  I. 


op  the  sbtbral  sorts  op  peadim  which  ame  dokb  to  til 
prejudice  of  cieditobs. 

Art.  L 

1633.  Whatever  Debtors  do  to  defraud  their  Oeditoniirttekii 
— Whatevei  debtors  do  to  defeat  iheii  creditors,  by  alienatioat  tod 
other  dispositions,  of  what  nature  soever,  is  revoked,  aocoding  h 
the  circumstancea  of  the  fact  and  the  rules  which  follow  tomj  pn 
occasion  to  it* 

IL 

1634.  Fraudulent  'BowUtet —  All  the  dlBpoaitiotu  which  deUn 
make  on  the  score  of  liberality,  to  the  prejudice  of  their  oeditan, 

may  be  rL'Voked,  wlictber  he  who  receivea  the  liberality  luievtJ 
the  prejudice  done  thereby  to  the  creditors,  or  whether  he  wu  'if 
norant  of  it.  For  his  honesty  aad  integrity  do  not  hinder  il« 
thing  from  being  unjust,  that  he  should  pro&t  by  their  Joes.  Bn 
if  the  donee  received  the  bounty  with  an  innocent  intentios, 
knowing  nothing  of  the  prejudice  the  creditors  would  nilfa 
thereby,  and  if  the  thing  that  was  given  be  no  more  in  being,  u^ 
he  reaped  no  manner  of  profit  from  it,  he  would  not  be  bomd  ■ 
restore  a  benefit  from  which  there  accrued  to  him  do  miiaaa  rf 
advantage  .*> 
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IV. 

1636.  Alienations  made  to  Purchasers  who  are  conscious  of  the 
Fraud.  —  Although  the  fraudulent  alienation  be  made  for  a  valua- 
ble consideration,  such  as  a  sale,  yet  if  it  be  proved  that  the  pur- 
chaser has  been  a  partaker  in  the  fraud,  that  he  might  profit  by  it, 
getting  the  thing  upon  that  account  at  a  cheaper  rate,  the  aliena- 
tion will  be  revoked,  without  any  restitution  of  the  price  to  the 
porchaser  who  is  an  accomplice  in  the  fraud,*^  unless  the  money 
which  he  paid  for  it  be  still  in  being,  in  the  hands  of  the  debtor 
who  sold  the  thing  to  him.* 

V. 

1637.  To  make  a  Purchaser  conscious  of  the  Frauds  he  must 
kmaw  of  the  Design  to  defraud.  —  To  oblige  him  who  purchases  a 
thing  of  a  debtor  to  make  restitution  of  it,  it  is  not  enough  that 
tiie  purchaser  knew  that  the  said  debtor  had  creditors ;  but  he  must 
have  been  privy  to  the  design  of  defrauding  them.  For  many  of 
those  who  have  creditors  are  not  insolvent,  and  one  does  not  be- 
oome  an  accomplice  in  the  fraud  except  by  taking  part  in  it' 

VI. 

1638.  The  Intention  to  defraud  must  he  followed  with  the  Effect^ 
aOkerwise  the  Alienation  cannot  be  revoked.  —  If  the  intention  to  de- 
fraud is  not  attended  with  the  effect,  and  the  creditors  suffer  no 
real  loss  by  it ;  as  if,  for  example,  when  the  creditors  are  suing  at 
law  for  their  debt,  or  are  preparing  to  bring  their  action,  the  debtor 
satisfies  them  by  the  sale  of  his  goods  or  otherwise,  the  alienation 
which  had  been  made  to  their  prejudice  will  hav^  its  effect  And 
if  afterwards  the  debtor  borrows  money,  the  new  creditors  cannot 
revoke  the  first  alienation,  which  was  not  made  to  their  prejudice ; « 
but  if  the  new  creditors  had  lent  their  money  to  pay  off  the  old 
ones,  and  if  their  money  was  actually  employed  to  that  use,  they 
may  revoke  the  alienation,  although  it  was  made  before  they  lent 
their  money.  For  in  this  case  they  would  exercise  the  rights  of 
the  fiirst  creditors,  in  whose  place  they  succeeded  by  reason  that 
their  money  was  employed  to  pay  them  off,  according  to  the  rules 
which  shall  be  explained  in  their  proper  place.** 

^  Zf,7,  D.  qua  in  Jr.  end.  •  L.  8,  eod. 

'  L.  10,  S^D.  qua  in  fraud.  cred.;  —  d.  I  10,  \  4. 

S  /^.  10,  4  1,  Z).  qua  in  fraud,  cred. ;  —  /.  15,  /.  6,  eod.  ;^  1.1,0.  qrti  man.  n.  posB. 

*  See  the  seventh  section  of  Pawns  and  Mortgages. 
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1639.  Divers  Ways  of  defrauding.  —  All  the  ways  by  vfaicb 
debtoTB  diminish  fraudolentiy  their  stock  of  gooda,  to  defr&nd  tkeir 
creditors,  are  unlawful ;  and  whatever  is  done  to  their  prqudiee  bj 
such  ways  will  be  revoked.  Thoa,  donations,  sales  at  an  onda 
price,  or  for  a  counterfeit  price,  for  which  the  debtor  gives  an  aoqnit- 
tance,  assignments  made  to  third  persona,  frandalent  dischargM. 
and,  in  general,  all  contracts  and  other  deeds  and  dispositioiu  dkIc 
to  defraad  creditors,  will  be  annnlled.' 

VIIL  ^_ 

1640.  Other  Sorts  of  Frauds.- —  If,  to  defraud  crediton,  a  HKI^ 
colluding  with  hia  own  debtor,  givea  up  a  mortgage  or  pawn  wfcki 
he  had  for  tlie  security  of  his  debt;'  if  to  extinguteb  a  drbt  bt 
furnishes  hia  debtor  with  exceptions  whieh  he  bad  no  jost  title  Ms 
or  if  he  refers  to  the  debtor's  oatli  a  debt  which  be  had  sofficiat 
evidence  to  prove ;  *"  if  he  compounds  the  tnatter  by  tranaadiN 
with  an  unfair  and  dishonest  intention,  or  if  he  gives  an  aoqa^ 
tance  without  payment;"  if  he  lets  himself  be  nonsuited  in  ajM 
demand  by  collusion  with  hia  debtor,  or  if  he  suifers  a  oediu*  l» 
obtain  judgment  against  him  in  a  suit  where  he  bad  just  and  k^ 
defences;"  if  he  drops  an  action  commenced ; "  If  he  aulTers  a <Ut 
to  prescribe  by  collusion  with  his  debtor  ;i  and  if  he  dova  or  oaB 
to  do  ajiy  other  thing  by  which  he  causes  a  loss,  or  a  rohmadT 
diminution  of  his  goods  to  the  prejudice  of  his  c3editors;*whateRt 
shall  have  been  done  by  such  collusion  will  be  revoked,  add  I)r 
creditors  will  be  substituted  to  the  first  rights  of  their  debtar.* 
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really  due,*  and  even  the  principal  snm,  if  it  was  a  debt  that  was 
only  due  upon  a  condition  not  yet  come  to  pass.  And,  in  this 
oase,  care  would  be  taken  to  provide  for  the  security  of  those  to 
whom  the  money  ought  to  return,  whether  it  be  the  creditor,  if  the 
condition  is  fulfilled,  or  those  who  ought  to  receive  the  money,  if 
the  condition  is  not  fulfilled 

1642.  Other  Frauds.  If  a  debtor  obliges  himself,  to  the  prejudice 
of  his  creditors,  for  things  which  he  does  not  owe,  if  he  gives 
money  or  any  other  thing  to  persons  to  whom  he  owed  nothing, 
or  if  he  commits  other  frauds  of  the  like  nature,  the  whole  will  be 
revoked  by  his  creditors." 

XL 

1643.  A  Dowry  settled  to  defraud  OredUors.  —  We  must  not 
reckon,  in  the  number  of  firaudulent  liberalities  which  may  be  re- 
voked, that  which  is  given  on  the  score  of  dowry  or  marriage 
portion,  whetiier  it  be  by  the  father  of  tiie  woman  or  by  other  per^ 
eons,  when  the  husband  is  ignorant  of  the  fraud.  For  although 
the  dowry  may  be  given  fraudulently  by  those  who  endow  the  wife, 
yet  the  husband  who  receives  the  dowry  on  a  valuable  considera* 
iion,  and  who  without  the  said  dowry  would  not  have  engaged  in 
the  state  of  matrimony,  ought  not  to  lose  if  But  if  the  husband 
was  a  partaker  in  the  fraud,  he  may  be  made  accountable  for  what 
concerns  his  own  act,  according  to  the  circumstances.^ 

*  X.  10,  §  IS,  D.  qua  mfr,  end.  ;^/.  17,  tVi  /.  eocf. 

*  X.  3,  D.  qmiB  m  frond,  end, 

'  X.  SS,  §  1,  in  file,  D.  qua  in  fraud,  end. 

J  D.  §  1 ;  —  ^  14,  in  fine^  eod. ; — L  10,  4  14»  ««^-  / — '•  2,  C.  de  revoe.  hii  qua  in  fraud. 
tni.  atim.  nmi.  By  the  ordinance  of  fhincis  I.,  of  the  8tfa  of  Jane,  1532,  and  of  Charia 
JX^  in  Janoary,  1563,  the  settlements  of  dowries  or  marriage  portions  conld  not  exceed 
tBB  tfaoiuand  livres.  Which,  among  other  motives,  might  hare  that  of  preventing  frands 
Ib  marriage  settlements.    Bat  these  ordinances  are  of  no  manner  of  ose. 

We  most  obsenre  on  this  article  the  difference  between  the  condition  of  a  hasband  to 
vliom  a  portion  is  given  in  marriage  with  his  wife,  withoat  his  being  concerned  in  any 
frmd  whatsoever,  and  who  receives  what  has  been  promised  him  for  a  dowry  from  the 
person  who  made  the  settlement,  although  the  said  person  may  have  done  it  with  intcn- 
tioQ  to  defraud  his  creditors,  and  the  condition  of  a  hnsband  who  has  been  partaker  in  the 
fraud  that  was  done  to  the  creditors  by  giving  him  with  his  wife  an  excessive  dowry.  For 
tfaij  hasband,  being  an  accomplice  in  the  fraad,  might  be  made  answerable  for  it,  accord- 
ing to  the  drcamstances.  Bat  the  other  husband,  in  the  first  case  mentioned,  would 
have  a  right  to  receive  the  dowry  which  had  been  promised  him,  in  die  same  manner  as 
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1644.  IR  toho  receives  what  it  due  to  Atn  commUs  no  PnaiA.~ 
The  creditor  who  receives  from  his  debtor  that  which  is  doe  to 
him  commits  no  frand,  but  does  himself  jastice  by  taking  caie  of 
his  own  interest,  as  it  is  lawful  for  him  to  do.  And  altbongfa  in 
debtor  be  found  insolvent,  and  because  of  the  said  payment  tbcR 
does  not  remain  enough  to  satisfy  the  other  crediton,  or  tboe 
even  remains  nothing  at  all  for  them,  he  jb  not  bound  to  leston 
what  he  has  received  for  his  own  payment;  but  the  other  cnditon 
OD^t  to  blame  themselves  for  not  having  been  as  watchfol  (rf  Ikir 
interest  as  he  has  been  of  his  who  has  got  payment.* 

XIIL 

1645.  Exception  to  the  foregoing  Article.  —  K,  after  the  eeizsR 
of  the  goods  of  a  debtor,  or  after  a  debtor  has  assigned  ota  lui 
goods  for  the  aatiafaction  of  his  creditors,  one  of  them  receivn 
payment  of  his  debt,  either  out  of  the  stock  of  the  goods  that  hsn 
been  seized,  or  out  of  what  has  been  made  over  to  the  creditDn^ 
he  shall  be  obliged  to  share  with  the  other  creditors  wbat  he  \m 
received ;  because,  in  that  case,  he  takes  to  himself  that  \rhich  1» 
longs  in  conmion  to  all  the  creditors.'  But  this  is  not  to  be  nnd^ 
stood  of  what  one  who  haB  seized  on  the  movables  of  his  debtor 
may  have  received,  by  the  means  of  his  diligence,  before  the  otbcr 
creditors  have  entered  their  actions.'' 


CTcrj  creditor  mftj  nMiTe  whit  li  doe  to  Lim,  illhoogh  tli 
to  wtuff  the  other  crediton. 

it  likewiae  dutingtmh,  npoB  this  article,  between  the  dowij  wliid  k  wt 
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SECTION    II. 

OF    THE   EN0A0EMENT8    OP   THOSE   WHO   COMMIT    THESE   FRAUDS,  OR 

who  partake  in  them. 

Art.  L 

1646.  Eng'ogemcfUs  which  follow  from  Frauds  done  to  OredUors. 
—  He  who  shall  have  partaken  in  a  fraud  done  to  creditors  shall 
be  bound  to  restore  whatever  he  has  received  by  such  means, 
together  with  the  fruits  or  other  profits,  and  the  interest,  if  it  is 
money,  to  be  reckoned  from  the  day  on  which  he  received  it  And 
all  things  shall  be  restored  to  the  ssime  condition  in  which  they 
were  before  the  fraud* 

II. 

1647.  Accomplices  of  the  Frauds.  —  All  those  who  contribute  to 
frauds  done  by  debtors  to  their  creditors,  whether  they  reap  profit 
by  them,  or  whether  they  lend  barely  their  names,  are  bound  to 
lepair  the  wrong  they  have  done.  Thus,  those  who  accept  of 
fraudulent  assignments  to  what  is  due  to  the  debtor  are  bound  to 
deliver  up  to  the  creditors  the  titles  of  the  said  credits,  together 
with  their  assignments,  or  that  which  they  have  received  of  the 
debt  themselves,  or  caused  the  debtor  to  receive,  who  borrowed 
their  name.^ 

III. 

1648.  Punishment  of  the  Debtor  who  defrauds  his  Creditors. — 
The  debtor  who  has  defrauded  his  creditors  is  not  only  bound  to 
repair,  as  much  as  can  be  done  out  of  his  estate,  the  effect  o  the 
fraud,  but  he  ought  likewise  to  be  condemned  to  such  penalties 
ftB  his  unfair  dealing  may  deserve,  according  to  the  circumstances.® 

IV. 

1649.  When  a  Tutor  or  Guardian  partakes  in  a  Fraud  done  to 
Creditors.  —  If  a  tutor  or  guardian  becomes  partaker  in  any  fraud 

■  Z.  10,  H  19  rf  20,  D,  qua  in/raud.  end. ;— rf.  /.  10,  §  22 ; — /.  38,  ^A^D.de  usur, 

^  Lf.  \4,  D,  qua  in  Jr.  cred.    See  the  following  article. 

*  L.  uU.  S  uk.  D.  qua  in  Jr.  cred.;  —  /.  1,  eod.  See  the  ordinance  of  OrUanSy  art.  143, 
tluU  of  Blois^  art.  205,  and  others  which  inflict  penalties  on  those  who  are  gnilty  of  frand- 
lUent  bAnkmptcies. 
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which  a  debtor  commits  against  his  creditors,  by  favoring  in  tint 
quality  the  unfair  dealing  of  the  said  debtor,  by  any  act  wUdo 
relates  to  the  person  whom  the  said  tutor  or  guardian  has  nixki 
his  charge ;  he  shall  be  bound  personally  for  the  loss  which  hii 
fraud  may  have  caused.  And  the  minor,  whose  estate  the  tDta 
or  guardian  had  the  administration  of,  shall  likewise  be  bound  U 
repair  the  fraud,  although  he  knew  nothing  of  it,  but  he  will  be 
liable  only  for  so  much  as  he  shall  have  profited  thereby.' 

*  L.10,iS,D.ipiaiiijT.cTrd.;  —  d.H  II.  Althongb  thcM  lain  mike  m  taWJM 
of  what  the  tnlor  niaj  be  obliged  Ut  benr  in  his  otd  nunc  for  his  own  pn>p«  irt,  jx  bi 
ii  mosl  cerUinly  liable  to  the  loss  which  hia  deceit  shall  bata  onaooDed,  «  are  afl  fla* 
who  do  harm  hj  their  froBdnleDt  deolingi,    L.  1,  i  l.D.tk  dab. 


•) 


BOOK   III. 

OP  THE  CONSEQUENCES  WfflCH  ADD  TO  EN- 
GAGEMENTS,  OR  WHICH  STRENGTHEN  AND 
CORROBORATE   THEM. 


1650.  Having  explained  the  several  sorts  of  engagements  which 
aie  the  subject-matter  of  the  civil  law,  and  which  are  formed 
either  by  covenant,  of  which  we  have  treated  in  the  first  book,  or 
witiiont  covenant,  such  as  those  which  have  been  explained  in  the 
second  book ;  it  remains  now,  in  order  to  finish  the  first  part  of 
this  work,  pursuant  to  the  plan  laid  down  in  the  last  chapter  of 
the  Treatise  of  Lawt^  that  we  explain  the  consequences  of  engage- 
ments. And  in  this  third  book  we  shall  treat  of  the  consequences 
which  add  to  engagements,  or  which  strengthen  and  corroborate 
them ;  and  in  the  fourth  we  shall  examine  the  consequences  which 
annul  engagements,  or  which  diminish  them. 


TITLE    I. 


OP  PAWNS  AND  MORTGAGES,  AND  OF  THE  PRIVILEGES  OF 

CREDITORS. 

1651.  The  Mortgage  or  Paum  is  a  Consequence  of  Engage* 
ments.  —  The  first  and  most  frequent  of  all  the  consequences  of 
engagements,  whether  they  arise  from  covenants,  or  whether  they 
are  formed  without  covenant,  is  that  of  a  pattm  or  mortgage ;  that 
is  to  say,  the  appropriation  of  the  estate  or  goods  of  any  person, 
for  a  security  of  their  performance  of  the  engagement  they  are 
under.  The  meaning  and  use  of  these  two  words  shall  be  more 
fiilly  explained  in  the  first  article  of  the  first  section. 
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1652.  Origin  of  Mortgages.  —  Pawna  or  mortgages  derive  ttdi 
origin,  and  that  very  naturally,  from  engagements  which  cannot 
be  executed,  unless  the  person  who  is  engaged  be  seized  or  pos- 
sessed of  some  estate.  For  the  greatest  force  of  obligations,  tnd 
the  most  perfect  integrity  in  those  who  are  bound,  would  be  sll  to 
no  purpose,  if  they  had  no  estate ;  and  the  security  even  from 
those  who  have  estates  would  not  be  entire,  if  the  mortgage  did 
not  appropriate  their  estates  for  the  payment  of  their  crediton; 
becaose,  the  debtors  divesting  themselves  of  their  estates,  either  by 
donations  or  by  sales  or  other  titles,  and  the  estate  when  alieih 
ated  being  no  longer  the  debtor's  estate,  tiie  creditors  would  be 
without  remedy,  if  they  bad  not  the  right  to  claim  the  estste 
which  has  been  alienated,  into  whose  hands  soever  it  may  have 
passed.  And  it  is  by  the  use  of  a  mortgage  that  this  right  hith 
been  established. 

1653.  We  shall  say  nothing  here  of  the  privileges  of  crediton; 
for  that  shall  be  the  subject-matter  of  the  fifth  section;  neidxr 
shall  we  make  here  any  other  remarks  on  the  nature  of  mortgsgoi 
their  kinds,  the  things  which  are  subject  to  them,  the  ways  by 
which  they  are  acquired,  and  what  else  relates  to  this  matta 
For  the  order  and  place  of  every  one  of  these  things  will  nifr 
ciently  appear  by  the  distinction  of  the  sections  of  this  title. 


SECTION   I. 

OP  THE  NATURE  OF  A  PAWN  ANO  UOSTOAOE,  AND  OP  THB  TanM 
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jecting  to  this  right  of  prosecution  movables,  which  are  so  Uable 
to  change  masters,  have  induced  our  lawgivers  to  settle  the  law  in 
relation  to  this  matter  otherwise  in  this  kingdom.  And  the  rule 
with  us  is,  that  the  mortgage  or  pawn  upon  a  movable  thing 
lasts  no  longer  than  whilst  the  thing  is  in  the  custody  of  the  per^ 
son  who  is  bound,  or  than  he  who  has  it  for  his  security  is  in  pos- 
session of  it  But  if  the  debtor  makes  it  to  pass  into  other  hands, 
either  by  alienating  it  or  pawning  it,  the  creditor  cannot  any 
longer  lay  claim  to  it.  And  this  rule  is  expressed  in  these  words, 
that  Movables  have  no  sequel  by  a  mortgage. 

1656.  The  usage,  then,  in  France,  as  to  movables  is,  that  credi- 
tofs  exercise  their  right  to  them  two  ways.     One  is,  when  the 
movable  is  in  the  custody  of  the  creditor,  who  has  it  in  his  posses- 
sion, and  holds  it  in  pawn.     And  the  other  is,  when  the  movable 
is  in  the  custody  of  the  debtor,  or  of  other  persons  who  keep  it  in 
his  name ;  such  as  a  depositary,  or  one  who  has  borrowed  it,  or 
another  creditor  who  has  a  thing  in  pawn,  the  value  of  which  ex- 
ceeds that  of  his  debt     In  the  first  case  the  creditor  may  cause 
the  thing  to  be  sold,  if  the  debtor  consents  to  it ;  or  upon  his  re- 
fiisal,  the  creditor  may  have  an  order  from  the  judge  for  selling  it ; 
in  order  to  pay  himself  out  of  the  price  which  it  yields,  and  that 
preferably  to  aU  other  creditors,  even  although  they  be  prior  in 
time,  but  not  to  the  prejudice  of  a  creditor  who  has  a  privilege  on 
the  same  pawn.*     In  the  second  case  the  creditor  may  seize  on 
and  expose  to  sale  a  movable  thing  belonging  to  his  debtor,  if  he 
has  a  mortgage  upon  his  estate,  or  leave  from  the  judge  to  attach 
his  goods.     And  if  other  creditors  concur  with   him   by  other 
attachments  or  actions,  he  shall  be  preferred  to  them,  if  he  has 
made  the  first  seizure ;  unless  it  be  that  all  the   goods   of  the 
debtor  are  not  sufficient  to  satisfy  all  his  creditors.     For  in  this 
case  of  insolvency,  the  first  who  seizes  or  attaches  the  goods  is 
not  preferred,  and  there  is  no  preference  in  favor  of  any  of  the 
creditors,  except  such  as  have  some  privilege ;  and  all  the  other 
creditors  share  in  proportion  to  their  claims,  as  shall  be  explained 
in  the  fifth  title  of  the  fourth  book.     Whereas,  in  immovables,  the 
creditors  are  preferred  the   one   to  the  other,   according  to  the 
priority  of  their  mortgages ;  which  proceeds  from  the  difference 
^(rhich  our  usage  puts  between  immovables,  which  are  capable  of 
a  mortgage,  and  movables,  in  which  the  mortgage  has  no  sequeL 

*  See  the  remark  on  the  fourth  article  of  the  fifth  section. 
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And  when  the  movable  thing  is  nather  in  th«  ciutodj  of  tks 
creditor  nor  of  the  debtor,  nor  of  any  other  in  hia  name,  the  debtot 
having  alienated  it,  the  creditor  then  has  no  longer  any  right  to 
it,  except  in  the  case  which  shall  be  observed  on  the  fourth  aitick 
of  the  6fth  section. 

Article  L 

1657.  a^^atioH  of  the  Wordt  "Pawn''  and  "Mortgage."— 
The  word  mortgage  signifies  commonly  the  same  thing  u  the 
word  pavm ;  that  is,  the  appropriation  of  the  thing  given  ftn  tin 
secnrity  of  an  engagement ;  and  these  two  words  are  used  indif- 
ferently in  the  same  sense.  But  the  word  pavm  is  more  propcdf 
applied  to  movable  things,  which  are  pnt  into  the  hands  and  keqh 
ing  of  the  creditor;  and  the  word  mortgage  signifies  properly  tbe 
right  acquired  by  tiie  creditor  upon  the  immovables  which  ue 
appropriated  to  him  by  his  debtor,  although  he  be  not  pot  intD 
possession  of  them.* 

IL 

1658.  Mortgaget  are  for  the  Security  of  ObUgaHoiu. — Tk 
mortgage  being  established  for  the  aectuity  of  the  several  soitt  cf 
obligations  and  engagements,  there  is  no  engagement  in  vhid 
one  may  not  give  a  mortgage  for  the  security  of  the  creditir. 
Thus,  those  who  borrow,  who  sell  or  bny,  who  let  or  take  to 
hire,  or  who  enter  into  other  engagements,  may  add  thereto  tht 
mortgage  of  their  estate,  for  the  greater  security  of  the  person  to 
whom  they  oblige  themselves." 
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jnofrtgBLge  is  acquired  from  the  day  of  the  contract ;  both  to  the 
hnsband  on  the  estate  of  those  who  contract  for  the  wife's  portion, 
and  to  the  wife  on  the  estate  of  the  husband,  that  she  may  recover 
her  dowry  when  there  shall  be  occasion  for  it.  And  as  a  mort- 
gage may  be  given  for  a  conditional  debt,  so  likewise  a  mortgage 
may  be  given  upon  condition  for  a  debt  which  is  pure  and  simple, 
BO  as  that  the  mortgage  may  not  have  its  effect  till  the  condition 
iBfnlfiUed* 

IV. 

1660.  A  Mortgage  for  a  Loan  that  is  to  be  contracted  has  no 
SjfecL  —  If  a  person,  foreseeing  that  in  a  short  time  he  may  have 
oecasion  to  borrow  money,  obliges  himself  beforehand  for  the  sum 
which  he  shall  afterwards  borrow,  and  mortgages  his  estate  for  this 
loan  that  is  to  be  contracted ;  the  mortgage  stipulated  on  such  ac- 
oonnt  will  be  without  effect  For  a  mortgage  is  only  an  accessory 
to  an  engagement  that  is  already  formed ;  and  till  it  be  formed 
tiiere  is  no  loan,  for  the  person  may  perhaps  not  borrow  money  at 
alL  And  besides,  if  a  mortgage  could  be  acquired  in  this  manner, 
it  would  be  easy  by  an  obligation  of  this  nature,  made  to  a  person 
wfaoee  name  is  borrowed  for  that  purpose,  to  defraud  the  creditors 
from  whom  one  would  afterwards  borrow.^ 

V. 

1661.  Mortgage  on  an  Estate  to  come.  —  Those  who  bind 
themselves  by  any  engagement  whatsoever  may,  for  the  security 
of  their  performance  of  the  engagement  on  their  part,  appropriate 
and  mortgage,  not  only  the  estate  they  are  masters  of  at  the  time 
of  contracting,  but  likewise  all  the  estate  which  they  shall  be  after- 
wards seized  or  possessed  of.  And  this  mortgage  extends  to  all 
the  things  which  they  shall  afterwards  acquire,  that  are  capable  of 

•  X.  5,  Z).  depign.  et  hyp.; — /.  13,  ^  1,  D.  qui  pot. ; — /.  1,  D.  qui  pot.; — d.  I.  ^  1. 
See,  oonoeming  the  conditional  mortgage,  the  twentieth  article  of  this  section  and  the 
sevBnteenth  article  of  the  third  section.    L.  13,  ^  5,  D.  de  pignor.    See  the  following  ar> 


*  JL.  4,  D.  qwE  res  pign.  vel  hyp. ;  —  /.  11,  D.  qui  potior;  —  Tnst.  quib.  mod.  re  contr.  obi, 
the  Utter  part  of  the  text  cited  on  the  foregoing  article,  taken  ont  of  the  first  law,  D. 
fm  potior.  If  the  obligation  was  made  for  a  loan  already  contracted,  it  woald  carry  in  it 
Ae  proof  of  the  deliyery  of  the  money,  althoagh  the  creditor  had  not  delivered  it  till  some 
time  after  the  date  of  the  obligation,  and  yet  the  mortgage  would  nevertheless  have  its 
eflbct.  Every  day  obligations  are  given  for  sums  of  money  that  are  not  to  be  delivered 
tiU  forae  time  after,  and  in  another  place  ;  bat  the  engagement  is  already  formed,  and 
the  deliTery  of  the  money  may  be  retarded  by  some  obstacle  without  any  onfair  dealing. 

VOL.  I.  55 
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being  mortgaged,  by  what  title  soever  it  be  that  they  acquire  them, 
and  even  to  those  which  are  not  in  being  when  the  obligation  it 
contracted ;  so  that  the  fruits  which  shall  grow  upon  the  lands  wiQ 
be  comprehended  in  the  mortgage  of  an  estate  to  come.* 

VL 

1663.  How  a  Mortgage  extends  to  the  Whole  EstaU,  or  Un- 
strained to  Part  of  t/te  £!5/a^e.  — Although  the  obligation  of  the 
mortgage  does  not  make  express  mention  of  the  estate  to  comc^ct 
that  the  person  contracting  mortgages  his  estate  withoat  the  acUt 
tioa  of  the  word  all ;  yet  the  obligation  will  take  in  both  the  estate 
in  possession,  and  also  that  in  reversion.  Bat  if  the  mcntgage  be 
only  particular,  and  restrained  to  certain  lands  and  tenementi^  it 
will  have  no  effect  upon  the  others.' 

VIL 

1663.  Accessories  of  the  Mortgage.  —  Although  the  mortgage  b( 
restrained  to  certain  thuigs,  yet  it  will  nevertheless  extend  to  il 
that  shall  arise  or  proceed  from  that  thing  which  is  mortgaged,  tr 
that  shall  augment  it  and  make  part  of  it  Thus,  the  fruits  wUc^ 
grow  on  the  lands  that  are  mortgaged  are  subject  to  the  mortgage 
while  they  continue  unseparated  from  the  ground.*  Tbos,  wha 
a  stud  of  horses,  a  herd  of  cattle,  or  a  flock  of  sheep  is  put  ii 
pawn  into  the  creditor's  hands,  the  foals,  the  lambs,  and  othr 
beasts  which  they  bring  forth,  and  which  augment  thrar  nomfaa; 
are  likewise  engaged  for  the  creditor's  security.  And  if  the  vhok 
herd  or  flock  be  entirely  changed,  the  heads  which  have  rencvJ  | 


* 
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mortgage  extends  to  that  which  has  augmented  the  ground.* 
Thus,  a  house  that  is  built  on  a  ground  which  is  mortgaged  is 
sobject  likewise  to  the  mortgage.  And  if,  on  the  contrary,  a 
house  be  mortgaged,  and  it  perishes  by  fire,  or  falls  through  decay, 
the  mortgage  will  subsist  on  the  ground  where  the  house  stood.^ 
Thus,  when  a  debtor  mortgages  a  piece  of  ground  of  which  he 
had  only  the  bare  property,  another  enjoying  the  usufruct  of  it, 
when  the  said  right  to  the  usufruct  comes  to  be  extinct,  the  mort- 
will  comprehend  the  ground  together  with  the  fruits."^ 


VIII. 

1664.  The  Proceed  of  the  Things  mortgaged^  and  which  is  sepa^ 
rated  from  Uj  is  not  subject  to  the  Mortg'affe.  —  All  that  has  been 
said  in  the  preceding  article  is  to  be  understood  only  of  the  aug- 
mentations or  accessories,  which  are  a  part  of  the  thing  that  is 
mortgaged,  and  does  not  extend  to  that  which  is  the  proceed  of  it, 
but  is  separated  from  it,  and  changes  its  nature.  For,  as  for  ex- 
ample, if  one  takes  timber  out  of  a  forest  that  is  mortgaged,  to 
employ  it  in  a  building,  or  in  making  a  ship,  the  mortgage  which 

K    one  has  on  the  forest  will  not  extend  to  this  timber  that  has  been 
^   taken  out  of  it'' 

IX. 

1665.  Cfa  Building  raised  on  a  Oround  thai  is  mortgaged  —  If 
^  i  third  possessor  of  a  ground  that  is  subject  to  a  mortgage  builds 

^  ^pon  it,  the  mortgage  that  is  upon  the  ground  will  extend  likewise 

':z     '£.16,  aod;  —  /.  18,  ^  1,  Z).<iej9t^.  ocf. 

^      '  £.  SI,  D.  de  jngn.  act. ; — p.  /.  29,  S  2,  D.  depign.  et  hyp, 

"  ^  18,  f  1,  Z).  <i!s  pign.  act.    Although  living  creatures  be  of  the  number  of  morable 
which  by  our  usage  are  not  capable  of  being  mortgaged,  yet  they  may  be  put  in 
into  the  hands  of  a  creditor,  to  be  as  a  security  to  him  for  a  legacy,  for  a  rent,  or 
debt.    And  it  would  be  the  same  thing  if  a  herd  of  cattle  had  been  bought  with  the 
of  a  creditor,  to  whom  it  would  be  appropriated  as  a  security  for  his  money.    For 
creditor  would  retain  his  preference  on  the  said  herd  of  cattle  as  long  as  it  continued 
•ion  of  the  proprietor,  his  debtor.    See  the  remark  on  the  fifth  article  of  the 
and  that  which  has  been  said  in  the  preamble  of  this  section,  and  the  remark 
fourth  article  of  the  fifth  section. 
*  X.  IS,  f  3,  Z).  depign.  act.    Our  usage,  according  to  which  movables  have  no  sequel 
m  mortgage,  famishes  us  with  another  reason  why  these  kinds  of  changes  make  the 
to  cease  on  that  which  becomes  movable,  and  which  is  no  longer  in  the  posses- 
of  the  debtor  or  creditor.    Thus,  the  timber  that  is  separated  from  the  forest,  and  the 
of  a  house  that  is  gone  to  ruin,  being  alienated  by  the  debtor,  the  purchaser 
them  firee  from  the  mortgage  which  a  creditor  had  on  the  said  forest  or  on  the 
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to  the  building;  for  the  building  is  an  accesaoiy  which  kSioti 
the  nature  of  the  ground,  and  which  belongs,  likewise,  to  the  jn- 
prietor  of  the  ground.  But  the  creditor  who  exerdsea  his  ligU  tt 
mortgage  on  the  ground  that  is  built  upon,  cannot  hare  it  sfr 
judged  to  him  but  with  the  charge  of  reimbursing  the  said  posiri 
Bor  who  has  raised  the  building  for  the  expenses  he  has  laid  oat 
upon  it,  provided  that  the  expenses  do  not  exceed  the  value  of  tte 
building ;  for  if  they  do  exceed  it,  it  would  not  be  just  that  the 
creditor  should  be  obliged  to  refund  them."  But  whether  At 
building  be  worth  more  than  what  it  cost,  or  \rorth  as  much,  a 
less,  it  will  be  free  for  the  said  possessor  to  retain  the  gtonnd  ud 
the  building,  if  be  pays  the  debt. 


1666.  When  a  Mxae  thai  is  mortgaged  is  btmit  down 
by  the  Debtor.  —  If  a  house  that  is  mortgaged  happens  to  be  bi 
down,  and  is  rebuilt  by  the  debtor,  the  creditor  will  have  the  a 
mortgage  both  upon  the  ground  and  the  new  house,  and  that  i 
much  more  reason  than  in  the  cape  of  the  foregoing  article," 

XI. 

1667.  0/the  Change  of  the  Face  of  the  Land  or  Tememeti 

is  mortgaged.  —  The  other  changes  which  may  be  made  by  tuf 
possessor  of  a  ground  that  is  subject  to  a  mortgage  do  not 
guish  it,  but  the  mortgage  subsists  upon  the  ground,  whether  it  to 
made  worse  or  better,  and  in  the  condition  that  it  happens  t*ha 
Thus,  for  example,  if  a  house  is  turned  into  a  garden,  a  field 
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not  be  sabject  to  it;  no  more  than  an  estate  that  is  purchased 
with  the  money  or  other  thing  which  the  creditor  had  in  pawn ;  ^ 
torn  the  mortgage  may  very  well  extend  to  the  accessories  of  the 
tidng  that  is  mortgaged,  according  to  the  rule  explained  in  the 
seventh  article ;  but  it  does  not  pass  from  one  thing  to  another 
-which  was  not  included  in  the  deed  of  mortgage. 

XIIL 

1669.  Of  an  Estate  that  is  mortgaged  at  the  same  Time  to  two 
Orediiors,  —  If  one  and  the  same  estate  be  mortgaged  to  two 
creditors  for  different  causes  at  the  same  time,  without  distinguish- 
ing one  pcnrtion  for  one  of  the  creditors  and  another  for  the  other, 
each  of  them  shall  have  his  mortgage  upon  the  whole  estate  for 
Us  whole  debt.  And  if  the  whole  estate  be  not  sufficient  for  both 
the  creditors  together,  their  right  will  be  divided,  not  by  moieties, 
but  in  proportion  to  the  difference  of  the  debts  owing  to  them. 
Por  each  creditor  having  his  mortgage  upon  the  whole  estate  for 

'  Ms  whole  debt,  their  concurrence  divides  their  rights  upon  the  same 
iMt.     And  if,  for  example,  there  be  ten  thousand  livres  due  to  one 

(  of  the  creditors,  and  five  thousand  to  the  other,  and  the  estate 
which  is  mortgaged  to  them  be  not  worth  fifteen  thousand  livres, 
tte  one  creditor  will  have  two  thirds  for  his  mortgage,  and  the 

i    ether  one  third." 

XIV. 

t         1670.  A  on  Equality  of  Mortgage  the  Possessor  is  preferred.  — 
(     I^  in  the  case  of  two  creditors  to  whom  the  same  thing  is  mort- 

» 

^  '  JL  3,  C  tn  qvdb.  cam.  pign. ;  —  /.  7,  tn  fine^  D.  qui  pot.    If  a  debtor  acquires  \>j  an  cx- 

-      dbmge  another  land  or  tenement  in  lien  of  that  which  he  had  mortgaged,  would  this  ex- 

^     change  of  the  said  hind  or  tenement  make  the  mortgage  to  pass  to  the  land  or  tenement 

vUcfa  the  debtor  has  got  in  exchange  ?    If  the  mortgage  was  limited  by  a  corenant  to 

Ae  land  or  tenement  given  away  in  exchange  by  the  debtor,  it  would  seem  that  the  mort- 

pi^  onght  not  to  change,  no  more  than  it  ought  to  extend  to  both  the  lands  or  tene- 

**    tnti.    For  besides  that  it  is  the  nature  of  the  mortgage  to  affect  only  the  land  or  tcne- 

U    Ment  that  is  engaged,  and  to  follow  it,  the  change  which  should  discharge  from  the  mort- 

the  land  or  tenement  given  away  in  exchange  by  the  debtor,  and  which  should 

with  it  the  land  or  tenement  which  he  receives  in  exchange,  would  be  attended 

Vidi  htconreniences  which  would  cause  injustice  to  the  creditors  of  the  persons  who  make 

Aa  exchange,  not  only  by  the  inequality  which  might  happen  in  the  value  of  the  two 

or  tenements,  but  because  of  other  consequences,  of  which  it  is  easy  to  judge  with- 

ftuther  explication.    But  if  this  debtor  had  mortgaged  all  his  estate,  present  and  to 

the  mortgage  would  extend  to  both  the  lands  or  tenements. 

*  /^  16,  f  8,  D.depign.  et  hyp.;— 1 10,  eod.;—L  20,  ^  1,  D.depign,  ac<.    See  the  three 

Mlowin^  artides. 
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gaged  for  the  whole  at  the  same  time,  one  of  them  is  pat  into 
possesaion,  he  shall  be  preferred.  For  the  possession  distingaiiba 
their  right  in  favor  of  him  who,  besides  the  equality  of  tbe  title, 
has  the  advantage  of  being  in  possession.'  But  if  one  piit  d 
the  thing  is  mortgaged  to  one  credits  and  the  rest  to  anolh^ 
each  shall  have  his  separate  right  on  his  own  pmtion.* 

XV. 

1671.  Of  a  Mortgage  tgxm  the  vndivided  Portian  of  one  of  it 
Coheirs  to  an  Estate.  —  If  an  estate  belonging  in  common,  with- 
out any  division  or  partition,  to  two  or  more  pereons,  Boch  ■• 
copartners,  coheirs,  or  others,  one  of  them  has  mortgaged  to  hv 
creditor  eitlier  all  his  estate  or  the  right  which  be  had  to  thrt 
estate,  this  creditor  will  have  his  mortgage  upon  the  nndtiiU 
portion  of  his  debtor,  as  long  as  the  estate  shall  remain  in  ea» 
mon.  But  after  the  partition,  the  right  of  this  debtor  being  linitad 
to  the  portion  that  has  fallf  n  to  his  lot,  the  mortgage  of  his  cnditv 
will  be  also  limited  to  the  same.  For,  although  before  the  puli- 
tion  the  whole  estate  was  subject  to  the  mortgage  few  the  ariK 
vided  portion  of  this  debtor,  and  though  a  right  which  is  acqniifJ 
cannot  be  diminished  ;  yet,  seeing  the  debtor  had  not  a  aOBfir 
and  immutable  right  of  enjoying  his  share  of  the  irsiate  ahnp 
undivided,  but  that  his  right  implied  the  condition  of  a  liberty  M 
all  the  proprietors  to  come  to  a  partition  in  order  to  awl^  to 
every  one  a  portion  that  might  be  wholly  and  entirely  their  fff* 
the  mortgage,  which  was  only  an  accessory  to  the  debtor's  ri^ 
implied  likewise  the  same  condition,  and  afiectcd  only  that  vftick 
should  fall  to  the  debtor's  share,  the  portions  of  the  otheia 
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XVL 
1672.  The  Creditor's  Mortgage  on  the  Lands  of  a  Person  de* 
ceased  extends  to  all  the  Portions  of  the  said  Lands^  even  after 
Iky  are  divided  among  the  Coheirs.  —  The  partitions  which  co- 
Iwin  make  among  themselves  of  the  lands  or  tenements  of  a  suc- 
cession make  no  change  in  the  mortgage  which  the  creditors  of 
the  deceased  had  on  the  said  lands  or  tenements  ;  and  each  land 
or  tenement  remains  engaged  for  the  whole  debt     Thus,  the  co- 
lieir  who  possesses  one  land  or  tenement  of  the  succession,  having 
paid  his  share  of  the  debt,  cannot  hinder  his  land  or  tenement 
liom  being  seized  on  for  the  portions  of  the  other  coheirs,  no  more 
than  if  that  portion  of  the  debt  had  been  paid  by  the  deceased 
^wMftlf-     For  the  mortgage  affects  every  particular  land  or  tene- 
of  the  succession,  and  every  part  of  the  said  land  or  tene- 
for  the  whole  debt^    And  this  heir  will  only  have  his  recourse 
I     agninnt  his  coheirs  for  their  portions. 

» 

"b^  ri^  after  the  partition  among  the  proprietors,  and  that  he  has  his  nsufmct 

vpon  the  portions  of  aU  the  proprietors.    These  laws  are  founded  upon  this  nicetj, 

die  vaafinctnarj  or  the  mortgagee,  having  their  right  entire  and  andivided  upon  the 

tete,  the  partition  ought  not  to  take  away  their  right.    But  this  right  of  theirs  is 

I      fti  sflJMft  no  odier  than  what  has  heen  explained  in  the  article.    And  likewise  this  nicety 

vgald  \m  attended  with  an  infinite  number  of  inconyeniences,  if  persons  interested  in  a 

fMtltioii,  whether  they  be  copartners  or  others,  afler  they  have  made  a  partition  without 

•^     ianid,  might  be  distnihed  by  the  creditors  of  one  of  their  number,  and  all  their  portions 

■ll^  be  seized  and  sold  for  the  debt  of  one  person  alone.    To  which  may  bo  applied 

Ae  laat  wcutls  of  the  only  law,  Cod.  si  commun.  res  pign.  data  sit :  —  Unde  intelligis  con- 

tMft^*n  ejus  nullum  pnejudicium  dominio  vcstro  facere  potuissc. 

^        The  difficulty  would  still  be  much  greater  in  the  case  of  a  partition  of  a  succession  con- 

- ;     iirtiiig  of  movable  effects,  and  of  one  only  land  or  tenement,  which  it  would  be  either  im- 

fOtnJtAe  or  very  inconvenient  to  divide  into  shares,  or  even  although  there  were  more 

Inda  or  tenements  than  one  in  the  succession,  which  the  heirs  or  executors  would  be 

^'    cbliged  for  their  conveniency  to  divide,  so  that  some  of  them  shoald  have  only  for  their 

movable  effects,  and  but  little,  or  perhaps  nothing  at  all,  in  the  lands  and  tene- 

7or,  in  this  case,  the  creditors  of  the  coheir  or  coexecutor  who  should  chance  to 

in  hii  lot  either  little  or  nothing  at  all  of  the  lands  and  tenements  would  find  them- 

disappointed  in  the  hopes  they  may  have  entertained  of  having  a  mortgage  upon 

Aa  lands  or  tenements  that  made  part  of  the  succession.    Bat  these  creditors  ought  to 

hsve  a  watchful  eye  before  the  partition,  both  over  the  movables  and  immovables,  that 

%f|it«"g  be  done  to  their  prejudice.    For  if  the  partition  were  made  without  fraud,  they 

iJyht  be  told  that  their  security  was  only  upon  what  might  fall  to  the  share  of  their 

Utor,  and  i^  for  example,  that  debtor  had  wasted  and  dissipated  the  movable  effects 

VUcii  fell  to  his  lot,  it  would  not  be  just  that  the  shares  of  the  others  should  go  to  the 

jagrment  of  his  debts. 

7  Xi.  8,  f  2,  Z).  cfe piffn.  act.; — /.  2,  C.  si  unus  ex  plur.  hcered.  credit.;  —  /.  16,  C.  de  distr. 

;-^L  1,  Cds  hut.  pign.    It  is  upon  this  rule  that  this  common  maxim  is  founded, 

the  befrs  are  bound  by  virtue  of  the  mortgage  for  the  whole  debt,  although  they  are 

personally  only  ereiy  one  for  the  portion  of  the  inheritance  tliat  falls  to  his 


1674.  The  Mortgage  is  undivided. — The  mortgag 
undivided  appropriation  of  all  that  is  mortgaged,  for 
of  all  that  is  due ;  and  in  such  a  manner,  that,  for  eza 
lands  or  tenements  be  mortgaged  for  one  and  the  sai 
mortgage  hath  not  this  effect,  that  each  land  or  tenemc 

;  j  only  for  a  part  of  the  debt ;  but,  of  what  value  soever  1 

are,  both  the  one  and  the  other,  bound  for  the  whole  i 
one  of  the  said  lands  or  tenements  happens  to  peru 
gage  remains  entire  for  the  whole  debt  upon  the  land 
which  is  still  in  being.*  And  likewise,  although  the  < 
half  or  other  share  of  the  debt,  the  two  lands  or  teneme 
to  be  bound  for  what  remains  unpaid.  For  it  is  the 
mortgage,  that  all  that  is  mortgaged  serves  as  a  sec 
whole  debt,  and  even  all  the  parts  of  each  land  or  tei 
is  mortgaged  arc  all  of  them  bound  for  all  that  is  dae. 

XIX. 

1675.  What  map  not  be  sold  cannot  be  mortgaged. 
only  pawn  and  mortgage  such  things  as  may  be  sold 
may  not  be  sold  cannot  likewise  be  mortgaged.     For 
benefit  of  the  mortgage  consists  only  in  the  alienatio 
be  made  of  the  thing  mortgaged,  for  the  payment  of 
upon  that  security .*» 

share.    For  the  personal  action  is  dirided  among  the  penon  of  tibe  hen 
shall  be  explained  in  its  proper  place.    Bat  the  mortgage  mbcisti  vndii 
equally  all  the  lands  and  tenements  that  are  snhjeet  to  it^  and  all  tfaa  pa 
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XX. 

1676.  A  Mortgage  given  by  a  Debtor  on  a  Land  or  Tenement 
ihat  is  not  his  own.  —  As  one  may  sell  a  thing  which  belongs  to 
another  person,*  so  likewise  may  he  mortgage  it ;  whether  it  be 
that  the  owner  consents  to  the  mortgage,  or  that  he  ratifies  it  ;•  or 
that  the  mortgage  be  conditional,  to  have  its  effect  when  he  who 
engages  a  thing  that  is  not  his  own  shall  become  master  of  it.' 
Bnt  if  the  debtor  pawns  or  mortgages  a  thing  as  his  own,  which 
he  knows  does  not  belong  to  him,  he  is  guilty  of  cozenage,  which 
knavish  practice  the  Romans  distinguished  by  the  name  of  stel' 
SonaiuSj  and  discouraged  by  severe  penalties.*  However,  if  after- 
wards he  becomes  master  of  the  thing,  the  mortgage  will  then 
have  its  effect;^  but  without  prejudice  to  the  mortgages  of  the 
creditors  of  the  person  to  whom  the  thing  belonged. 

XXL 

1677.  Cozenage  or  Stellionate  in  Mortgaging.  —  He  who,  having 
mortgaged  a  certain  land  or  tenement,  specified  and  particularly 
named,  to  one  creditor,  engages  it  afterwards  to  another,  without 
^^ng  him  notice  of  the  first  mortgage,  commits  an  infidelity 
which  is  called  by  the  name  of  stellionate.  And  if  this  second  credi- 
tor be  a  loser  thereby,  the  debtor  not  having  wherewithal  to  satisfy 
all  his  creditors,  he  ought  to  be  punished  for  this  his  knavish  deal- 
ing, according  as  the  act  may  deserve ;  and  especially  if  he  had 
declared  to  the  second  creditor,  that  the  land  or  tenement  which  he 
mortgaged  to  him  was  not  engaged  to  others  ;  for  in  this  case  the 
knavery  would  be  the  greater.  And  even  although  the  debtor 
should  have  goods  enough  besides  for  the  satisfaction  of  his  credi- 
tors, yet  he  would  be  answerable  for  the  consequences.  And  if,  for 
example,  that  land  or  tenement  had  been  given  to  the  second  credi- 
tor for  assigning  a  rent,  the  debtor  might  be  constrained  by  reason 
of  that  fraud  to  redeem  the  rent,  or  he  might  be  otherwise  punished, 
according  to  the  circumstances.    But  the  crime  of  stellionate  is  not 


of  Sale,  what  are  the  things  which  may  not  be  sold.  But  there  are  other  things 
which  one  cannot  mortgage,  although  they  may  be  sold.  See  hereafter  the  twenty-fourth 
and  following  articles  of  this  section. 

*  See  the  thirteenth  article  of  the  fourth  section  of  the  Contract  of  Sale. 

*  L.  20,  D.  de  pign.  act. 

^  L.  16,  §  7,  D.  depigru  et  hyp, 
S  L.  36,  S  If  J^'  deptgn.  act. 

*  Z/.  41,  eod. ;  —  I.  5,  C.  «  alien,  res  pig.  dot.  sit.    See  the  twenty-first  article  of  the  third 
ion. 
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imputed  to  him  who,  having  once  mortgaged  his  whole  eststr, 
does  afterwards  mortgage  again  either  all  his  estate  in  genenl,  or 
some  part  of  it  in  particola; ;  neither  is  that  crime  impated  to  him 
who  mortgages  the  same  land  oi  tenement  to  Beveral  oediton, 
whose  credits,  when  they  are  all  pat  together,  do  not  exceed  the 
value  of  the  land  or  tenement  that  is  mortgaged.^ 

XXII. 

1678.  Ebvj  l^tors,  Guardians,  or  Factors  may  mor^;agt  the  Eh 
tales  of  Persons  committed  to  their  Care.  —  Tutors,  gnardiaiu,  tae- 
tors,  or  agents  appointed  by  letter  of  attorney,  and  others  who  have 
power,  either  by  their  ofEces  or  by  virtue  of  some  order,  to  bomnr, 
and  to  pawn  or  mortgage  the  estates  of  those  \<rboae  afiairs  ue 
committed  to  their  care,  may  mortgage  the  said  estates,  accotdisg 
to  the  power  which  they  have  by  virtue  of  their  offices,  or  of  At 
orders  which  they  have  from  the  persons  for  ^vhom  they  act  Bst 
if  they  are  the  estates  of  minors  or  of  some  commanity,  the  » 
gagementi  and  the.  mortgage,  which  ia  a  conseqnence  of  it,  htn 
not  their  effect,  unless  the  obligation  has  turned  to  their  advantage^ 
and  unless  the  formalities  prescribed  in  such  contracts  have  bos 
observed.' 

XXIII. 

1679.  Mortgage  of  Tilings  Incorporeal. —  One  may  pawn  nd 
mortgage,  not  only  corporeal  things,  that  ia,  such  things  aa  ra»J  1« 
felt  and  touched,  but  also  things  incorporeal,  such  as  debu,*t> 
tions,  and  other  rights ;  and  the  effects  of  this  sort 
hended  in  the  general  mortgage,  although  they  be  not 
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XXIV. 

1680.  Things  which  cannot  be  mortgaged.  —  The  general  mort- 
gage, in  what  terms  soever  it  be  conceived,  does  not  extend  to 
things  which  hmnanity  forbids  us  to  strip  our  debtors  of,  and 
which  consequently  ought  not  to  be  comprehended  in  the  mort- 
gage. Thus,  a  creditor  cannot  seize  or  take  in  pawn  the  neces- 
sary wearing-apparel  of  his  debtor,  his  bed,  or  his  other  movables 
and  utensils  that  are  of  the  like  necessity  to  him.  Neither  can  the 
debtors  give  in  pledge  such  things  specially  and  by  name.  For 
the  creditor  could  not  stipulate  such  an  engagement,  without 
transgressing  the  rules  of  equity  and  good  manners.^ 

XXV. 

1681.  Things  necessary  for  the  Tillage  of  the  Ground  cannot  be 
fmt  in  Pawn.  —  Beasts  belonging  to  the  plough,  ploughs,  and 
other  things  necessary  for  tilling  and  cultivating  the  ground,  are 
not  capable  of  being  mortgaged  or  pawned,  and  cannot  be  seized 
on  by  the  creditor ;  not  only  because  of  the  presumption  that  it 
was  not  the  intention  of  the  debtor  and  creditor  to  strip  the  debtor 
of  things  destined  to  so  necessary  a  use,  but  likewise  because  of 
the  prejudice  which  the  public  might  suffer  from  such  an  interrup- 
tion of  the  agriculture.^ 

XXVL 

1682.  Things  which  are  not  in  Commerce  cannot  be  pawned  or 
mortgaged.  —  Things  which  do  not  enter  into  commerce,  and 
which  cannot  be  sold,  such  as   things  belonging  to  the  public, 

into  other  hands.  Bat  obligations  and  other  personal  debts  are  of  the  natnrc  of  movables, 
and  cannot  be  seized  by  the  creditor  when  they  are  out  of  the  debtor's  possession.  For 
altboogh  the  creditor  might  caosc  them  to  bo  seized  whilst  they  belong  to  the  debtor,  yet 
be  cannot  prosecute  them  after  the  debtor  has  assigned  them  over  to  another  person, 
and  the  said  assignment  has  been  intimated  to  the  person  who  is  indebted  to  this  debtor, 
or  he  has  accepted  of  the  assignment.  Offices  are  reckoned  to  be  in  the  naml>cr  of  im- 
morables,  and  are  capable  of  being  mortgaged.  See  the  edict  of  February,  1683.  See, 
eonceming  the  seizure  of  movable  effects,  the  end  of  the  preamble  of  this  section.  See, 
as  to  things  corporeal  and  incorporeal,  the  third  article  of  the  second  section  of  the  title 
of  7^'n^. 

■  LI-  6  et  7^  D.de  pign.  et  hypoUi. ;  —  /.  1,  C.  qua  res  pign.  oU.  poss.  vd  rum.  See  Exod. 
zziL  26 ;  —  Deut.  xxiv.  6,  17  ;  —  Job  xxiv.  3. 

See,  npon  this  and  the  following  articles,  the  fourteenth,  fifteenth,  and  sixteenth  articles 
of  the  thirtj-third  title  of  the  ordinance  of  the  month  of  April,  1667,  and  that  of  Orleoju, 
ait.  28,  that  of  BhUy  art.  57,  the  edict  of  the  16th  of  March,  1595,  and  other  regulations. 

•  Zt.  7,  C.  qua  rtM  pign.  obi.  poss.  v.  n. ;  —  /.  8,  eod. 
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things  sacred,  cannot  be  pawned  or  mortgaged,  while  they  lemuo 
destined  to  the  said  uses.* 

XXVIL 

1683.  3%e  Benevolence  of  the  Prince,  and  ike  Fajf  of  Qfem 
and  Soldiers.  —  The  benevolence  of  the  prince,  the  Bubustentt 
and  pay  of  officers  and  soldiers,  are  of  the  number  of  those  thisgi 
which  cannot  be  distrained.  For  it  is  for  the  public  good  tto 
Bach  money  should  not  be  diverted  from  the  use  to  which  it  to 
appropriated,  for  the  necessary  service  of  the  prince  and  of  the 
country.' 

XXVIIL 

1684.  7%e  Mortgage  called  Aniickresis.  —  The  mortgage  iMf 
be  settled  two  different  ways.  One  is,  when  the  debtor  mortgigH 
houses  or  lands,  for  the  security  of  what  be  owes,  bat  still  kKpi 
possession  of  them  himself.  The  other  is,  when  the  debtor  pn 
his  creditor  into  possession  of  the  houses  or  lands  which  he  mart 
gages  to  him,  allowing  the  creditor  to  reap  the  fruits  and  ptafib 
of  them  as  a  compensation  for  the  legal  interest  which  the  debtti 
is  obliged  to  pay.  And  this  last  sort  of  mortga^  is  called  in  tb 
Roman  law  antichresis.  Thus,  for  example,  if  a  father-iitJiv, 
who  owes  his  son-in-law  the  portion  which  he  promised  with  kii 
daughter,  gives  him  houses  ot  lands  to  enjoy,  that  he  may  letp 
the  profits  and  fruits  of  them  in  lieu  of  the  interest  of  the  mw 
riage  portion ;  this  is  such  a  mortgage  as  the  Romans  caM 
antichresis.       And    this    contract    gives    the    creditor,    over  i 
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XXIX. 

1685.  Hie  Creditor  who  has  a  Right  to  the  Issues  a/nd  Profits 
fnay  farm  them  out. — The  creditor  who  has  a  right  to  the  issues 
and  profits  of  the  lands  which  are  mortgaged  to  him  may  farm 
tliem  out.* 

XXX. 

1686.  When  the  Debtor  borrows  his  own  Goods  that  he  has  laid 
m  Pawn.  —  When  the  creditor  is  put  into  possession  of  the  thing, 
movable  or  inmiovable,  that  is  given  him  in  pledge,  he  has  a  right 
to  keep  it  till  he  is  paid  what  is  owing  to  him ;  and  the  debtor 
cannot  turn  the  creditor  out  of  possession,  nor  make  use  of  his 
own  thing,  without  the  consent  of  his  creditor.  As  if,  for  example, 
tlie  thing  given  in  pawn  be  a  movable  thing,  which  the  creditor  is 
willing  to  let  his  debtor  have  the  use  of  for  a  time,  it  will  be  a 
kind  of  loan,  which  will  give  the  creditor  a  right  to  take  posses- 
sion of  it  again,  the  debtor's  possession  during  the  time  that  he 
uses  his  own  thing  being  only  precarious.* 

XXXI. 

1687.  If  the  Pavm  be  not  sufficient  to  pay  the  Debtj  the  Debtor 
will  still  be  accountable  for  the  Surplus.  —  If  it  happens  that  the 
pawn  which  a  creditor  has  taken  for  his  security  be  not  sufficient 
iot  his  payment,  and  that  the  creditor  cannot  be  charged  with  any 
fault  whereby  he  may  have  diminished  the  value  of  the  pawn,  he 
will  recover  the  surplus  of  his  debt  out  of  the  other  goods  of  his 
debtor.™ 

XXXIL 

1688.  One  may  mortgage  his  Estate  far  the  Debt  of  another 
Person. '---One  may  mortgage  his  estate,  not  only  for  his  own 
proper  debts,  but  likewise  for  the  debts  of  others ;  in  the  same 
manner  as  one  may  become  surety  for  other  persons.' 

XXXIII. 

1689.  Approbation  of  the  Person  whose  Thing  is  mortgaged  by 
another.  —  If  a  debtor  mortgages  that  which  belongs  to  another 

•  L.  23,  D,depign.;  —  /.  11,  §  1,  eod.  ^  L.  35,  §  1,Z>.  de  pign.  act. 

■  L.  28,  D.  de  reb.  cred. ;  — /.  uU.  ^  4,  C,  dejure  dom.  imp. ;  —I.  9,  D.  de  dittr.  pign,;  — 
/.  10,  C.deoU.et  act. 

*  L.  5^^  ulL  D.  de  pign.  d  hfp. 

VOL.  I.  56 
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man  law,  by  the  bare  effect  of  a  covenant  or  agreement,  if  the  mort- 
gage was  thereby  stipulated,  and  even  without  any  indenture  in 
writing,^  and  without  the  presence  or  assistance  of  any  public 
officer  whatsoever ;  in  which  the  Emperor  Leo  made  some  change, 
by  requiring  the  presence  of  three  witnesses  of  probity  and  integ- 
rity.* But  by  our  usage  in  France,  covenants  do  not  establish  a 
right  of  mortgage,  although  it  should  be  therein  expressly  men- 
tioned, unless  the  said  covenants  are  made  in  the  presence  of  pub- 
Kc  notaries.  For,  unless  this  formality  were  observed,  it  would 
be  an  easy  matter  for  debtors  who  should  have  a  mind  to  defraud 
their  creditors  to  give  to  their  latter  creditors  ancient  mortgages,  by 
antedating  the  same.  Thus,  when  we  shall  hereafter  make  men- 
tion of  a  conventional  mortgage,  it  is  always  to  be  understood  of 
covenants  made  in  the  presence  of  notaries  public. 

Art.  L 

1692.  The  Mortgc^e  is  eUher  OenercU  or  fecial  —  One  may 
mortgage  either  all  his  estate  in  general,  or  only  some  part  of  it, 
"which  he  particularly  specifies.  And  this  makes  two  first  kinds 
of  mortgage,  the  one  general  and  the  other  special ;  and  one  may 
also  join  both  the  one  and  the  other  together,  engaging  at  the 
same  time  both  all  his  estate  in  general,  and  likewise  some  psurt 
of  it  in  particular,  which  he  expressly  mentioned.* 

IL 

1693.  The  Special  Mortg'age  is  of  two  Sorts.  —  The  special 
mortgage  is  of  two  sorts.  One  where  the  creditor  is  put  into 
possession,  and  the  other  where  the  thing  that  is  engaged  remains 
in  the  debtor's  custody.  Thus,  in  the  mortgage  called  antichre- 
siSf  the  creditor  is  in  possession  of  the  thing  engaged  to  him ;  and 
in  the  bare  special  mortgage,  the  debtor  remains  in  possession  of 
the  thing  that  is  mortgaged.  Thus,  one  may  give  his  movables 
for  security,  whether  he  delivers  them  to  his  creditor,  or  whether  he 
keeps  them  in  his  own  hands.  But  the  appropriation  of  a  mova- 
ble for  the  security  of  a  debt  is  not,  properly  speaking,  special, 
but  whilst  the  thing  is  in  the  custody  of  the  creditor,  or  he  has 
a  preference  upon  it  before  other  creditors.^ 

^  £,.4,  D.de  pign.  ®  Z.  11,  Cod.  qui  potior, 

*  L.  15,  ^  I,  D.  depign.  et  hyp.; — Novd.  112,  c.  1. 

^  L,  II,  D.  depign.  act. ;  —  I.  11,  ^  1,  D.  depign,  et  hyp.    See  the  fifth  section,  ooncern- 
ing  the  Preference  of  Creditort. 
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IIL 

1694.  The  Mbrtg'affc  is  either  Simple  or  Privileged. —  The  mot- 
gage,  iind«r  another  view,  may  be  divided  into  two  other  lundi; 
one  is  that  of  the  simple  mortgage,  and  the  other  is  that  wUck 
given  a  preference  or  a  privilege.  The  simple  mortgB^  ii  tint 
which  is  burely  an  appropriation  of  the  thing  mortgaged,  withont 
any  other  diil'ereiice,  among  many  creditors  to  whom  the  mat 
thing  has  been  f^ugaged  at  different  times,  than  that  he  who  ii 
first  in  time  will  be  preferred  to  the  others  who  have  no  privilege; 
and  the  mortgage  whieb  is  privileged  is  that  which  ^ves  a  prefix- 
ence  without  respect  to  time.  Thus,  the  creditor  wbtwe  moDt; 
has  been  laid  out  in  repairing  or  reboilding  a  house  ia  prefeiml 
before  the  creditors  who  had  a  prior  mortgage  npon  the  aid 
house.' 

IV. 

1695.  Three  Ways  of  acquiring  a  Mortgoffe. — The  mortgage  ii 
acquired  three  manner  of  ways  j  either  w^ith  the  consent  of  the 
debtor  by  agreement,  if  he  engages  his  estate;^  or  withont  Ae 
debtor's  consent,  by  the  quality  and  bare  effect  of  the  eDgagemtnt, 
the  nature  of  which  is  such  that  the  lew  has  annexed  to  it  the 
security  of  a  mortgage,  as  in  the  cases  mentioned  in  the  fbUowiog 
article;'  or,  lastly,  the  mortgage  is  acquired  by  the  anthoritr  tl 
justice,'  although  the  law  had  given  no  mortgage,  which  happen 
when  the  creditor  who  had  no  mortgage  obtains  a  sentence  of 
condemnation  in  his  favor;  for  the  sentence  or  decree  which  coih 
demns  the  debtor  gives  a  mortgage  to  the  creditor,  althongli  M 
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"which  is  acquired  by  a  title  or  deed  wherein  the  mortgage  is  ex- 
pressed, such  as  a  bond  or  a  contract^  And  that  is  called  a  tacit 
mortgage  which  is  acquired  by  right,^  although  it  be  not  particu- 
laily  mentioned ;  such  as  that  which  minors,  prodigals,  and  idiots, 
oir  madmen,  have  on  the  estates  of  their  tutors  or  guardians ;  ^  such 
ms  the  king  has  on  the  estates  of  the  farmers  and  receivers  of  his 
levenne ;  ^  and  some  others,  which  shall  be  explained  in  the  fifth 
flection. 

VL 

1697.  A  Mortgage  is  either  Ckmventional  or  Legal  —  The  dis« 
tmction  explained  in  the  foregoing  article,  of  an  express  mortgage 
mud  of  a  tacit  mortgage,  may  be  applied  to  that  of  a  conventional 
mortgage  and  of  a  legal  mortgage,  of  which  mention  has  been 
made  in  the  preamble  of  this  section ;  for  the  conventional  mort- 
gage is  expressly  stipulated  by  the  agreement,  and  the  legal 
mortgage  is  understood,  whether  it  be  expressed  or  not."^ 

VIL 

1698.  The  Orediior  cannot  by  Force  take  the  Pawn  from  his 
DMor.  -—  A  mortgage  cannot  be  acquired  but  by  one  of  the  ways 
explained  in  the  fourth  article ;  and  the  creditor  cannot  of  himself 
eittier  take  possession  of  an  immovable  thing  or  seize  upon  a  mov- 
able thing  belonging  to  his  debtor,  unless  he  consents  to  it,  or 
it  be  by  the  authority  of  justice,  if  the  debtor  does  not  consent. 
Thus,  much  less  may  the  creditor  enter  the  house  of  his  debtor,  to 
take  pledges  out  of  if  And  if  a  movable  thing,  taken  away  in 
this  manner  without  the  consent  of  the  debtor,  should  chance  to 
perish,  although  by  a  mere  accident,  the  loss  of  it  would  fall  upon 
tins  creditor.^ 

S  L.  AyD.de  pign.  et  hyp. 

^  L.  4«  D.  in  quib.  caus.  pign.  vd  hyp.  tac.  contr. 

*  L.  20,  a  de  adm.  tut. ;^ Nov.  118,  c.  5,  in  /;  — /.  19,  ^  1,  U.  20,  21,  22,  D.  de  reb. 
mKi.jtad.  pon.;  —  /.  1,  §  1,  C.  derei  ux.  act.  See  the  thirty-sixth  article  of  the  third  seo 
tioD  of  Tutors. 

'  iL.  2,  C  in  quib.  caus.  p.  v.  hyp.  tac.    Sec  the  nineteenth  article  of  the  fifth  section. 

■  L.%  C.de  prcet.  pign.     See  the  fifth  article. 

■  JL  11,  C.  die  pign.  act. ;  — /.  3,  C.  de  pign.  et  hyp. ;  — Deut.  xxiv.  10,  1 1 . 

*  L.  30,  D.  de  pign.  act. 

56* 


THB  CIVIL   LAW. 


[PABT  1.  BOOI  Ul. 


SECTION    III. 


OF    THE    EFFECTS    OF   THE   UORTOAoe,    AND    OF    THE    ENOAGElOn! 
WHICH    IT   FORMS    ON    THE  SEBTOK's    PART. 


Abt.  I. 

1699.  The  F%rst  Effect  of  the  Mortgage  is  the  Right  U>  get  lit 
JTiinff  thai  is  mortgaged  or  pawned  ea^sed  to  Sale.  —  The  uk  of 
the  mortgage  being  to  secure  to  the  creditor  his  payment,  the  fini 
effect  of  the  mortgage  is  the  right  to  sell  the  pledge  or  thing  mon- 
gaged,  whether  the  creditor  has  been  put  into  possesaion  of  i^  a 
whether  it  has  remained  in  the  bands  of  t^e  debtor.* 

IL 

1700.  Second  I^ct,  a  Bight  to  foUow  the  TJtitig  mor^agU— 
The  second  effect  of  the  mortgage  is,  that  into  whatsoever  hufc 
the  thing  mortgaged  passes,  whether  it  be  that  the  debtor  engigH 
it  to  a  second  creditor,  giving  him  power  to  sell  it,  ^trhicb  be  hid 
not  given  to  the  first;  or  that  he  puts  the  second  creditor  in* 
possession ;  or  that  he  sells  the  thing,  or  gives  it  away,  or  dispow 
of  it  otherwise,  or  that  he  ia  stripped  of  it  without  his  own  Ml  wA 
deed ;  the  creditor  to  whom  he  had  before  mortgaged  it  has  a  ti^ 
to  follow  the  thing,  and  to  evict  it  from  the  possessors.^ 
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IV. 

1702.  A  Fourth  Effect^  Security  for  all  the  Consequences  of  the 
Debt,  —  This  is  likewise  a  fourth  effect  of  the  mortgage,  that  it 
lerves  as  a  security,  not  only  for  what  is  due  at  the  time  that  the 
mortgage  is  contracted,  but  also  for  all  the  consequences  that  shall 
Aiise  firom  the  said  debt,  and  which  shall  augment  it ;  such  as  the 
interest  of  the  principal  sum,  costs  and  damages,  expenses  laid  out 
in  preserving  the  pledge,  and  others  of  the  like  nature.*^  And  the 
ateditor  shall  have  his  mortgage  for  all  these  consequences,  from 
the  day  that  be  has  it  for  the  principal  debt* 

V. 

1703.  These  Effects  take  place  whether  the  Mortgage  be  General 
9r  Special  —  All  these  effects  of  the  mortgage  take  place  equally 
cm  the  land  or  tenement  that  is  mortgaged,  whether  the  first  credi- 
tor had  a  general  mortgage  on  all  the  debtor's  estate,  or  a  special 
tncsrtgage  on  some  particular  land  or  tenement ;  and  whether,  like- 
wiBBj  the  mortgage  which  the  other  creditors  have  be  general  or 
qieciaL  Thus,  he  who  has  the  first  a  general'  mortgage  is  pre- 
Eened  before  him  who  has  the  second  mortgage,  although  it  be 
qpeciaL  Thus,  likewise,  the  first  mortgagee  who  has  a  special 
tnoftgage  is  preferred  before  the  second  who  has  a  general  mort- 


VI. 

1704.  Discussion  in  Favor  of  a  Third  Possessor.  —  Although  the 
creditor  who  has  a  mortgage,  whether  general  or  special,  may  ex- 
ercise his  right  on  all  the  lands  and  tenements  that  are  subject  to 
the  mortgage,  and  even  on  those  which  are  in  the  possession  of 
ttiird  persons ;  yet  it  seems  agreeable  to  equity,  that,  if  he  can 
hope  to  recover  payment  of  his  debt  out  of  the  other  effects  which 
remain  with  his  debtor,  he  should  not  begin  with  troubling  the 
third  possessor,  even  although  his  mortgage  was  special ;  but  that 
before  he  molests  the  third  possessor,  and  gives  occasion  to  the 
consequences  of  having  a  recourse  against  the  debtor,  he  ought  to 
discuss  the  other  effects  remaining  in  the  debtor's  possession.^ 

'  L.S,Svk.D.de  pign.  act. 

•  L.  IS,  D.  qui  pot.  in  pign.; — v.  I.  8,  D.  de  pign.  act. 
^  L,%D.  qui  pot.  in  pign. ;  —  /.  6,  C.  eod.    See  the  following  article. 
«  L.%C.de  pign.  et  hyp. ;  — /.  9,  C.  de  distr.  pign. ;^ I.  47,  D.  de  jur.Jiac.;  —  !.  1,  C. 
rff  oamo.fiac.  deb.  I'—Noo,  4,  c.  2.    We  have  set  down  here  thia  rule  about  discossion,  be- 
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mortgage  on  the  same  estate  for  all  that  it  is  worth.  But  he  may 
secnre  his  mortgage  by  paying  off  that  which  is  due  to  the  credi- 
ton  who  have  a  prior  mortgage  to  his,  or  by  depositing  the 
money,  in  case  the  creditors  refuse  to  take  it^ 

VIIL 

1706.  The  Same.  —  The  payment  which  a  creditor  makes  to 
uiother  prior  creditor  secures  him  his  pledge  only  with  regard  to 
kfae  creditors  who  are  posterior  to  him  whom  he  pays  off.  But  it 
b  useless  to  him  with  respect  to  all  other  creditors  who  are  prior 
bo  his  own  mortgage,  and  to  that  which  he  has  paid  off.^ 


Mtablished  in  fkyor  of  a  third  possessor  who  is  in  possession  of  houses  or  lands 
to  a  creditor.  And  this  discussion  has  nothing  in  common  with  that  of  a  spe- 
bU  mortgage  before  a  general  one.  For,  on  the  contraiy,  although  the  mortgage  which 
%  cnditor  has  on  a  house  or  lands  which  are  in  the  hands  of  a  third  possessor  be  a  spe* 
eU  mortgage,  yet  he  cannot  exercise  it  against  this  third  possessor,  until  he  has  first  dis* 
the  remaining  part  of  the  estate  that  is  subject  to  his  mortgage.  And  this  is 
OB  a  principle  of  equity,  which  seems  to  require  that  this  third  possessor  should 
Mt  Bo  diatoibed  in  his  possession  without  a  necessity,  and  that  he  be  not  forced  to  have 
Mi  floeonne  against  the  debtor,  and  that  the  debtor  be  not  exposed  to  the  consequences 
if  a  warranty;  but  that  this  third  possessor  should  remain  unmolested  in  his  possession, 
it  ahall  mpptur^  by  the  discussion  of  the  other  effects,  whether  the  creditor  may  be  paid 
molesting  the  third  possessor.  It  is  because  of  these  reasons,  and  on  the  founda- 
of  the  last  text  cited  on  this  article,  that  the  discussion  in  favor  of  a  third  possessor 
ii  vaeelTed  in  some  customs ;  although  in  others  the  creditor  may  bring  his  action  imme- 
Batelj  against  the  third  possessor  of  the  thing  on  which  he  has  his  mortgage,  and  that 
mnother  riew  of  equity,  because  of  the  inconveniences  which  may  ensue  if  the  other 
are  not  sufficient  to  satbfy  the  mortgagee.  For  in  that  case  the  discussion  proves 
■hogcther  fruitless,  and  is  of  no  other  use  but  to  multiply  lawsuits  and  costs,  which  are 
ekoigoable  both  to  the  creditor,  the  debtor,  and  even  to  the  third  possessor,  seeing  the 
or  lands  which  he  is  in  possession  of  will  prove  thereby  to  be  engaged  for  a 
sum  than  they  were  before  the  discussion ;  whereas  the  condition  of  the  posses- 
miglit  have  been  better  if  he  had  discharged  the  debt  at  first,  in  order  to  keep  the 
he  was  in  possession  of.  So  that  it  might  perhaps  be  more  advantageous  both 
tbe  creditor,  the  debtor,  and  also  to  the  third  possessor,  if  there  were  no  discussion 
alL  For  the  possessor  ought  to  take  his  measures  aright,  and  to  make  his  choice, 
not  to  demand  the  discussion,  or  to  be  contented  to  bear  the  charges  of  it  in  case 
dbo  diicnssion  prove  fruitless  by  the  event 

It  will  be  needless  to  explain  here  some  other  differences  which  were  in  the  Roman 
Imr  between  the  special  and  general  mortgage,  seeing  they  are  not  in  use  with  us.  V, 
L  1%,  Cod,  de  don.  inter  vir.  et  uxor. ;  —  /.  3,  Cod.  de  servo  pign.  dato  man. ;  —  Nov.  7,  c.  6. 

*  X.  5,  C  qvi  potior ;  —  /.  1 ,  eod.    This  depositing  of  the  money  ought  to  be  made  ac- 

wr*"«g  to  the  formalities  prescribed  by  our  usage,  that  is,  with  the  permission  of  the 

{■dge,  and  after  calling  the  adverse  party  to  see  the  money  deposited. 

lit  it  to  be  remarked  on  this  article,  that  we  do  not  speak  here  of  the  substitution  to  the 

creditor.    See,  concerning  the  said  substitution,  the  sixth  article  of  the  sixth  sec« 


'  This  is  a  consequence  of  the  preceding  article.    L.  12,  §  1,  Z).  qm  pot. 
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not  be  sold  till  after  a  certain  time,  or  simply,  that  it  should  not 
be  sold  at  all ;  the  sale  in  the  first  case  could  not  be  made  till 
after  the  time  limited  ;  and  in  the  second  case,  the  creditor  might 
snmmon  the  debtor  to  pay,  and  in  default  of  payment  might  pro- 
care  an  order  for  the  sale,  after  a  delay  to  be  regulated  by  the 
judge.  For  the  effect  of  that  agreement  is  not  to  render  the  pawn 
always  useless.™ 

XL 

1709.  Stipulation  that  the  Pledge  shall  belong  to  the  Creditor  in 
Default  of  Payment.  —  Although  the  thing  pawned  or  mortgaged 
be  given  that  it  may  be  sold  in  default  of  payment,  yet  the  credi- 
tor cannot  stipulate,  that,  if  he  is  not  paid  at  the  term  agreed  on, 
the  pledge  shall  from  thenceforth  be  his  in  lieu  of  his  payment 
For  such  a  covenant  would  be  contrary  to  humanity  and  good 
manners,  seeing  the  pledge  may  chance  to  be  of  greater  value,  or 
esteemed  by  the  debtor  to  be  worth  more  than  the  debt ;  and  be- 
cause it  is  given  to  the  creditor  only  for  his  security,  and  not  that 
lie  may  take  advantage  of  the  poverty  of  his  debtor.^  But  the 
<|ebtor  and  creditor  may  agree,  that,  if  the  debtor  does  not  pay 
within  a  certain  time,  the  thing  engaged  shall  remain  as  sold  to 
liie  creditor  for  the  price  which  they  shall  then  regulate  between 
themselves,  when  the  sale  is  to  take  effect  And  this  is  a  condi- 
tional sale,  which  has  nothing  unlawful  in  it,''  provided  that  the 
thing  be  estimated  at  a  reasonable  price,  either  by  a  court  of  jus- 
tice, or  by  the  mutual  consent  of  debtor  and  creditor,  and  with  a 
liberty  to  the  debtor  either  to  part  with  the  pledge  to  the  creditor 
at  that  price,  paying  the  overplus,  if  the  pledge  be  not  enough  to 
acquit  the  debt ;  or  to  have  it  sold  by  cant  or  auction  ;  or  to  take 
it  back  himself,  he  paying  the  debt  And  if  the  debtor  makes 
choice  of  this  last  expedient,  the  judge  may  fix  a  time  for  his  pay- 
ing the  debt,  and  taking  up  his  pledge. 

■  Ubi  rero  convenit  ne  distrahcretnr,  creditor  si  distraxerit,  fiirti  obllgatnr:  nisi  ei  ter 
Iberit  denimtiatnm  ut  solvat,  ct  cessaverit    L.  4,  D.  de  pign,  act. 

These  three  summonses,  or  notices,  are  not  in  use  with  us.  For,  as  has  been  remarked 
«■  the  ninth  article,  the  pledge  cannot  be  sold  but  by  an  order  of  the  judge,  if  the  debtor 
doc*  not  consent  to  the  sale.  So  that  we  have  conceived  this  tenth  article  in  a  manner 
eoBibrmable  to  our  usage. 

*  I0.  wh.  C.de  pact.  pign.    See  the  eighth  article  of  the  third  section,  and  the  eleyenth 
twelfth  articles  of  the  twelfth  section  of  the  Contract  of  Sale. 

£.  16,  f  uft.  Z>.  de  pign.  et  hyp.    See  the  fourth  article  of  the  fifUi  section  of  the  Con- 
rfSaUt  and  the  seventeenth  article  of  the  second  section  of  Covenants.    L.  ult.  C.  de 
tw  flMR.  tHtpetr* 
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1710.  When  several  'I%tilffs  are  pawned  or  mor^oged  far  (k 
same  Debt.  —  If  Beveral  thingn  are  pawned'  or  mortgaged  foroK 
and  the  same  debt,  whether  by  a  Bpedal  <»  general  niOTtgage,  the 
creditor  has  it  in  hia  choice  to  exercise  liia  riglit  of  mortgage  ^et 
which  of  them  he  pleases^  Thus,  the  creditor  to  whom  lO  tk 
movables  are  engaged  may  seize  upon  and  cause  to  be  acdd  iKh 
of  the  movables  as  he  pleases;  and  he  may  likewise  chooK 
among  the  immovables.  But  although  all  the  movables  and  i» 
movables  of  a  debtor  be  mortgaged,  if  the  debtor  be  a  mtiMr,thr 
creditor  cannot  expose  to  sale  nor  seize  upon  the  imniOTabki  till 
be  has  first  discussed  the  movables.* 

5T1I. 
1711.  Whether  the  Debtor  may  release  one  Pawn  bf  gWMf 
atwlher  in  its  Slead,  or  bt/  offering  BaiL —  The  debtor  who  hid 
mortgaged  a  thing,  or  given  it  in  pawn,  cannot  disengage  it  w* 
out  the  consent  of  the  creditor,  even  although  he  should  o&rbA: 
for  this  security  is  not  equal  to  that  of  the  pau-n.  But  if  he  oSai 
another  pawn  which  is  worth  as  much  or  more  than  that  triudl 
he  gave  at  first;  and  if,  for  example,  instead  of  a  bed,  a  niit  tt 
hangings,  or  other  movable  that  is  pawned,  the  debtor,  who  to 
occasion  for  them,  offers  silver  plate  of  a  sufficient  value,  ui 
which  is  his  own ;  it  would  be  equitable  not  to  indulge  the  a«* 
itor  in  his  unreasonable  capricious  humor,  if  he  should  lefneU 
accept  of  it,^ 


XIV. 
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•  XV.    ■    '  •' 

ITlSi  3%e  Money's  arising  from  the  T'ruits  of  the  Thing  pawned 
arw^artgag^  must  first  be  applied  to  thi  Discharge' of  the  Inter e sty 
vmd  next  of  the  Debt.  —  Seeing  the  mort^tge  is  given  as  a  security, 
Dot  only  for  the  principal  debt,  but  also  for  the*'  interest,  if  any  is 
dne ;  and  that  the  interest  is  a  recompense  for  the  loss  which  the 
qreditor  sustains  by  the  debtor'}^  delaying  to.  a^cquit  the  principal 
debt;  the  moneys  which  maybe  raised  fr6ili  the  fruits  of  the 
thing  pawned  or  mortgaged,  not  being  sufficient  to  acquit  both  the 
principai  and  interest,  must  be  applied  in  the  first  place  to  the  dis- 
ctuffge  of  the  interest.  For  the  debtor  must  begin  with  indenmi- 
fying  his  creditor  for  the  damage  he  has  sustained  by  this  delay.* 

XVL 

1714  Effect  of  the  Mortgnffe  before  the  Term  of  Payment. — 
Ahhongh  the  term  of  payment  be  not  yet  come,  yet  the  creditor 
may  exercise  his  right  of  mortgage  for  his  security,  according  to 
the  circumstances.  Thus,  he  may  oppose  the  sale  of  his  pledge, 
vritether  it  be  a  movable  or  immovable  thing,  in  order  to  preserve 
hflBfigfat.^ 

XVIL 

1715.  Mortgage  for  a  Conditional  Debt.  —  If  a  mortgage  hath 
been  given  for  the  security  of  a  debt  which  depends  on  the  uncer- 
tain event  of  a  condition,  he  who  may  become  creditor  when  the 
condition  shall  happen,  not  having  as  yet  acquired  his  right,  can- 
not in  the  mean  while  bring  his  action  for  the  mortgage,  whether 
it  be  to  get  the  pledge  that  is  engaged  to  him  to  be  sold,  or  that 
be  may  be  put  in  possession  of  it  But  when  the  condition  shall 
bave  happened,  it  will  have  that  effect  which  is  called  retroactive, 
wbich  will  give  to  the  obligation  and  to  the  mortgage  their  force 
from  the  day  of  contract,  in  the  same  manner  as  if  there  had  been 
no  condition  at  all  inserted.  So  that  this  creditor  will  be  preferred 
before  the  intermediate  creditors ;  that  is  to  say,  those  who  have 
become  creditors  between  the  date  of  this  conditional  contract 


hare  no  sequel  by  a  mortgage,  if  the  creditor  takes  of  them  in  pawn  to  a  mach 
Tthie  than  his  debt,  there  might  be  a  hardship  in  such  a  proceeding  which  might 
jwdy  desciTc  to  be  repressed. 

^  See  the  fbaith  article  of  this  section.    L.  35,  D.  de  pignor.  act.    See  the  fifth  and  scv- 
cntli  articles  of  the  fourth  section  of  Payments. 

*  J^.  14,  D.  depign.  el  hyp.    See  the  following;  article. 

VOL.  I.  57 
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and  the  event  of  the  condition.  And  he  may  in  the  mean  wluk, 
before  the  condition  has  happened,  watch  for  the  preservatioii  of 
Mb  right,  either  by  preventing  iiaiululent  alienations,  or  hindcnog 
seizures  of  the  estate  subject  to  hia  mortgage,  or  intenrnptiiig  tbt 
prescription  of  a  tbitd  in  possession.* 

XVIIL 

1716.  EffeO.  of  the  Mortgage  of  a  Second  Creditor  1910N  a  Tlkf 
engaged  to  another,  —  If  a  debtor,  who  has  already  mortgaged  ■ 
land  or  tenement  to  a  creditor,  engages  it  to  a  second,  altbongfa 
this  debtor,  to  avoid  the  crime  of  BtelUonate,  declares  to  the  snood 
cteditot  that  the  aaid  land  or  tenement  is  already  engaged  » 
another,  the  mortgage  of  the  second  creditor  will  have  its  e&fl 
not  only  upon  so  much  of  the  land  or  tenement  as  remaioB  owr 
and  above  the  value  of  what  is  due  to  the  first  creditor;  but  it 
affects  the  whole  land  or  tenement,  so  as  to  render  all  and  evoj 
port  of  it  subject  to  this  second  mortgage,  after  the  first  oeditor 
shall  have  been  paid  off.  And  it  woold  be  the  same  tbii^ 
although  the  debtor  had  particularly  expressed  that  he  engaged  U 
tlie  second  creditor  only  what  should  r<?main  afler  the  payiDmiti 
the  first.  For  after  the  first  creditor  is  paid  otf,  the  remaiDda 
would  comprehend  the  whole  lajid  or  tenementJ' 

XIX. 

1717.  Of  the  Expenses  which  the  Oeditor  has  laid  out  emit 
Pledge.  — ■  All  the  effects  of  the  mortgage  which  have  been  m» 
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iioned  hitherto  are  as  so  many  engagements  to  which  the  debtor 
is  liable.  And  this  is  likewise  another,  that  if  the  creditor  has 
been  at  any  necessary  charges  for  the  preservation  of  the  pledge, 
"whether  he  was  in  possession  of  it  or  not,  the  debtor  is  bound  to 
leimbarse  him,  although  the  thing  were  no  longer  in  being;  as  if 
a  house  repaired  by  the  creditor  had  been  carried  away  by  a  flood, 
or  burnt  down  without  his  fault  And  if  the  pledge  be  still  in 
being,  and  in  the  custody  of  the  creditor,  he  may  detain  it  for  ex- 
penses of  this  kind ;  for  they  augment  the  debt,  and  are  a  part 

of  It* 

XX. 

1718.  Lnpravements  of  the  Pledge  made  by  the  Creditor.  —  If  the 
creditor  has  been  at  any  expense  which  was  not  necessary  for  the 
preservation  of  the  pledge,  but  which  has  augmented  the  value  of 
it ;  as  if  he  has  improved  a  land  or  tenement  which  was  mortgaged 
to  him  by  way  of  antichresis,  that  is,  that  he  should  reap  the  fruits 
of  it  in  lieu  of  the  interest  of  his  debt,  so  that  the  debtor,  not  be- 
ing in  a  condition  to  repay  the  charges  of  the  improvements,  be 
rednoed  either  to  sufler  the  land  or  tenement  to  be  sold,  or  to  aban- 
don it;  these  kinds  of  expenses  will  be  moderated  according  to 
the  circumstances.  Thus,  for  example,  if  the  debtor  himself  had 
begun  these  improvements,  he  will  have  less  reason  to  complain 
of  them ;  or  if  the  creditor  has  reaped  from  the  said  improvements 
fimits  to  a  greater  value  than  the  interest  of  the  money  which  he 
laid  out  on  them  amounts  to,  he  will  be  entitled  to  a  smaller  sum 
for  his  reimbursement.  And  according  to  the  other  circumstances, 
Buch  as  the  persons,  the  nature  of  the  land  or  tenement,  the  quality 
of  the  improvements,  the  value  of  the  fruits  which  the  creditor 
shall  have  reaped,  the  time  that  he  has  enjoyed  the  fruits,  and 
other  circumstances  of  the  like  nature,  it  will  be  necessary  to  take 
such  a  medium  as  may  not  favor  either  the  severity  or  hardship  of 
the  creditor,  or  the  unreasonable  nicety  of  the  debtor.* 

XXL 

1719.  Hie  Creditor  does  not  lose  his  Debt  if  his  Pledge  is 
evicted  from  him.  —  If  the  creditor  is  paid  by  the  debtor's  aban- 

•  L.  8,  D,  de  pign.  act. ;  —  /.  6,  C.  de  pignor.     The  creditor  has  not  only  a  mortgage  for 
tluf  fort  of  expenses,  bat  he  has  also  a  privilege.   See  the  sixth  article  of  the  fifth  section. 

•  /;„  25,  D.  dtpign,  act.;  —  v.  I.  38,  D.  de  rei  vind.    See  the  seventeenth  and  eighteenth 
articles  of  the  tenth  section  of  the  Contract  of  Sale. 
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doning  to  him  the  land  or  tenemeat  on  wluch  he  hftd  Ub  nuit- 
gage,  and  afterwards  another  credit<ff  of  this  debtor  omoes  ud 
evicts  the  said  hind  or  tenement  from  him ;  or  if  the  cieditar,  hav- 
ing been  paid  in  money  by  virtae  of  an  older  t4  the  jadge,  be 
having  ^ven  secnrity  to  nuike  restitDtion  in  case  the  eoB^tioa 
of  a  debt  prior  to  his  shonld  come  to  pass,  be  oMiged  to  retnrii  the 
money  he  had  received  in  payment,  as  in  the  case  remaAed  ci 
the  seventeenth  article ;  his  debt  revives  again.  For  it  was  extifr 
guished  only  on  condition  that  the  payment  which  was  mads  to 
bim,  whether  in  land  or  money,  should  have  ita  effect.^ 

XXIL 

1730.  When  the  Debtor  gives  Jtt  Pawn  one  mn^  iiuteai  </  m- 
other.  —  The  debtor  who  gives  in  [Jedge  to  his  credit(»  one  thiig 
for  another,  as  copper  gilt  for  silver  gilt,  is  gailty  of  the  erine  of 
stellionate,  for  which  he  may  be  pnnished  according  to  the  dienaf 


XXUL 
1721.  &w  the  Creditor  it  to  be  put  in  Pot$es»itm  of  kit  Fteigt. 
—  If  a  creditor  has  a  mind  to  take  possession  of  his  pledge  bj 
virtae  of  an  agreement  which  entitles  him  so  to  do,  and  the  debtor 
opposes  it,  he  cannot  turn  the  debtor  ont  of  possession  by  (one; 
but  be  ought  to  have  recourse  to  jnstice,  to  be  put  into  possessioi 
by  the  authority  of  the  jndge,  who  will  give  him  possession  if  h 
sees  that  be  has  a  right  to  it' 


XXIV. 
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ihan  what  the  debtor  had.    For  it  is  only  this  right  that  the  debtor 
haa  engaged.' 

XXVL 

1724.  The  Effect  of  the  Mortgage  depends  an  the  Effect  of  the 
ObUgaiion. '^  AR  that  has  been  said  in  this  section  concerning 
ihe  effects  of  a  mortgage  is  to  be  understood  only  of  the  cases 
"wliere  tiie  obligations,  of  which  the  mortgage  is  a  consequence, 
may  subsist  and  have  their  effect  For  the  mortgage  being  only 
an  accessory  to  the  obligation,  it  hath  not  its  effect  but  when  the 
obligation  to  which  it  is  an  accessory  ought  to  have  its  effect 
Thus,  the  obligation  of  a  minor  who  has  mortgaged  his  estate 
being  confirmed  when  he  is  of  age,  the  mortgage  on  his  estate  is 
likewise  confirmed.  Thus,  in  the  case  of  those  sorts  of  obligations 
which  are  called  natural  obligations,  of  which  mention  has  been 
made  in  the  ninth  article  of  the  fifth  section  of  OovenaaUs,  the  effect 
of  the  mortgage  depends  on  that  which  the  obligation  shall  have.' 


SECTION    IV. 

op  the  bneaobbcbnts  of  thb  oreditor  to  the  debtor|  bbgau8b 

op  thb  pawn  or  mortgage. 

Art.  L 

1725.  ITic  Creditor  is  to  take  Care  of  the  Pledge  which  is  in  his 
Possession.  —  The  creditor  who  is  not  in  possession  of  his  pledge 
contracts  no  manner  of  engagement  towards  his  debtor ;  but  if  he 
has  the  pledge  in  his  custody,  his  first  engagement  is  to  take  care 
of  it  And  not  only  will  he  be  answerable  for  the  losses  and 
damages  which  he  may  have  caused  by  his  own  act  and  deed ;  but 
he  will  be  accountable  likewise  for  what  shall  happen  through  any 
negligence,  or  any  fault,  which  a  careful  and  circumspect  person 
would  not  readily  be  guilty  of.* 

'  £.  3,  f  1,  D.  de  pign. ;  —  rf.  §.  in  fine. 
S  L.  14,  f  1,  Z).  (2e  p^.  et  hyp. ;  —  /.  5,  eod. 

*  L.SS^D.de reg.jur.; — /.  13,  §  1, D.depign.  act.;  — I.  14, eorf. ;  —  §  uli. Inst. quib.  mod, 
n  oantr.  oU.;  —  L  24,  ^  ult.  D.  depign.  act. ;  — /.  3,  in  fine^  C.  depign.  act. ; — /.  7,  eod. 

57* 
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IL 

1726.  If  ike  PUdge  perishes  by  an  Accident.  —  IT  the  pledge 
perUhcH  in  the  hands  of  the  creditor  by  an  accident,  he  does  not 
answer  for  it,  and  preserves  nevertheless  hts  right  on  the  otba 
goods  of  bis  debtor.''  But  if  the  accident  was  a  conaeqnence  <f 
some  negligence,  or  of  some  fault,  such  as  the  theft  of  a  momhl^ 
or  the  burning  of  a  house,  occasioned  by  the  want  of  can  in  tke 
person  "who  enjoys  the  fruits  of  it  in  lien  of  tiie  inteiest  of  Kt 
money,  or  who  possesses  it  by  virtae  of  some  other  engagemea^ 
he  would  be  answerable  for  it. 

IIL 
1737.  Of  the  Creditor  who  uses  the  POvm. —  The  freditor  irin 
uses  the  pawn,  against  the  will  of  the  owner,  commits  a  kind  of 
theft.  For  it  is  not  given  him  in  pawn  that  he  may  make  we 
of  it,  but  that  it  may  serve  as  a  security  to  him  for  his  paymcBt; 
and  the  thing  may  be  the  worse  for  using." 

IV. 

1728.  ^  the  Creditor  receives  from  the  Sale  of  the  FUdge  wun 
than  the  Debt  comes  to.  —  If  the  creditor  receives  from  the  sale  of 
the  pledge  more  than  the  debt  amounta  to,  be  will  be  obliged  to 
restore  the  overplus,  together  with  the  interest  from  the  time  of  Ui 
delay,  although  it  have  not  been  demanded  of  him,  nnlesa  be  ha 
used  his  endeavours  to  pay  if 
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his  debt  comes  to,  is  obliged  to  restore  the  surplus  to  the  owner  of 
the  pledge.  But  if  the  fruits  or  other  revenues  of  the  houses  or 
lands  which  are  mortgaged  by  way  of  antichresis  be  uncertain, 
and  the  creditor  is  to  content  himself  with  them  instead  of  the 
interest  of  his  debt,  whether  the  same  chance  to  exceed  or  fall 
short  of  the  interest,  and  this  agreement  have  nothing  in  it  con- 
irary  to  law,  as  in  the  c€Lse  of  the  twenty-eighth  article  of  the 
fint  section,  the  creditor  will  not  be  obliged  to  give  back  any  of 
the  fruits  or  revenues  which  he  reaps  from  the  thing  mortgaged, 
although  they  should  exceed  the  interest  of  his  debt.  For  seeing 
he  could  not  demand  the  deficiency  in  case  the  fruits  should  hap- 
pen to  be  less  than  his  interest,  so  likewise  he  is  not  obliged  to  re- 
store the  overplus.  But  if  this  mortgage  by  way  of  antichresis 
should  appear  to  have  any  thing  in  it  contrary  to  law,  or  the  dam- 
age sustained  in  the  firuits  to  be  excessive  and  usurious,  or  if  the 
creditor  had  no  just  title  to  his  possession  and  enjoyment,  he 
"would  be  obliged  to  compensate  the  overplus  of  the  fruits  with 
the  principal  sum  that  should  appear  to  be  legally  due  to  him.* 

VL 

1730.  If  the  Pledge  receives  any  AugmentatiofL  —  Whatever 
augmentation  may  happen  to  the  thing  mortgaged,  whether  by  ac- 
cident or  otherwise,  the  creditor  having  contributed  nothing  of  his 
own  towards  it,  the  same  belongs  to  the  debtor ;  and  the  creditor 
ought  to  restore  it  to  him,  although  the  pledge  was  in  his  posses- 
sion when  this  change  happened  to  it.  For  these  augmentations 
are  accessories  to  the  right  of  property  which  belongs  to  the 
debtor.' 

VII. 

1731.  The  Oreditor  cannot  acquire  the  Property  of  the  Pledge  by 
Prescription.  —  This  is  also  an  engagement  of  the  creditor,  who  is 
in  possession  of  a  pledge,  and  of  his  heirs  and  executors,  that  they 
remain  perpetually  obliged  to  restore  the  pledge  after  payment  of 
the  debt,  and  can  never  pretend  to  have  acquired  the  property 
thereof  by  prescription.* 

•  Z.  1,  C  A  pign.  act.;  —  U.  2et3,  eod.;^l.  1,  D.  de  distr.  pign.;^l.  24,  S  2,  m/.  Z). 
dtpign.  aeL;^L  uU.  C.  de  dittr.  pign.;  —  /.  17,  C.  de  tuwr.  See  the  twenty-eighth  article 
of  the  fint  section. 

f  L.21,  ^  2^D.de  pign.  et  hyp. 

K  L.  10,  C  depign.  ad,;— I  uft.  eod.    See  the  eleventh  article  of  the  fifth  section  of 
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SECTION    V. 


OP   THE    PBIVILBOEa  Of   CRBDITOBB. 


1732.  Three  Sorts  of  Oredilort.  —  We  must  distiogniah  betnci 
three  sorts  of  creditors :  those  who  have  neither  mortgage  ncr 
privilege,  such  as  he  who  has  only  a  bare  promise  lot  money  Icat; 
those  who  have  a  mortgage  without  a  privilege,  as  he  who  bu  u 
obligation  for  money  lent,  passed  before  notaries  public ;  and  tboM 
whose  credit  hoa  some  privilege  that  distinguishefl  their  conditioa 
from  that  of  other  creditors,  and  which  gives  them  a  prefeieace  lo 
those  whose  credit  is  prior  to  theirs.  Thus,  he  ^irho  bu  lest 
money  to  buy  a  house,  or  to  repair  it,  is  preferred,  as  to  that  honi^ 
before  other  creditors  of  the  same  debtor,  although  they  have  mat 
gages  on  it  which  are  prior  in  date. 

1733.  Two  Sorts  of  Privileges.  —  The  privileges  of  creditofs  ue 
of  two  kinds.  One  is,  of  those  which  give  the  creditors  a  ftthf 
encc  on  all  the  goods,  without  any  particular  assignment  on  uj 
one  thing ;  as,  for  example,  the  privilege  of  the  expenses  of  a  liv- 
suit  and  that  of  funeral  expenses.  And  the  other  is,  of  those  vUck 
aasign  to  the  creditors  their  security  on  certoin  things,  and  not  m 
the  other  goods;  such  as  the  privilege  of  those  who  have  leal 
motley  to  buy  a  piece  of  ground  or  to  build  oa  it,  the  privikgl 
of  the  landlord  of  a  house  on  the  movables  of  his  tenant  for  tk 
rent  of  his  house,  and  other  privileges  of  the  like  nature. 

1734.  We  shall  not  put  down  among  the  rules  of  this  bccOm 
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ifl  not  founded  on  the  quality  of  the  crediti  but  on  the  security 
which  the  creditor  has  taken  by  getting  possession  of  the  pledge. 
But  this  does  not  extend  to  immovables,  the  possession  of  which 
does  not  give  any  preference  to  the  creditor,  if  he  has  it  not  other- 
wise. And  as  to  movables,  seeing  they  are  not  subject  to  mortgage 
by  our  usage,  the  creditor  who  has  a  movable  in  pawn,  and  in  his 
own  possession,  hath  his  security  on  it.  See  the  preamble  of  the 
fint  section  of  this  title,  and  that  of  the  title  of  the  Cession  of 
Ooods.* 

Art.  I. 

1736.  Definition  of  Privilege. —  The  privilege  of  a  creditor  is 
the  distinguishing  right  which  the  nature  of  his  credit  gives  him, 
aod  which  makes  him  to  be  preferred  before  other  creditors,  even 
tbose  who  are  prior  in  time  and  who  have  mortgages.* 

IL 

1737.  Priority  of  Time  is  of  no  Importance  amonff  Privileged 
Creditors.  —  Among  creditors  who  are  privileged,  it  is  no  matter 
which  of  them  is  first  or  last  in  order  of  time ;  for  they  are  distin- 
guished only  by  the  nature  of  their  privileges.  And  if  two  credi- 
tors have  a  privilege  of  the  same  kind,  although  their  debts  be  of 
different  times,  yet  they  ought  to  be  paid  in  the  same  order  and  in 
the  same  proportion.^ 

IIL 

1738.  Effect  of  the  Privilege. —  All  the  privileges  of  creditors 
have  this  in  common,  that  the  least  of  them  gives  the  preference 
before  creditors  who  are  such  only  by  writing,  or  by  mortgage,  and 
others  who  have  no  manner  of  privilege.     And  among  those  who 

privileged  there  are  some  who  have  the  preference  before  oth- 
aocording  to  the  different  qualities  of  their  privileges.* 

IV. 

1739.  Privilege  of  the  Seller.  —  He  who  has  sold  an  immovable 
thing,  for  which  he  has  not  received  the  price,  is  preferred  before 
the  creditors  of  the  purchaser,  and  before  all  others,  as  to  the  thing 
that  is  sold.     For  the  sale  implied  the  condition  that  the  pur- 

•  V.l.  10,  D.  de  pign. 

*  L.  32,  Z>.  de  reb.  auct,  jud.  pou. ; — /.  5,  D.  qui  potior. 

^  L.  32,  D.  de  reb.  auct.jud,  pou.  ^  L.  5,  Z>.  qui  pot. 
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chaser  should  not  be  master  of  the  thing  till  he  had  piid  the 
price.  Thus,  the  seller  who  baa  not  received  the  price  may  eithct 
keep  the  land  or  tenement,  if  the  price  was  to  be  paid  htbn 
delivery,  or  he  may  follow  it  into  what  hands  soever  it  may  hue 
passed,  if  he  has  delivered  it  before  payment* 

V. 
1740.  Privilege  of  him  who  lends  Money  for  a  Pmvkate. — He 
who  lends  money  to  the  purchaser,  to  pay  the  price  of  his  pa- 
chase,  baa  the  same  privilege  as  the  seller  would  have  if  he  wot 
not  paid.  For  it  is  the  lender's  money  that  makes  the  p 
to  become  part  of  the  estate  of  the  purchaser.*  Bnt,  in  <. 
transfer  the  right  of  the  seller  to  him  who  lends  the  money  lor  ta 
payment,  it  is  necessary  to  observe  the  precautions  which  shall  kt 
explained  in  the  sixth  section. 

'  1^19,  Afliantr.  CTi;«.;  — rS3,«arf. ;  — 4  41, /ih(.  (&rrna>dint.,-  — LlS,f  1^01 
aet.mpl.  el  i>aid.!~l.  33,  D.  dt  hand.  iW  act.  void. ;  — LSI,  \  S,  D.  dt  adiL  t£A  ij 
the  third  «Tticls  of  the  edict  of  the  moDth  of  Aogoit,  16fi9,  u  to  the  kiiie'imortp|a,di 
Mller  in  tbi«  cue  is  pnfencd  before  the  king. 

The  nile  which  give*  this  piefennce  to  the  seller ongbt  to  be  ondemood  OBlyii  ii 
cue  where  it  appean  by  the  coDtract  of  ule  that  be  has  not  been  paid.  For  if  kt  M 
gircn  an  aqnittaoce  and  taken  a  promiM  or  bond  for  hii  payioent,  tie  would  bait  iMto 
pnrfereacc,  the  conlnict  appearing  to  be  orqnitlod.  Otherwiie  ihoie  who  iboKld  Ar 
waidg  lend  to  this  purchaser  might  be  deceived.  And  besides,  the  novation  of  At<A^ 
tjuii  i:\liiit;ulslii;!i  thu  murt^jgt.    Suu  thr  i-cc'uiid  urtjclu  ufthe  seventh  MOlaiL 

It  is  to  be  remarked  on  this  orlielc,  that  b;  our  nsagc  it  (akea  place  onlf  ia  m 
bles,  and  we  have  limited  it  to  this  souse.    For  ns  conceniing  movBblea.  >eeb(  A^hP*   i 

)  seqnel  b;  mortgage,  and  that  the  seller  has  lost  the  pTX>pertj  of  thea  by  di  ~ 

em  to  the  buyer,  be  may  seize  npon  them  while  they  are  in  (be  hand*  of  tfac  ba 
he  will  have  likewise  the  preference  on  them  for  the  payment  of  tba  priea ;  b 
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VL 

1741.  PrivUi^e  of  him  who  lends  to  preserve  the  T%ing.  —  The 
creditor  whose  money  has  been  laid  out  in  preserving  or  repairing 
the  thing,  as,  for  example,  to  secure  a  piece  of  ground  stjgainst  the 
cnnent  of  a  river,  to  prevent  the  fall  of  a  house,  or  to  rebuild  it 
after  its  fall,  has  a  privilege.  For  he  has  preserved  the  thing  in 
being  for  the  common  interest,  both  of  the  proprietor  and  credi- 
tors ;  and  it  is  as  it  were  his  own,  to  the  value  of  what  he  has 
laid  out  upon  it.' 

VIL 

1742.  Privilege  for  Improvements,  —  Those  whose  money  has 
been  laid  out  on  the  improvement  of  an  estate,  such  as  to  make  a 
plantation,  or  to  build  upon  it,  or  to  augment  the  apartments  of  a 
honse,  or  for  other  the  like  causes,  have  a  privilege  upon  the  said 
improvements,  as  upon  a  purchase  made  with  their  money.s 

VIIL 

1743.  Infect  of  this  Privilege.  —  This  preference  in  respect  of 
tiie  improvements  is  limited  to  what  remains  of  them  in  being, 
and  does  not  affect  the  whole  body  of  the  estate,  as  does  the  pref- 
erence on  account  of  repairs  which  have  preserved  the  whole  es- 
tate in  being.  For  if  there  remains  nothing  of  the  improvements, 
the  estate  not  being  any  thing  the  better  for  them,  and  nobody 
profiting  by  them,  there  remains  no  longer  any  cause  for  prefer- 
ence. And  when  the  improvements  do  subsist,  the  privilege  of 
him  who  has  been  at  the  charges  of  them  takes  place  only  on  the 
value  of  what  remains  of  the  improvements.^ 

IX. 

1744.  Privilege  of  Architects  and  Workmen.  —  Architects  and 
other  undertakers,  workmen,  and  artificers,  who  bestow  their  labor 
on  buildings  or  other  works,  and  who  furnish  materials,  and  in 

^  L.95,  D.de  reb,  cred. ;  —  /.  24,  ^l,  D.€h  re6. (tuct.jud.  poss, ;  —  1. 1,  D.  de  cen.  ban. ;  — 
LM^D.de  nb.  ttuct,  jud.  poss. ;  —  /.  5,  D.  qui  pot. ;  —  /.  6,  eod.  Sec  the  law  qaotcd  on  the 
ridid  aftide. 

f  £b  34,  D.dereb.  auct.jwi.  post.; — L  26,«x/.  See  the  fifth  article  of  this  section.  L.  1, 
JD.  m  qmSb.  comm.  pign.  v.  A.  tac.  contr. 

^  Qaari  pigniu  retincre  potest  cam  rem.  L.  13,  \  B^  D.de  act.  empt.  et  vend.  These 
wordi,  which  are  for  the  seller,  may  be  applied  to  this  article.  For  he  who  has  made  the 
impraTements  is,  with  regard  to  them,  in  the  stead  of  a  seller.  See  the  thirty-first  article 
of  this  section. 
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preference  on  the  fimits  that  grow  on  it  for  the  payment  of  his 
rent.  And  this  preference  is  acquired  by  law,  although  the  lease 
make  no  mention  of  it.  For  these  fruits  are  not  so  much  his 
pledge  as  they  are  his  property,  till  he  has  got  payment  of  his 
rent.* 

XIIL 

1748.  Privilege  of  a  Quitrent  and  of  the  Pension  due  from  an 
Bmphyteutical  Tenant.  —  He  who  has  made  a  grant  of  an  estate, 
on  condition  to  have  a  quitrent  paid  him  out  of  it,  or  who  has 
given  an  emphyteutical  lease  of  it  for  a  yearly  rent  or  pension,  has 
a  privilege  for  his  said  quitrent  or  pension  upon  the  fruits  grow- 
ing on  the  estate,  and  also  upon  the  land  itself,  into  what  hands 
soever  it  may  pass.  And  if  the  possessor  of  this  estate  sells  it,  or 
mortgages  it,  or  farms  it  out,  or  disposes  of  it  otherwise,  or  if  it 
be  seized  on  and  sold,  the  first  owner  will  be  paid  off  his  quitrent 
or  pension,  as  well  out  of  the  land  itself,  or  out  of  the  moneys  aris- 
ing from  the  sale  of  it,  preferably  to  all  the  creditors  of  the  pos- 
sessor, as  out  of  the  fruits  of  the  ground  which  are  in  being  and 
in  the  hands  of  the  possessor.® 

XIV. 

1749.  Privilege  on  the  Movables  of  the  Tenant  of  a  Ebuse,for  the 
Rent^  and  Consequences  of  the  Lease,  —  The  movables  which  ten- 
ants have  in  the  houses  which  they  rent  are  engaged  to  the  land- 
lord of  the  house,  and  preferably  to  other  creditors,  for  his  security, 
not  only  of  his  rent,  but  of  the  other  consequences  of  his  lease ; 
mch  as  dilapidations,  if  any  have  happened  through  the  fault  of 
the  tenant,  and  all  expenses,  costs,  and  damages  which  the  tenant 
may  be  liable  to  on  account  of  his  lease.^ 

"  L.  7,  D.  in  quib.  eaiM.  p'gn.  vd  hyp.  tac.  contr. ; —  I.  3,  Cod.  eod.  This  preference  is  to 
lie  andentood,  according  to  our  nsage,  of  ftnits  which  either  are  not  separated  from 
the  ground,  or  arc  still  in  the  possession  of  the  debtor.  For  if  he  has  sold  and  delivered 
lliem  to  one  who  has  bonght  them  fairly  and  honestly,  they  cannot  be  seized  on  in  the 
knds  of  t}ie  pnrchaser.  Thns,  he  who  in  a  market  bays  com  of  a  farmer  cannot  be  sncd 
hj  the  proprietor  of  the  ground  where  the  com  grew  for  the  payment  of  the  rent  of  his 
ini,  for  he  ought  to  have  taken  care  of  his  payment.  This  pririlegc  which  proprietors 
bave  for  the  rent  of  their  farm  belongs  even  to  those  who  have  no  lease  in  writing.  For 
it  b  enongh  that  it  appears  that  the  frnits  which  they  lay  claim  to  are  the  prodnce  of  their 
gronnd.    See  the  fonrtecnth  article. 

**  L.  15,  D  qui  pnt. ;  —  i  31^  D.de  pign.  et  hfpaUi, 

F  I^.  4,  D.  in  quit.  catu.  pign.  wrf  hyp.  tac.  eonir. ;  —  /.  tift.  Cod.  eod. ;  —  /.  5,  C.  de  he, ;  — 
I.  S,  />.  m  qu3b.  cans  pign.    Sec  the  eighteenth  article.    Although  this  text  does  not  men- 
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XV. 

1750.  Of  the  Mooablet  of  the  I^tder- Tenants.  —  If  thne  m 
nnder-tenanta,  who  occnpy  only  one  apartment  or  other  portioa  d 
a  house,  their  movables  are  engaged  only  for  the  rent  of  wbtt 
they  occQpy.  And  if  they  pay  their  rent  to  the  tenant  who  let  it 
to  them,  the  landlord,  who  did  not  attach  the  rent  'while  it  wii  ii 
their  hands,  can  pretend  nothing,  either  on  their  movables  or  tfan 
rents:  for  they  may  pay  theii  rent  to  the  person  who  let  the  loif- 
ings  to  them ;  altboagh  if  they  pay  it  to  Uie  landlord  of  the  boat, 
it  will  be  a  good  payment,  if  the  tenant  owes  him  his  rent* 

XVL 

1751.  Ecceptum  to  the  tteo  for^trit^  Articles.  —  The  pi^ 
ence  which  is  spoken  of  in  the  two  preceding  articles  is  to  bi 
understood  only  of  the  movables  which  the  tenant  has  in  iW 
house  as  furniture  to  it,  or  which  he  designs  always  to  keep  io  it; 
and  not  of  such  goods  as  he  has  put  there  with  design  to  tra» 
port  them  to  another  place ;  as,  for  example,  a  suit  of  haii||iiip 
which  he  had  bought  to  send  to  another  house.' 

XVII. 

1752.  Another  Exception.  —  If  a  tenant  takes  into  the  !»•■ 
which  he  rents  another  person,  giving  him  his  lodging  gnt)i.Ar 
movables  of  the  said  lodger  will  not  be  engaged  for  Ihe  itKi 
that  part  of  the  house  which  the  tenant  aoconunodatat  )m 
with,' 


XVIII. 
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^irarehouses,  granaries,  and  of  all  other  places,  npon  the  goods 
which  the  tenants  of  the  said  places  may  have  in  them.* 

XIX. 

1754.  Privilege  of  the  King.  —  All  the  effects  of  those  who  are 
indebted  to  the  crown,  whether  they  be  officers  that  are  account- 
able either  for  farms,  or  other  receipts  and  disbursements  of  the 
public  money,  are  mortgaged  for  all  the  sums  of  this  nature 
^diich  they  may  chance  to  owe,  although  there  be  no  express 
obligation  of  them,  nor  condenmation  in  a  court  of  justice.^ 

XX. 

1755.  The  Date  of  the  Mortgage  of  the  Oroum. —  The  mortgage 
which  is  acquired  to  the  crown,  on  the  estates  of  officers  who  are 
accountable,  farmers,  and  others,  who  receive  the  public  money, 
takes  its  origin  from  the  moment  of  the  title  of  their  engagement; 
as  from  the  date  of  the  lease,  if  it  be  a  farm ;  the  date  of  the 
patent,  if  it  be  an  office ;  or  the  date  of  the  agreement  or  com- 
mission.' 

XXL 

1756.  In  a  Competition  of  Mortgages^  that  of  the  Oroum  takes 
ptace  only  in  its  Order.  —  The  creditors  who  have  a  mortgage  prior 
to  that  of  the  king  preserve  their  right  on  the  immovables  of  their 
debtors.  And  the  mortgage  which  the  king  has  takes  place  only 
in  its  order.7 


*  £>.  3,  D.  in  qmb.  cans.  pign. 

■  Jt.  2,  C  i«  quib.  cutis,  pign.  vd  hyp.  tac.  contr. ;  —  /.  3,  C.  de  privU.  Jisci ;  —  /.  46,  ^  3,  D, 
dtjwr.JUci.  See  the  fourth  article  of  the  edict  of  the  montli  of  Aagust,  1669.  The  rale 
•zpUuned  in  this  artiirle  does  not  only  relate  to  officers  that  are  accoontable,  and  to  others 
indebted  to  the  crown,  bat  it  is  also  to  be  applied  to  those  who  receive  and  collect  the 
pablic  monej  in  the  towns  and  open  country  \  such  as  consuls,  receivers,  collectors,  and 
ochen,  whether  they  take  an  oath  in  judgment,  or  whether  they  officiate  upon  their  bare 
Bomiiuuion.    See  the  next  following  article,  and  the  twenty-third  article,  with  the  remark 

'  L.  3,  C.  de  priv.fisc.    This  mortgage  of  the  crown  is  regulated  after  this  manner  by 

fimrth  article  of  the  edict  of  the  month  of  August,  1669. 
y  Lt.  %  C.  de  priv.fisc. ;  —  /.  8,  D.  qui  pot. ;  —  I.  ult.  eod.  See  the  following  article.  We 
add  to  this  article,  that,  with  respect  to  offices,  the  king  has  the  preference  on  the 
of  the  office  on  account  of  which  the  debt  is  due,  not  only  preferably  to  the  crcdi- 
bj  mortgage,  but  even  preferably  to  the  seller  himself,  on  the  price  of  the  office,  and 
the  perquisites  annexed  to  it,  according  to  the  second  article  of  the  edict  of  the  month  of 
Aagnst  1669.  Which  is  grounded  on  this,  that  the  office  was  originally  granted  by  the 
Ung  with  this  burden,  and  that  it  is  therefore  the  proper  pledge  of  the  king,  engaged  by 
privilege  for  whatever  the  officer  may  l)e  indebted  on  account  of  the  office. 
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xxa 

1757.  Exeeptum  to  the  foregoifig  Rule.  —  The  foregoing  rale  ii 
to  be  understood  only  of  the  immovabtes  which  the  debtor  W 
acquired  before  his  engagement  to  the  crown.  Bnt  as  to  thoK 
which  th^  debtor  acquired  after  the  said  engagement,  the  kiag  b 
preferred  before  the  creditors  who  are  prior  to  Ha  tnortgige, 
although  all  the  debtor's  estate,  jHesent  and  to  come,  bad  Ikci 
mortgaged  to  them.  And  in  this  concnrrence  of  mortgages,  wlmk 
begia  to  have  their  effect  in  the  moment  that  the  nevr  pmchue  ii 
made,  the  mortgage  of  the  king  takes  place  before  the  otben.* 

XXIIL 

1758.  Preference  of  the  King  be/ore  all  Crediton  tpko  km 
neither  Mortgage  nor  Privilege.  —  With  regard  to  cfeditea  wfc* 
have  neither  mortgage  nor  privilege,  but  only  a  bare  perBonalst 
tion,  the  king  is  preferred  before  them  on  the  immovables,  becaoK 
he  has  always  a  tacit  mortgage  without  covenant.  And  be  itt 
also  the  preference  on  the  movables  before  those  who  attach  llm 
and  before  all  the  creditors  who  have  no  prix-iiege.  But  thcenf- 
tor  who  has  upon  the  movable  one  of  the  privileges  explained  is 
this  section,  is  preferred  before  the  king.' 


'  L.SB,D.ih  jure  _fiic.  Pnrauam  to  tliis  text,  ths  Mme  thing  h»tl>  b««D 
the  third  utidc  of  this  TEijodii^t  of  the  moaih  of  Aognsi,  1669,  bnt  inih  bo 
the  preferenM  at  the  seller  end  of  Mm  whose  monryt  hmTC  been  laid  ooi  oo  ibi  pw 
cfawe,  provided  that  mention  be  mode  of  the  moneje  heing  so  emplDTcd  ta  the  aM* 
and  deed  of  rontracl.  We  might  add,  as  a  itaaon  for  thia  pr«fcrencp  of  the  kiagMii 
estate  that  is  acquired  after  that  ihc  officer  has  been  ronrem^  in  Ae  rtnipl  </  A)|riB 
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XXIV. 

1759.  Privileffe  of  Funeral  Charges.  —  Merchants,  tradesmen, 
and  others,  to  whom  any  thing  is  due  for  funeral  charges,  have 
tiieir  action  against  the  heirs  or  executors,  and  if  there  be  no  heirs 
cr  executors,  they  have  it  against  the  goods  of  the  deceased,  as 
if  they  had  contracted  with  him;  and  they  have,  moreover,  a  privi- 
lege, even  although  the  goods  of  the  deceased  should  not  be  suffi- 

to  pay  his  debts ;  provided  these  charges  do  not  exceed  what 
reasonable  to  be  laid  out  on  the  funeral,  according  to  the 
quality  and  estate  of  the  deceased.  For  the  necessity  of  this 
expense  makes  it  necessary  to  favor  with  this  privilege  those 
who  furnish  it.  But  if  the  funeral  charges  exceed  these  bounds, 
even  although  the  deceased  himself  had  ordered  them  by  his  last 
'wiU  and  testament,  the  privilege  will  be  restrained  to  what  shall 
be  judged  reasonable  and  just,  according  to  the  circumstances.^ 

XXV. 

1760.  Law  Oiarges.  —  The  expenses  of  proving  the  will,  or 
taking  administration,  of  making  inventories,  of  sales,  orders  of 
eonrt,  and  discussions  of  movables  or  immovables,  and  all  other 
necessary  law  charges,  are  preferable  to  all  other  debts.^  For  all 
the  creditors  are  concerned  in  these  expenses,  they  being  laid  out 
for  their  common  interest. 

XXVL 

1761.  Preference  on  the  Goods  of  Public  Depositaries,  for  Things 
deposited  in  their  Hands,  —  Li  a  competition  among  the  creditors 
of  public  depositaries,  whose  function  is  to  receive  the  sums  of 
money  or  other  things  that  are  to  be  deposited  by  order  of  court, 
the  persons  who  are  to  receive  back  what  has  been  thus  consigned 
or  deposited  are  preferred,  on  the  proper  goods  of  these  deposita- 
lies,  before  their  private  creditors,  who  have  neither  mortgage  nor 

And  this  preference  is  founded  upon  the  interest  which 


imposti,  there  is  no  mortgage  for  them  on  the  immovables,  anle88  it  be  in  places 
9  the  land-tax  is  a  real  burden ;  bat  only  a  preference  on  the  fruits.  And  it  is  for 
ion  that  we  have  not  quoted  on  the  privilege  of  the  king  this  text  of  the  first  law, 
Otd.  m  9106.  eaut.  pign.  vel  hyp,  tac.  contr. :  — Univcrsa  bona  eonim  qui  censentur  vice  pig- 
aoiVB  tribotia  obligata  sunt. 

^  £0.  15,  D.  de  rdig.  et  tumpt,  fun. ;  —  I.  1,  eod. ;  —  v.  I.  17,  Z).  <2s  reb.  auct.  jud.  pou. ;  — 
L\%^ijD.dt  niig.  et  sump,  un. ; — L  14,  §§  3,  4  6,  D.  eod. 

•  L.B,iHf.D.  depot.;  — I.  71,  D.  ad  leg.  Fak.;  —  l  uU.  ^9,C.de  jure  ddib.    See  the 
Mrtj-Meond  article. 
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the  public  baa  in  the  safety  of  those  deposits  u'hi<Ji  people  a 
obliged  to  consign  into  their  haada.'' 


1762.  Preference  as  to  Ike  Deposit  that  is  in  Beis^.  —  If  amoBg 
the  things  deposited,  of  which  mention  has  been   made  in  tlic 

'  L.  S4,  4  a,  D.de  rA.awl.jud.jKa.;  —  !.  S,D.  dtpot.  Besides  the  prii-Uegc  dfUiri 
in  this  article,  the  usage  ia  t'nuice  gives  (o  creditors  wbo  arc  to  receive  bock  Bkoocnw 
olher  things  consigned  by  order  of  a  court  of  juntica  Iito  other  eoru  of  Mcoiit;  fim  ■ 
a  mortg^o  on  tiie  whole  estale  of  the  depositary  hIio  is  charged  with  the*e  ■>■  ^  ^ 
posits;  and  this  mortgage  is  the  effect  of  tlie  authority  of  jiutice.  ponuam  to  vhflhi 
been  said  io  the  fourth  artidc  of  the  second  section.  For  as  it  ia  the  pnUie  JoniM  A* 
cliargea  thaa  wilh  these  deposits,  so  il  appropriate!  Iheir  whale  estate  tor  Iha  Mfan^ 
of  the  things  deposited.  So  Ihstthe  persons  to  whom  liie  thing*  dcporiled  an  fti  iilF 
stored  wiQ  be  preferred  before  the  other  creditors  of  the  depoeiuiry  who  ban  mor^M* 
if  the  thing  was  deposited  before  their  mortgage  vraa  granted.  The  other  aecBtililtAi 
appropriation  of  the  office  whose  function  it  is  to  receive  depotits  of  tlii*  nalBKlill 
as  are  in  France  the  offices  of  the  receivers  of  moneys  brangfat  into  court,  and  tt««rfit 
commissaries  of  the  ctutelet,  who  are  depositaries  of  moneyi  01  other  efferta,  wka  ^ 
proceed  to  seal  up  the  effecU,  and  to  make  inroncories,  and  on  other  occsmods  of  As  Bi 
natore,  Forae  the  function  of  receiving  these  deposit*  is  proper  to  theae  oflfcSaj 
are  oatnrally  appropriated  for  the  secant;  of  those  whom  jnitice  pot*  under  the  teamt^ 
of  depositing  In  their  bands.  Thus,  this  appropriation  of  the  oSIn  for  tbt  *tair^4 
these  deposits  gives  a  privilege  to  the  creditors  who  ate  to  nceiva  them.  taA  Mks  j 
them  preferable  to  all  (he  crcdilors  of  iho  said  officer  who  liaTe 
they  be  prior  in  time.  But  this  is  to  be  understood  only  of  offices  tl 
lined  to  this  fnnetion.  For  if  the  court  bad  ordered  the  money*  to  be  di 
hands  of  another  officer,  whose  office  was  not  intended  for  this  fonctioa,  ibt  4ef^  1 
put  into  his  hands  by  the  authority  of  juf tico  would  give,  indeed,  a  iiiorTga|;T  opM  tk 
office,  but  it  ought  not  to  give  a  preference.  For  his  private  crediton  wiibU  Raj  *C» 
selves  deceived  by  this  preference,  which  they  could  not  possibly  rorcsn ;  % 
if  the  person  who  by  his  office  is  a  public  depositor;  cannc 
opriated  for  indemnifying  the  credilorg  of  thine 
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foregoing  article,  there  be  some  of  them  in  being,  those  who  have 
deposited  them,  or  the  persons  to  whom  they  ought  to  return, 
will  recover  them  preferably  to  all  other  creditors,  for  it  is  their 
own  proper  goods.* 

XXVIIL 

1763.  He  who  innovates  the  Debt  loses  his  Privilege.  —  If  he 
who  was  creditor  to  a  public  depositary  because  of  moneys  depos- 
ited into  his  hands,  such  as  those  who  are  to  receive  back  moneys 
that  have  been  consigned  by  order  of  court,  or  for  some  other 
cause,  has  innovated  his  debt,  and  changed  the  nature  of  the  de- 
pofiity  as  if  he  has  taken  a  bond  as  for  money  lent,  he  will  be  enti- 
tled no  longer  to  any  privilege ;  and  it  would  be  the  same  thing 
as  if  be  had  left  his  money  in  the  hands  of  the  depositary,  that 
ha  might  receive  interest  for  it;  for  he  will  have  thereby  changed 
the  nature  of  the  deposit,  and  converted  it  into  a  contract  of  loan.' 

XXIX. 

1764.  Concurrence  of  Creditors  for  several  Deposits.  —  The 
tiuee  preceding  articles  relate  to  the  competition  between  creditors 
wlio  are  to  receive  sums  of  money  or  other  things  deposited,  and 
tlie  particular  creditors  of  the  public  depositary.  But  as  to  the 
cieditors  of  sums  of  money  or  other  things  deposited,  if  they  come 
in  competition  with  one  another  for  their  respective  deposits,  the 
privilege  which  they  had  all  of  them  on  the  office  of  the  receiver, 
and  their  preference  before  his  particular  creditors,  being  common 
to  them  all,  they  lose  the  effect  of  it  among  themselves,  and  they 
oome  all  in  to  share  equally  in  the  price  of  the  office,  in  propor- 
tion to  their  respective  claims.*^      So  that,  for   example,  all  the 


fSttMn  of  others  which  might  be  started  on  this  sabject;  we  make  only  this  transitory 
to  show  how  much  it  is  to  be  wished  for  that  this  matter  were  fully  settled. 
*  jL.  24,  4  S,  Z>.  de  re6.  auct.  jud.  pou. 

^  L.f4,\  2jD.de  reb.  auct.  jud.  pou.  He  who  takes  interest  for  a  sum  of  money  which 
deposited  into  another's  hands  becomes  creditor  of  it  as  of  money  lent.  For  the 
prodooes  no  interest,  neither  can  the  depositary  owe  any.  So  that  when  he  pays 
it  is  becaose  he  does  not  keep  the  money  any  longer  as  a  deposit,  bat  con- 
it  to  his  own  proper  use,  with  the  consent  of  the  person  who  ought  to  rcceiye  it 
tiw  reodnng  of  interest,  although  it  is  not  lawful  on  the  part  of  the  creditor,  yet  it 
li  ahnijB  a  mark  of  the  intention  of  the  creditor  and  of  the  debtor  to  change  the  deposit 
iato  a  eoiitiact  of  loan. 

t  L.lyS  *^'  ^'  depot.  We  are  to  understand  the  concurrence  explained  in  this  article 
mkf  wHh  respect  to  all  the  creditors  of  one  order,  considered  together  as  haying  one  and 
tha  Mine  credit,  and  to  all  those  of  the  other  orders  considered  in  the  like  manner  for  the 
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creditors  of  one  order,  whose  conaignment  was  prior,  coming  it 
competition  with  crcditorB  of  another  ord*r,  whose  consignment 
was  made  a.  long  time  alter  the  first,  there  would  be  no  pnttnam 
given  to  the  first  on  the  price  of  the  office  that  is  subject  lo  Iha 
privilege  ;  but  each  order  of  creditors  would  have  a  propoitioiMbli 
share  of  the  price,  according  to  the  value  of  the  effects  conagned 
by  every  one  of  them.  For  it  is  by  virtue  of  their  privilege  tbl 
the  creditors  of  these  orders  are  entitled  to  receive  the  price  of  llil 
office,  which  was  made  a  part  of  the  estate  of  this  oflicej  imJj 
upon  condition  of  its  being  equally  appropriated  for  the  lecmin 
of  all  the  sums  of  money  or  other  things  that  should  be  tbcfedis 
deposited  in  the  hands  of  the  said  officer. 

.    * 
XXX.  « 

1765.  Effect  of  Privileges.  —  All  privileges  make  a  paitkalvi^ '. 
propriation,  which  gives  to  the  creditor  who  is  privileged  tfao  lU^  ^ 
for  his  pledge,  although  there  be  neither  covenant  nor  condcoifr 
tion  which  expressly  mentions  this  preference.  For  it  is  wuK3(d  ' 
to  the  title  of  the  credit,  by  the  nature  of  the  debtr  and  lUfcl^  i 
no  express  mention  be  made  of  it.  And  if  the  debt  were  Bel  4  \ 
itself  privileged,  it  could  not  be  made  such  by  the  effect  of  a  obit 
nant'' 

XXXI. 

1766.  Difference  of  Priviipges  as  to  the  AppropriMum  of  Gttk- 1 
—  Among  the  privileges  of  creditors,  there  are  soirte  which  •fa'  1 
only  one  particular  thing,  and  do  not  reach  to  the  n»t  of  ^  , 
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to  buy  lands  or  tenements,  or  to  make  improvements  on  them,  do 
not  extend  to  all  the  goods  of  the  debtor ;  but  are  limited  to  the 
ttdngB  appropriated  for  the  security  of  that  particular  debt^  And 
these  creditors  have  against  the  remainder  of  the  debtor's  estate 
frnUtj  a  personal  action,^  or  a  mortgage,  if  they  have  stipulated  it 
But  law  charges  and  the  funeral  expenses  have  their  preference 
iqpon  all  flie  goods  without  distinction. 

XXXIL 

1767.  QmpetUian  and  Preference  among  OredUars  who  are  privir 
Uged.  —  Among  creditors  who  are  privileged,  some  of  them  are 
preferred  before  others,  according  to  the  nature  of  their  privileges, 
and  the  disposition  of  the  laws  or  customs."^  Thus,  he  who 
baa  furnished  money  to  repair  a  house  which  was  in  danger  of  fall- 
ing 18  preferred  to  the  seller  of  that  house,  who  demands  the  price 
of  the  sale.  Thus,  he  who  has  let  a  barn  to  a  farmer  will  be  pre- 
fsned  for  the  rent  of  his  lease  before  the  proprietor  to  whom  the 
&rmer  is  indebted  for  the  rent  of  the  farm,  on  which  the  fruits 
which  are  put  into  the  bam  grew.  Thus,  the  expenses  at  law  being 
tiie  debt  of  all  the  parties,  they  are  preferred  to  all  privileges  wbat- 
•oever.  Thus,  those  who  have  privileges  on  movables  are  preferred 
to  the  privilege  of  the  king.^  Thus,  funeral  charges  are  preferred 
before  the  rent  due  to  the  landlord  of  the  house,  on  the  movables 
of  the  tenants.®  Thus,  in  all  the  cases  of  a  concurrence  of  privi- 
leges, their  preference  is  regulated  by  the  distinctions  which  the 
Hatare  of  the  said  privileges  makes. 

XXXIIL 

1768.  A  Case  of  Preference  among  Creditors  who  have  the  same 
Privilege.  —  If  he  who  sells  a  house  occupied  by  a  tenant  reserves 
to  himself  the  rent  of  the  house  for  a  certain  time,  and  it  be  agreed 
tiiat  the  movables  of  the  tenant  shall  serve  as  a  pledge  for  the  se- 
euity  of  the  rent  reserved  to  the  seller,  as  well  as  for  the  rent  which 
diall  faU  afterwards  due  to  the  buyer ;  the  seller  shall  be  paid  in 
ttie  first  place  out  of  the  movables,  if  their  agreement  has  not  regu- 
lated it  otherwise.^ 

*  8m  die  foregoing  article.    This  is  s  oonseqmence  of  the  nature  of  a  privilege. 
'  1^  17,  C  depign, 

*  This  is  a  consequence  of  the  nature  of  privileges.   See  all  the  articles  of  this  section. 
■  See  the  remark  on  the  twenty-third  article. 

*  L.14,S  ltD,derel,etntmpt./im.  P  L.  13,  D.  qui  potior. 
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XXXIV. 

1769.  Ttiree  Orders  of  Oreditora.  —  It  followa  from  all  tbe  pi^ 
ceding  rules,  that  among  creditors  there  are  tliree  orders.  Hk 
first  is,  of  those  that  are  privileged,  who  go  before  all  the  nthm. 
and  take  place  among  themselves  according  to  the  distinctioM  af 
their  preferences.  The  second  is,  of  those  that  have  morlgtge^ 
who  have  their  rank  after  the  privileged  creditors,  aocording  to  the 
dates  of  their  mortgages.  And  the  third  is,  of  creditors  by  wnliaft 
and  others  who  have  only  personal  actions,  who,  not  being  digtif 
guished  either  by  privilege  or  mortgage,  come  in  therefore  joiallj 
together,  and  share  equally  in  proportion  to  their  debt«.* 


J 


SECTION    VI. 


OF   SUBaTITUTlON    TO   THE 


OR  TO    THE    PRIVILECe  U 


THE    CREDITOR. 

1770.  Explanation  of  the  Nature  of  SubstiliUiont,  and  of  Atif 
Kinds. —  Although  this  matter  of  the  substitution  to  the  ri^tiij 
creditors,  being  in  itself  simple  and  natural,  ought  to  be  plain  ni 
easy  ;  yet  the  different  ways  of  acquiring  the  substitution,  and  tW 
inconveniences  which  one  may  fali  into  for  want  of  obscrTiii^  ■ 
every  one  of  them  that  which  is  essential  to  it,  cause  a  mullipiio^ 
of  combinations  which  may  perplex  this  matter,  and  rends  )t 
obscure  and  difficult.  For  which  reason  we  bave  jod^  t  1 
would  be  useful,  before  we  proceed  to  explain  the  rules  tbrno^tn  j 
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rights,  snch  as  the  sale  of  an  inheritance,  which  transmits  to  him 
who  buys  it  all  the  rights  of  the  heir,  that  he  may  exercise  them 
in  the  same  manner  as  the  heir  himself  might  have  done.  Others 
are  particnlar,  of  a  certain  thing,  such  as  the  assignment  of  a  bond. 
Some  are  gratuitous,  as  an  assignment  made  by  a  donor  to  a  do- 
nee, when  the  donation  contains  debts  due  to  the  donor,  or  other 
rights.  And  there  are  some  assignments  which  are  made  for  a 
▼alnable  consideration ;  as  if  a  debtor  assigns  a  debt  that  is  owing 
to  him  for  the  payment  of  his  creditor,  or  if  a  creditor  makes  over 
to  a  third  person,  for  a  certain  price,  a  debt  that  is  due  to  him. 

1773.  All  these  sorts  of  assignments  have  this  effect,  that  the 
assignee  succeeds  in  the  place  of  the  creditor,  and  that  he  may  ex- 
ercise the  rights  which  are  made  over  to  him  in  the  same  manner 
as  the  creditor  might  have  done  himself  before  the  assignment, 
and  with  the  benefit  of  the  mortgage  and  privilege  which  the  cred- 
itor had. 

1774.  There  is  another  manner  of  substitution  to  the  rights  of  a 
creditor,  when  his  debtor,  borrowing  money  to  pay  what  he  owes 
him,  agrees  with  the  person  of  whom  he  borrows,  that  the  moneys 
shall  be  applied  towards  the  payment  of  that  creditor,  and  that 
the  person  who  lends  the  money  shall  be  substituted  in  the  place 
of  the  said  creditor.  And  this  acquires  to  this  new  creditor  the 
right  of  the  first,  provided  it  be  mentioned  in  the  acquittance  that 
the  payment  is  made  with  his  money.  For  the  debtor  who  had 
pow^r  to  engage  himself  to  the  first  creditor  may  also  engage  him- 
self on  the  same  conditions  to  him  who  pays  off  the  first  creditor ; 
and  by  putting  him  in  the  place  of  the  first  creditor  who  receives 
his  moneys,  he  does  no  wrong  to  his  other  creditors,  and  changes 
nothing  in  their  condition. 

1776.  The  substitution  may  likewise  be  acquired  without  the 
consent  of  the  creditor,  by  an  order  of  the  judge,  and  that  either 
with  the  debtor's  consent,  or  sometimes  even  without  it.  Thus,  a 
tntor  who  is  willing  to  acquit  with  his  own  money  a  debt  owing 
by  his  pupil  to  a  creditor,  who  refuses  to  substitute  him  in  his 
room,  may  procure  an  order  to  be  made  for  substituting  him  in 
the  place  of  the  creditor  upon  his  acquitting  the  debt.  And  in 
this  case  the  authority  of  justice  transfers  the  right  of  the  creditor 
to  the  person  who  pays  him,  provided  he  produce  the  order  of 
eomi;  for  his  substitution,  and  make  it  appear  that  the  creditor  has 
been  paid  with  his  moneys.  For  the  judge  does  to  him  who  pays 
for  another  only  the  same  justice  that  is  due  to  him  from  the 
debtor,  and  that  without  prejudice  to  any  other  person. 
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ment ;  yet  the  assignment,  which  is  made  at  the  same  time,  has 
the  same  effect  as  if  the  creditor  had  sold  his  right  to  him  who 
pays  him.  And  as  to  the  effect  of  the  assignment,  it  is  the  same 
thing  to  him  who  pays  for  the  debtor,  whether  it  be  the  person 
who  is  bound  jointly  with  him  for  the  debt,  or  his  surety,  or  a 
third  person.* 

IL 

1780.  SubstUnUian  without  an  Assignment  —  Those  who,  with- 
<nit  an  assignment  from  the  creditors,  procure  an  order  from  the 
judge  appointing  them,  upon  their  paying  the  creditors,  to  be  sub- 
fltitated  in  their  place,  acquire  by  the  payment  the  rights  of  those 
creditors,  their  mortgages,  and  their  privileges ;  and  even  those 
of  the  king,  if  they  purchase  the  debt  that  is  due  to  him,  and 
get  themselves  to  be  substituted  in  his  stead.^ 

IIL 

1781.  jb  what  Manner  a  Third  Person  may  acquire  the  Bight  of  a 
Oreditar,  —  To  acquire  without  the  authority  of  justice  the  right 
of  a  creditor  and  his  mortgage,  it  is  sufficient  to  have  one  of  these 
two  things ;  either  that  he  who  pays  the  creditor  take  an  assign- 
ment from  him,  as  has  been  said  in  the  first  article,  or  that  he 
agree  with  the  debtor  that,  upon  paying  the  debt  for  him,  he  shall 
be  substituted  to  the  rights  of  the  creditor,  and  that  in  this  case  it 
be  mentioned  in  the  acquittance,  that  the  payment  was  made 
with  his  money.  For  then,  although  the  creditor  should  refuse  to 
BUbstitute,  yet  he  who  pays  will  acquire  his  right,  by  the  effect  of 
the  payment,  and  of  the  agreement  with  the  debtor.  And  it 
would  be  the  same  thing,  if,  the  moneys  lent  being  put  into  the 
hands  of  the  debtor  with  this  agreement,  that  he  who  lends  the 
money  should  be  substituted  to  the  rights  of  the  creditor  who  is 
discharged  with  it,  the  debtor  should  afterwards  make  the  pay- 
ment himself,  declaring  in  the  acquittance  that  it  is  with  the 
money  borrowed  of  that  person.  But  if  the  payment  is  made 
only  upon  the  bare  acquittance  of  the  creditor,  and  not  accom- 
panied either  with  the  one  or  the  other  of  these  two  ways  of  ac- 
quiring the  substitution,  it  will  procure  to  him  who  pays  only  a 
bare  action  against  the  debtor,  for  recovering  from  him  the  sum 

*  L.^tD.de  hand,  vd act.  vend. ;— /.  7,  C.deobL  ei  acLf-^l.  6,  eod.    See  the  fourth 
aniele.     L.  36,  D.  dejidejuas. ;  —  I  76,  D.  de  tolut, 
^  L.iJl  C.  depriml.fiK. 

VOL.   I.  59 
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paid  on  his  account,  even  although  it  should  be  expressed  ii 
acquittance,  that  the  payment  was  made  with  the  ntonrra  ol 
third  person.  For  it  might  be  presumed  that  he  had  acqi 
only  what  he  owed." 

IV. 
1782.  Sou?  a  Third  Person  acqidres  the  Privtleg-e  ofaCn 
—  He  who  pays  a  creditor  that  is  privileged  succeeds  to  bis 
lege,  whether  it  be  by  an  assignment  from  the  crediu», 
makes  over  to  him  simply  his  right,  or  by  a  substitution 
by  the  judge ;  as  has  been  said  in  the  second  article ;  ot  i 
agreement  with  the  debtor,  as  shall  be  explained  in  the  folk 
article.* 


1793.  Bow  the  Privilege  is  acquired  without  Substihaion.— 
may  acquire  the  privilege  of  a  creditor  without  substitatioD,  j 
same  manner  as  a  mortgage,  by  an  agreement  with  the  A 
that  he  who  shall  pay  for  him  shall  have  the  privilege.  And 
no  matter  whether  the  paynient  be  made  to  the  creditor  fa] 
who  lends  the  money,  or  by  the  debtor  with  whom  the  roon^ 
been  intrusted,  provided  that,  both  in  the  one  and  the  otber 
it  appears  by  the  acquittance  that  the  payment  is  made  wtti 
money  of  that  person,*  as  has  been  said  in  rel&tioa  to  the  I 
gage  in  the  third  article. 


'  £.  SI,  C  depign.  el  hyp.; — /.  1,  C.  de  kU  rpii  In  prior.  ertJ.  Ik-  ■ 


^.— la,. 
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VL 

1784.  Of  a  Creditor  who  pays  off  a  Creditor  more  ancient  than 
himself.  —  He  who,  being  already  a  creditor,  pays  off  another  cred- 
itor of  the  same  debtor  who  is  prior  to  himself,  succeeds  to  his 
nuxrtgage,  although  he  have  made  no  such  agreement,  nor  received 
any  substitution.  For  his  quality  of  creditor  makes  it  to  be  pre- 
mmed  that  he  pays  him  who  is  a  more  ancient  creditor,  with  no 
other  view  than  that  he  may  succeed  in  his  place,  and  thereby 
flecure  his  own  debt,  which  distinguishes  his  condition  from  him 
who,  having  no  such  interest,  pays  for  the  debtor  without  substitu- 
tion, and  of  whom  it  may  be  said,  that  perhaps  he  was  under  an 
obligation  to  the  debtor  to  pay  for  him.' 

VIL 

1785.  A  ISwchaser  substituted  to  the  Creditors  whom  he  pays  off. 
•^  The  purchaser  of  an  estate,  employing  the  price  of  his  purchase 
for  the  payment  of  the  creditors  to  whom  the  estate  was  mort- 
gaged, is  substituted  to  their  right  to  the  value  of  what  he  pays 
them.  For  by  paying  them  with  the  price  of  their  pledge  in  order 
to  secure  it  to  himself,  he  preserves  it  to  himself  for  the  value  of 
what  he  pays  them,  against  other  subsequent  creditors,  although 
tiiey  be  prior  to  his  purchase.^ 

VIII. 

1786.  Substitution  by  an  Attachment.  —  The  creditor  who,  by 
TOtue  of  his  mortgage  or  of  an  order  from  the  judge,  attaches  the 
lights  and  actions  which  his  debtor  has  against  those  who  are 
indebted  to  him,  procuring  what  he  has  attached  to  be  adjudged 
to  him,  is  substituted  to  the  mortgages  and  privileges  which  his 
debtor  had  for  the  debts  that  are  attached.^ 

tfw  debtor's  bond  to  him  who  advanced  the  money  will  senre  as  a  proof  that  the  occasion 
•f  die  kwn  was  to  pay  off  the  creditor,  and  the  creditor's  acquittance  will  prove  that  the 
i  pat  to  that  nse.  And  as  to  what  is  said  in  the  law  cited  on  this  article,  that 
miut  be  no  interval  of  time,  that  is  to  be  applied  to  the  usage  of  the  Roman  law, 
to  which  covenants  were  often  made  withoat  any  writing ;  and  therefore  the 
of  time  might  have  occasioned  the  loss  of  the  proof  how  the  moneys  had  been 

'  L.  16,  D.  qidpol.  inpign.; — v.  I.  11,  f  4,  eod.;  —  l.  12,  4  9,  «rf.;  —  I-  17,  eod, 

S  X.  3,  C.dehit  qui  in  prior,  cred.  loc.  tvui.;  —  /.  17,  D.  qui  pot.    See  the  preceding  ar- 

tide. 

^  L,  It  C.  de  proet.  pign.    The  debt  which  is  attached  is  adjadged  to  the  creditor  who 

such  as  it  belonged  to  the  debtor. 
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that  the  payment  Bbonld  be  entire,  of  all  that  is  due  for  principal, 
iDterest,  and  charges.^ 

IL 

1790.  Bjf  a  iVbva^um.— -Novation,  which  extinguishes  the  first 
obligation,  changing  it  into  a  new  one,  extinguishes  also  the  mort- 
gage which  was  an  accessory  to  it,  if  it  is  not  reserved.® 

ILL 

1791.  By  the  Oath  of  the  Debtor,  when  the  Debt  is  referred  to 
Uj  amd  he  swears  that  he  owes  nothing,  or  by  a  Judgment  which 
acquits  Urn,  —  Whatever  annuls  the  debt  discharges  the  mort- 

Thus.,  when  a  debtor,  to  whose  oath  the  debt  is  referred, 
that  he  has  paid  it,  or  when  he  is  acquitted  by  a  judgment 
fipom  which  there  lies  no  appeal,  the  debt  and  the  mortgage  axe 
wumlled.  And  it  is  the  same  thing  in  all  the  cases  where  the 
obligation  subsists  no  more.^ 

IV. 

1798.  By  every  Thing  that  is  instead  of  Payment  —  Whatever 
may  be  reckoned  to  be  in  the  place  of  payment  extinguishes  the 
mortgage.  Thus,  for  example,  if  the  creditor  contents  himself 
either  with  a  surety,  or  with  another  debtor  instead  of  the  former, 
or  with  another  pledge  instead  of  the  first;  in  all  these  cases, 
and  others  of  the  like  nature,  the  mortgage  ceases,  if  it  appears  to 
have  been  the  intention  of  the  parties  to  discharge  the  mortgage, 
and  to  restrain  the  creditor  to  these  other  siireties,  although  his  con- 
dition become  thereby  less  advantageous.* 

V. 

1793.  By  consigning  the  Debt  in  Case  the  Oreditor  refuses  to 
receive  Payment.  —  If  it  is  by  reason  of  the  creditor's  refusing  his 
payment  that  he  detains  the  pledge,  or  insists  to  have  it  exposed 
to  sale,  the  debtor  may  tender  the  money  in  court,  and  consign  it, 
in  order  to  his  being  discharged  from  the  debt,  to  hinder  the  sale, 

^  iS.  95,  4  14»  t>.  /am.  erci»c.;^l.  2,  in/.  C.  defni.  vend.  pign.  imp.  n.  /)./ — /.  6,  C  de 
pign.    See  the  fourth  article  of  the  third  section  of  this  title. 

*  ^.  11,  f  1,  Z>.  cfe  pign.  act.    See  what  novation  is  in  the  title  of  Abuahbnt. 
'  L,  13,  D.  quib.  mod.  pign.  vd  hyp.  sol. ; — /.  6,  eod, 

•  L,  6,  D.  <pah.  mod.  pign. ;  — /.  9,  4  3,  D.  depign.  ad.;  — I.  3,  C  de  hut.  pign. 
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IX 

1797.  Tlie  Prescription  of  the  Debt  extinguishes  the  Mortgage. 
—  If  the  debt  for  which  the  mortgage  was  given  be  extinguished 
by  prescription,  the  mortgage,  which  was  only  an  accessory  of  the 
ddbti  is  annulled.^ 

X. 

179a  y  the  Debtor  loses  his  Right  to  the  Pledge^  the  Creditor 
lues  kis  Mortgage  on  it. —  If  the  debtor  who  has  mortgaged  a 
hud  or  tenement  happens  to  lose  the  right  he  had  to  it,  as  if  he  is 
stripped  of  it  by  an  eviction,  or  by  a  power  of  redemption  vested  in 
a  fimner  owner  or  in  the  next  of  kin,  or  by  other  causes,  the  mort- 
gage which  he  had  assigned  on  the  said  land  or  tenement  does 
not  subsist  any  longer,  unless  it  was  by  his  own  proper  act  that 
he  lost  his  right ;  as  if,  for  example,  when  he  was  able  to  defend 
himwglf  against  the  said  eviction  or  power  of  redemption,  he 
yielded  to  it;  if  he  neglected  to  demand  the  sale  of  an  estate, 
aeiaed  on  in  the  hands  of  a  third  person,  and  which  belonged  to 
him ;  if  he  did  not  defend  himself  in  a  good  cause ;  or  if  he 
abandoned  any  other  way  his  right.  For  in  all  these  cases  the 
creditor  may  exercise  the  rights  of  his  debtor  in  order  to  pre- 
tcnre  his  own.°^ 

XL 

1799.  Effect  of  Redhibition  of  the  Thing  mortgaged,  —  If  a 
debtor  who  had  bought  a  house,  or  lands,  or  a  movable,  and  had 
afterwards  engaged  it  to  a  creditor,  has  a  mind  to  dissolve  the 
•ale  by  redhibition,  that  is,  by  obliging  the  seller  to  take  back  the 
thing  sold  because  of  some  defect  in  it,  his  creditor  may  hinder 
him,  unless  the  debtor  provides  for  his  security,  either  by  giving  him 
the  price  which  the  seller  shall  be  obliged  to  restore  to  him,  or  by 


'  Z0.  6,  D.  qtiib.  mod.  pign.;  —  /.  12)  Z).  de  divert,  temp,  pnuc,; — /.  3,  C.  de.  prceac.  30 
•if  40  aim.  By  the  Roman  law  the  hypothecary  action  was  extingaiflhed  only  by  a  pre- 
■criptioii  of  forty  years  against  the  debtor  and  his  heirs,  and  likewise  against  a  third  pos- 
•eMor,  if  the  debtor  was  still  alive.  Thns,  the  hypothecary  action  was  of  a  longer  dura- 
tioo  diMi  the  bare  personal  action.  See  the  end  of  the  preamble  of  the  fourth  section  of 
cmd  PntcripHon.  This  prescription  of  forty  years  is  observed  in  some  provin- 
Bnt  we  have  conceived  the  rule  according  to  the  common  and  natural  usage,  which 
DO  longer  duration  to  the  hypothecary  action  than  to  the  bare  personal  action,  for 
tiie  remaon  explained  in  the  article. 

"  £0.  3,  D.  gmb.  mod.  pign. ;  ^- 1,  pen.  C,  de  mm,  man,  pee. 
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the  creditor  to  the  alienation  of  his  pledge,  the  knowledge  which 
he  may  have  of  it,  nor  the  silence  which  he  keeps  after  he  knows 
it ;  as  if  he  knows  that  his  debtor  is  about  selling  a  house  which 
is  mortgaged  to  him,  and  says  nothing  of  it.  But,  in  order  to  de- 
prive him  of  his  right,  it  is  necessary  that  it  appear  by  some  act 
that  he  knows  what  is  doing  to  his  prejudice,  and  that  he  con- 
sents to  it.  And  a  creditor  does  not  lose  his  mortgage  by  his 
consent,  except  when  it  appears  evidently  that  his  intention  is  to 
resign  it,  or  that  there  be  ground  to  charge  him  with  dishonesty, 
for  not  having  declared  his  right,  when  he  was  under  an  obliga- 
tion to  do  it.  Thus,  for  example,  if  he  who  had  mortgaged 
specially  a  house  or  lands  to  a  former  creditor,  for  an  annuity, 
engages  it  in  the  same  manner  to  a  second  creditor,  for  another 
annuity,  declaring  to  him  that  the  said  house  or  lands  were  not 
mortgaged  to  any  body  else,  and  the  first  creditor  signed  the  con- 
tract either  as  a  party  or  a  witness,  he  will  have  thereby  rendered 
himself  an  accomplice  to  this  false  declaration,  and  cannot  exercise 
his  mortgage  on  the  said  house  or  lands  to  the  prejudice  of  this 
second  creditor.  Thus,  on  the  contrary,  if  a  creditor  signs,  as  wit- 
ness, a  contract  of  marriage  or  other  deed,  by  which  his  debtor 
engages  all  his  estate,  he  shall  not  lose  his  mortgage  for  not 
having  entered  his  protestation.  Thus,  he  who  signs,  as  witness, 
a  testament,  in  which  the  testator  devises  houses  or  lands  that  are 
mortgaged  to  the  said  witness,  will  not  lose  his  mortgage.  And 
in  general  we  ought  to  judge  of  the  effect  of  these  approbations 
by  signature  or  otherwise,  according  to  the  circumstances  of  the 
quality  of  the  acts,  of  that  of  the  persons,  of  the  knowledge  which 
they  may  have  of  the  wrong  which  either  their  approbation  or 
their  silence  may  do  to  their  own  interest  and  to  that  of  others, 
fA  their  sincerity  or  disingenuity,  of  the  intention  of  the  contractors, 
and  other  circumstances  of  the  like  nature.' 

'  X.  8,  f  15,  Z).  quib.  mod.  pign.;  —  /.  9,  §  1,  7).  quiib.  mod.  pign.;  —  /.  34,  4  2,  D.  de  leg. 
1;  —  r.  /.  8,  D.  de  rcK.  vend. ;  —  /.  39, 1),  de  pign.  act.  It  is  necessary  to  remark,  on  tliis 
article,  the  difference  there  may  be  between  a  creditor's  signing  an  instmmcnt  as  a  party, 
and  his  signing  it  only  as  a  witness.  Whatever  ho  signs  as  a  party  binds  him  without 
donbt.  But  in  deeds  which  he  signs  as  a  witness,  and  where  the  signature  is  put  only  for 
a  testimony  to  the  truth  of  what  is  transacted  between  the  contracting  parties,  one  cannot 
draw  a  conseqiicnce  from  the  witness's  signing  that  may  be  of  prejudice  to  him,  unless 
he  shoald  give  occasion  by  his  signing  for  one  of  tlic  parties  to  l>e  cheated,  as  in  the 
eaae  of  tlie  witness  who  signs  the  contract  in  which  is  inserted  the  false  declaration  ex* 
plained  in  the  article.  For  in  that  case  the  silence  of  the  witness  implies  a  disingenu- 
ity, which  makes  him  accessory  to  the  knavery  of  his  debtor.  But  if  a  witness  does  not 
coatribote  any  thing  on  his  part  to  the  cheating  and  overreaching  any  of  the  parties,  and 
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their  part,  lest  the  heir  or  executor,  who  is  their  debtor,  engaging 
himself  in  an  encumbered  inheritance  or  succession,  his  goods 
should  go  to  the  creditors  of  the  deceased,  to  their  prejudice,  the 
same  equity  demands  that  they  may  have  power  to  distinguish 
and  separate  the  estate  of  the  heir  or  executor  from  that  of  the 
deceased.  As  to  which  it  is  necessary  to  observe,  that,  although 
the  condition  of  the  creditors  of  the  heir  or  executor,  and  that  of 
the  careditors  of  the  deceased,  ought  to  be  equal,  yet  the  Roman 
law  had  ordered  it  otherwise,  and  did  not  allow  the  separation  of 
goods  to  the  creditors  of  the  heir  or  executor  for  this  reason,  that, 
a  debtor  being  at  liberty  to  bind  himself,  he  may  make  the  con- 
dition of  his  creditors  worse,  by  entering  into  new  engagements  to 
their  prejudice.*  But  this  nicety  has  not  been  received  into  use 
with  us ;  and  it  has  been  thought  reasonable  that  the  liberty  which 
a  debtor  may  have  to  contract  new  debts,  although  prejudice  may 
arise  from  thence  to  his  creditors,  ought  not  to  be  drawn  to  such 
a  consequence.  For  if  it  is  permitted  to  this  debtor  to  engage 
himself  to  new  creditors  by  accepting  a  succession  charged  with 
debts,  his  creditors  ought  not  to  be  debarred  from  making  use  of 
the  light  which  they  have  on  his  goods  to  prevent  their  being  sub- 
jected to  the  charges  of  that  succession;  and  it  is  fully  as  equi- 
table to  grant  them  this  separation  as  it  is  to  grant  it  against 
them,  to  the  creditors  of  the  deceased,  for  the  goods  of  the  suc- 
cession. 

1807.  It  is  true  that,  in  certain  cases,  the  Roman  law  did  grant 
the  separation  of  goods  to  the  creditors  of  the  heir  or  executor ; 
as  if  he  accepted  a  burdensome  inheritance  or  succession,  in  order 
to  defraud  his  creditors:  and  even  in  this  case  it  did  not  grant  it 
easily.     And  this  separation  had  likewise  place  in  some  other 

,  which  it  would  be  needless  to  mention  here;^  but  these 
ptions  were  not  sufficient  to  do  justice  to  the  creditors  of  the 
heir  or  executor,  and  our  usage  allows  them  this  separation  with- 
out distinction. 

1808.  This  remark  concerning  our  usage  in  this  matter  will 
serve  as  an  advertisement,  that  we  are  to  extend  to  the  creditors 
of  the  heir  or  executor  the  rules  which  shall  be  set  down  in  this 
title,   although   mention   be  made  only  of  the  creditors  of  the 


*  Z.  1,  4  S,  Z>.  cfe  aqparat.  ^  V.  1, 1,  f  5,  ef  9eq,  D.  de.  $eparat. 
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SECTION    I. 


of  tbe  nature  and  effects  of  tbb  bbpabatton. 

Art.  L 

1809.  The  Case  of  Separatum.  —  When  the  cxediton  of  a  d 
ceased  person  are  afraid  that  the  heir  or  executor  is  not  solm 
they  may  procure  an  order  from  the  judge  for  separating  H 
effects  of  the  inheritance  or  succeasion  from  those  of  the  beki 
executor,  that  they  may  secure  to  themselvcB  the  goods  of  d 
deceased,  their  debtor,  against  the  creditors  of  his  beir  of  c 
ecu  tor.' 

IL 

1810.  The  Separation  is  independent  on  the  Mortgage.  — 11 
right  of  this  separation  ia  independent  on  the  mortgage,  and  att 
itors  by  writing  may  demand  it.  For  the  bare  efTect  of  their  lU 
gives  them  a  preference  on  the  eatate  of  their  debtor,  before  ll 
creditors  of  his  heir  or  executor,  to  whom  the  deceased  was  aoill 
no  obligation.'' 

la 

1811.  Legatees  have  the  Right  of  Separation.  —  The  kgitti 
of  the  deceased  have  the  same  right  to  demand  this  fteparatiM 
for  they  are  creditors  to  the  succession.  Bat  the  creditors  o(  4 
deceased  are  preferred  before  them,  because   he  could  sot  gi> 
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V. 

1813.  ]^  the  Heir  or  Executor  has  already  alienated  the  Goods  of 
ike  Deceaeedf  there  eon  be  no  Separation. — If,  before  the  separation 
was  demanded,  the  heir  or  executes  had  alienated,  without  any 
intention  of  defrauding  the  creditcvs,  goods  of  the  succession, 
whether  movables  or  immovables,  or  even  the  whole  succession, 
the  oreditors  of  the  deceased  could  not  demand  the  separation  of 
what  had  been  alienated.*  For  the  heir  or  executor,  who  in  that 
quality  was  master  of  the  goods,  had  power  to  dispose  of  them. 
But  this  alienation  with  respect  to  the  immovables  would  be  of 
no  prejudice  to  the  creditors  of  the  deceased  who  had  mortgages 
on  them ;  and  they  might  exercise  their  mortgage  and  their  privi- 
lege, if  they  had  any  against  the  possessors,  in  the  same  maimer 
as  they  might  have  done  if  the  deceased  had  made  the  aliena- 
tion.' 

VL 

1814.  The  Engagement  made  by  the  Heir  or  Executor  does  not 
hmder  the  Separation. —  If  the  heir  or  executor  had  pawned  ox 
mortgaged  movables  or  immovables  belonging  to  the  inheiitaaoe 
or  succession,  before  the  separation  was  demanded,  the  creditors 
of  the  deceased  will  nevertheless  obtain  a  separation  of  those  goods 
that  are  engaged.^  For  the  separation  has  place  as  long  as  the 
property  belongs  to  the  heir  or  executor,  and  that  engagement  does 
not  divest  him  of  it 

VIL 

1815.  The  Separation  takes  Place  in  a  Second  and  Third  Succes- 
sionj  and  beyond  that.  —  If  the  goods  of  an  inheritance  or  succes- 

*  Ifi^D.de  teparat.  Although  it  may  seem  as  if  this  law  related  only  to  the  sale  of 
Ihe  iidieritaiice  or  succession,  yet  the  tenor  and  motive  of  it  comprehend  particular 
alifloations,  and  the  last  words  of  the  law  show  it  plainly  enough. 

'  The  alienation,  into  what  hands  soever  the  lands  and  tenements  that  are  mortgaged 
psM,  do  no  prejadice  to  the  mortgage,  as  has  been  observed  in  the  foregoing  title.  It  fol- 
\om%  finom  this  role,  that,  with  regard  to  the  immovables  alienated  by  the  heir  or  executor, 
tiie  creditors  of  the  deceased,  who  had  no  mortgage  on  them,  have  lost  their  right  to  them, 
•Dd  tfiat  there  remains  to  them  only  the  personal  action  against  the  heir  or  executor,  and 
dw  right  of  a  Mparation  of  the  goods  that  may  still  remain  in  the  hands  of  the  heir  or 
eseeotor.  And  as  to  the  movables  alienated  by  the  heir  or  executor,  the  creditors  of  the 
deoeued,  even  those  who  have  mortgages,  have  lost  their  right  to  them,  in  the  same 
numner  as  they  would  have  lost  it  if  the  alienation  had  been  made  by  the  deceased ;  for 
they  bad  not  acquired  a  right  of  property  in  them  by  the  death  of  the  deceased. 

i  £.  1,  4  8»  D,  de  aqiarat. 
VOL.  I.  60 


710  THE   CIVIt   I^W.  [paBT  1.  KIOK  HL 

eion  pass  from  the  heir  or  executor  to  hia  heir  or  execntor,  ud 
from  him  again  to  his  successors,  and  so  down  to  other  heiis  tai 
execntors  euccessivcly,  so  that  the  first  inheritance  or  Bnccneioa 
and  the  following  ones  are  confounded  together  in  the  hands  ol 
the  heirs  and  executors  to  whom  they  descend,  the  (Tediton  of 
each  inheritance  or  succession  will  follow  the  goods  belonging  to 
the  same  from  one  heir  and  executor  to  the  other,  and  may  demud 
a  separation  of  them.** 

VIIL 

1816.  y  the  Debtor  succeeds  to  kis  Suretgy  the  SeparaUon  lotei 
^ace.  —  If  a  debtor  for  whom  another  person  -waa  engaged  h 
surety  happens  to  succeed  to  him,  the  creditor  may  demand  agiiut 
the  creditors  of  his  debtor  the  separation  of  the  goods  of  ttie  il» 
ceased,  without  any  opposition  from  the  creditors  of  the  sitrety,ct 
those  of  the  debtor  who  succeeds  to  him  as  heir  or  execator;  for 
although  the  obligation  of  the  deceased  surety  be  confoiuided  ia 
the  person  of  the  debtor  who  succeeds  to  him,  yet  the  crcditordos 
not  lose  the  security  which  he  had  on  the  goods  of  the  sojety,  M 
more  than  that  which  he  still  retains  on  the  goods  of  hia  debbx;' 

IX. 

1817.  l^e  SeparaHon  does  not  prejudice  the  Riffht  a^aiiHl  Ik 
Meir  or  Executor.  —  The  creditor  who,  having  demanded  the  itf^ 
ration,  has  not  been  able  to  procure  payment  out  of  the  goodiaf 
the  deceaaed,  retains  still  his  right  against  the  heir  or  execflbt 
But  the  creditors  of  this  heir  or  executor  will  be  preferred  belbfe 
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XL 

1819.  Iff  one  of  the  Heirs  or  Executors  be  a  Creditor ^  he  may  de» 
wumd  the  Separation.  — •  If  among  the  coheirs  or  coexecutors  there 
be  one  of  them  who  is  creditor  to  the  deceased,  he  may  demand 
the  separatioD,  against  the  creditors  of  the  others,  excepting  only 

to  the  portion  of  his  debt  which  he  himself  ought  to  beax.^ 


SECTION    II. 

IN    WHAT   MANNER    THE    RIGHT    OF    SEPARATION    IS    EXTINGUISHED 

OR   LOST. 

1820.  We  shall  not  insert  among  the  rules  of  this  section  that 
of  the  Roman  law,  which  did  not  allow  the  separation  after  five 

;  for  this  prescription  is  not  in  use  with  us. 

Art.  L 

1821.  If  the  Confusion  hinders  the  Separation. —  If  the  goods  of 
the  deceased  happen  to  be  confounded  with  those  of  the  heir  or 
executor,  so  as  that  it  is  not  possible  to  distinguish  and  to  show 
what  things  are  part  of  the  succession,  and  what  not,  the  separa- 
tion in  this  case  will  not  take  place  ;  for  the  confusion  hinders  the 
eflfect  of  it.  And  it  ought  to  be  presumed  that  what  does  not  ap- 
pear to  be  part  of  the  succession  belongs  to  the  heir  or  executor. 
Otherwise,  the  creditors  of  this  heir  or  executor  would  be  obliged 
to  prove  the  right  which  he  has  to  all  the  things  he  has  in  his  pos- 
aesaion,  which  would  neither  be  just  nor  possible.^ 

IL 

1822.  Novation  hinders  also  the  Separation.  —  If  a  creditor  of  the 
deceased  innovates  his  debt,  and  contents  himself  with  the  obliga- 
tion of  the  heir  or  executor,  he  cannot  demand  the  separation  of 
the  goods  of  the  deceased.  For  he  is  no  longer  a  creditor  to  the 
deoNifled,  but  to  the  heir  or  executor.^ 

IIL 

1823.  Difficulties  which  are  regulated  by  the  Prudence  of  the 
Judge*  —  If,  the  separation  being  demanded,  there  occur  difficulties 

^  L.  ltC.de  Urn,  (nith.jud.  pan.  ■£.!,§  12,  D.  de  sqxmU. 

^  £w  1, 4  10,  />.  de  tepcarat. 
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in  it,  as  if  the  confusion  of  the  goods  makes  the  dbitinctioa  of 
them  uncertain,  or  that,  by  reason  of  other  circumstances,  ttxn 
arises  a  doubt  whether  the  separation  ought  to  take  plftvc  or  M 
it  will  depend  on  the  judge  to  give  such  order  and  dkntkn 
therein  as  he  shall  judge  to  be  most  prudent,  according  to  tbec«» 
dition  of  the  things." 


TITLE    III. 


1824.  The  Nature  of  SoMiiy.  —  There  are  two  ways  byiriiitb 
two  or  more  persons  may  he  debtors  of  one  and  the  same  tldag. 
One  is,  in  the  cases  where  they  all  of  Ihem  together  owe  the  vbek 
debt,  but  so  as  that  each  of  them  owes  only  a  portion  of  it  A"J 
the  other,  in  the  cases  where  they  are  ail  boand  for  the  whole  ifH. 
in  such  a  manner  that  any  one  of  them  alone  may  be  oonstniaal 
to  pay  the  whole. 

1825.  Thia  second  manner  is  what  is  called  solidity,  it  ptiif 
the  creditor  a  right  to  exact  the  whole  debt  from  any  one  of  th 
debtara  he  pleases  to  choose.  This  right  may  be  acquirml  tm 
ways;  either  by  the  effect  of  a  covenant,  as  if  eeveral  persons  bcr 
row  a  sum  of  money,  and  oblige  themselves  every  one  for  tl 
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nants;  and  the  roles  ooncerning  it,  which  shall  be  here  explained, 
tnay  suffice  for  the  other,  according  as  they  are  capable  of  being 
•fiplied  to  it^  and  particularly  to  the  solidity  which  may  arise 
fiom  fiuitts  winch  are  not  accompanied  with  any  crime  or  offence,^ 
and  which  are  one  of  the  matters  that  come  within  the  design  of 
this  work,  the  same  having  been  treated  of  in  the  eighth  title  of 
the  second  book. 

1627.  This  Solidity  is  to  be  nnderstood  only  of  what  concerns 
tiie  interest  of  the  creditor,  and  does  not  hinder  the  debt  from 
bong  divided  among  the  debtors,  according  to  the  portion  that 
each  of  tiiem  onght  to  bear  of  it. 

1828.  As  a  debt  may  be  due  in  the  whole  by  every  one  of  Hbe 
debtors  to  ibe  creditor,  so,  likewise,  there  may  be  another  sort  of 
,  of  a  debt  due  to  many  creditors,  whether  by  one  debtor 
or  by  many,  if  the  condition  of  the  debt  be  such  that,  as 
one  of  the  debtors  who  is  bound  for  the  whole  debt  may  be 
eomtrained  alone  to  pay  the  whole,  so  every  one  of  the  creditors 
among  whom  the  solidity  is  may  have  alone  and  by  himself  the 
■gilt  to  exact  the  whole  debt,  and  to  discharge  the  debtor  of  it, 
respect  to  all  the  other  creditors. 


SECTION    I. 
of  solidity  amono  debtors. 

Art.  L 

1829.  Definition  of  Solidity.  —  The  solidity  among  debtors  is 
the  engagement  which  obliges  every  one  of  them  to  the  creditor 
for  the  whole  debt^ 

IL 

1830.  There  is  no  Solidity  unless  it  be  expressed.  —  The  obliga- 
of  two  or  more  debtors,  who  promise  one  and  the  same  thing, 

not  bind  every  one  of  them  for  the  whole,  unless  it  be  partic- 
alaily  so  expressed  in  the  obligation.^    And  each  debtor  will  be 
only  for  his  own  share  of  the  debt     And  it  would  be  the 


^  See  tin  fiftiiartide  of  the  first  section  of  Z^dinapineN^^ 

•  £.5,4  hD.deduob.nis;'^L2,  C.flMf.;  — 4  l,JBiK.«od.    See  the  tfaiid  article. 

^  L.  II,  m/m.D,de  Aub.  n» ; — /.  47,  D.  Joeat. 
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same  thing  if  two  or  more  persona  were  condemned  by  aeonitrf 
justice  to  pay  one  and  the  Bame  thing,  and  that  the  sentaoeefii 
not  expressly  bear  that  each  of  them  should  b«  liable  fot  ill 
whole."  Foi  in  a  doubt,  obligations  are  to  be  interpreted  in  fiiq 
of  those  who  are  bound.^ 

HL 
1831.  The  Soliditj/ does  not  kinder  the  DiviHon  of  the  DMmmi 
the  Debtors.  —  Although  it  has  been  agreed  that  every  one  of  A 
debtors  should  be  hound  for  the  whole  debt,  yet  it  is  □eveitfactai 
divided  among  them;  and  the  creditor  cannot  immediately  sue u; 
one  of  them  for  the  whole  debt.  Bat  before  he  demand  from  oa 
the  portions  due  by  the  others,  he  ought  to  diacnss  every  one  & 
his  own  portion ;  and  he  may  afterwards  recover  the  portions  i 
those  who  were  not  able  to  pay  frara  the  other  remaining  debM 
For  the  clause  of  soUdity  being  inserted  in  the  obligation  onlyil 
the  creditor's  greater  security,  the  soUdity  implies  the  ooodidll 
that  each  debtor  obliges  himself  to  pay  for  the  others  only  io  CM 
that  some  of  them  fail  to  pay  their  proportions.  Thus,  when  aoM 
of  the  debtors  prove  insolvent,  or  because  of  their  abe«fMe  4 
creditor  cannot  get  payment  of  their  portions  of  the  debt,  4 
other  debtors  answer  for  them,  and  every  one  bears  his  part  of  A 
deficiency  in  proportion  to  his  own  share."  But  if  the  debtofs  «ll 
are  bound  each  of  them  for  the  whole  debt  renounce  this  b 
which  the  law  gives  them,  and  which  is  called  the  benefit  oftMl 
ion,  every  one  of  them  may  be  constrained  alone  to  pay  the  wM 
debt;  for  every  one   may  renounce  what  the  law  establisha  il 
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IV. 

1882.  Jk  all  Sorts  of  Obligaiions  the  Parties  may  bind  themselves 
for  the  whole.^*  The  obligation  may  be  such  as  to  bind  every  one 
of  tiie  parties  for  the  whole  debt,  let  the  cause  of  the  engagement 
be  of  what  nature  soever  it  will.  Thus,  several  persons  may 
oblige  themselves  after  this  manner,  in  a  loan,  in  a  sale,  in  a  con- 
Inct  of  letting  and  hiring,  in  a  deposit,  and  in  all  other  sorts  of 
ebgagements.  And  one  may  bind  himself  in  this  manner  for  a 
legacy,  for  a  gaardianship,  for  an  engagmement  entered  into  by 
Older  of  the  judge,  and  for  all  other  causes  whatsoever.' 

V. 

1833.  The  Condition  of  Parties  who  are  obliged  each  ofihemfor 
Ae  whole  may  be  different. —  Although  the  solidity  renders  the 
eoodition  of  the  parties  who  are  bound  jointly  together  equal,  in 
tket  every  one  of  them  is  bound  for  the  whole ;  yet  they  may  be 

distingubhed  by  differences  which  render  the  obligation 
or  less  hard  with  respect  to  some  than  to  others.  Thus,  in 
Oe  case  of  two  persons  bound  solidly  for  the  same  thing,  one  may 
fjn%  particular  securities  which  the  other  does  not,  as  a  pledge  or 
■nnty.  l^us,  the  obligation  of  one  may  be  pure  and  simple, 
Wbibt  that  of  the  other  is  conditional ;  or  the  term  of  payment 
ty  be  shorter  for  one  than  for  the  other.  But  these  differences 
no  hindrance  why  the  creditor  may  not  sue  him  who  owes 
Vitfaout  a  condition,  or  whose  term  is  come,  without  waiting  for 
Ibe  condition  or  term  of  the  other.^ 

VL 

1834.  Relief  of  him  who  pays  for  the  others,  —  If  one  of  the 
debtors  who  are  obliged  solidly  together  pays  for  the  others,  he 
shall  have  his  remedy  against  them  for  recovering  their  proportions, 
and  so  much  as  every  one  of  them  ought  to  pay  of  the  portions 
of  those  who  prove  insolvent,  but  no  more.  For  as  the  debt  is 
divided,  with  respect  to  the  creditor,  so  the  relief  of  him  who  pays 
Cbt  fhe  others  is  divided  also,  and  is  limited,  with  regard  to  each 
dsbtcnr,  to  his  portion,  because  it  is  only  his  portion  that  is  paid 
farbim.^ 

■  £b  9,  Z>.  de  dmb.  reis;^!.  13,  4  9,  D.  locat. ;  —  /.  14,  D.  de  duob.  ras, 
'  Zb  7,  Z).  A  ikufb.  reit;  —  ^  ult.  Inst.  eod.;  —  L  6,  \  1,  eod.;  —  v.  I  9,  S  >»  ^• 
^  L.%  Cde  duob.  reis.    It  is  in  this  manner  that  this  relief  ought  to  hare  its  effect,  if 
te  dtbCor  wlio  pays  for  the  others  has  no  other  right  besides  the  indemnity  which  tbej 
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VII. 


1835.  TTie  Aclion  a^inst  one  of  the  Debtors  does  koI  nuike  I 
Solidity  to  cease.  —  If,  among  several  debtors  who  are  boond  en 
one  of  tbem  for  the  whole  debt,  the  creditor  seeks  for  paym 
from  one  of  them  whom  he  chooses,  withont  suing  the  othcn; 
retains  nevertheless  the  liberty  of  bringing  his  action  aftnvM 
gainst  the  other  debtors,  whether  the  £rst  to  whom  he  addnri 
himself  were  solvent  or  not.' 

vnL 

1836.  7%e  Personal  Exception  which  one  of  the  Debton  u 
have  does  not  serve  for  the  others. —  All  the  exceptions  wfaicb  I 
parties  who  arc  obliged  may  have  against  the  creditor,  and  iM 
are  not  limited  to  their  persons,  but  which  have  relatioD  to  I 
common  obligation,  serve  for  the  discharge  of  all  the  peri 
obliged.  Thus,  for  example,  if  the  obligation  hath  be«i  fli 
tracted  by  force,  if  it  is  contrary  to  good  manners,  if  it  is  dqII,? 
is  acqoitted,  these  kinds  of  exceptions  which  relate  to  the  oblg 
tion  are  common  to  all  the  parties  who  are  bound  by  it  Bni 
personal  exceptions  which  some  of  the  parties  obliged  may  1*1 
such  as  a  minority,  the  interdiction  of  a  prodigal,  or  eome  cbtq 
of  condition,  which  should  make  the  recovering  of  the  debt  rife 
impossible  or  difficult  to  the  creditor,  such  as  a  DstuiBl  «  dl 
death,  and  the  other  obstacles  of  the  like  nature,  wbteii  BJf 
happen  on  the  part  of  some  of  the  debtors,  would  not  hintefl 
effect  of  the  solidity  with  regard  to  the  others."  For  then  eU^ 
tions  and  these  changes  do  not  extinguish  the  debt,  wbA  <^ 


I 

ir- 
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for  example,  if  one  of  the  debtors  should  appear  to  foe  in  his  own 
light  a  creditor  to  their  common  creditor,  his  fellow-debtors  might 
dsmaTid  of  their  common  creditor  a  compensation  of  the  portion 
iti  the  debt  which  would  fall  to  the  share  of  their  fellow-debtcnr, 
vfao  18  creditor  to  him.  And  as  to  the  overplus  of  what  might 
fftOl  be  due  from  their  creditor  to  this  their  fellow-debtor,  they 
could  not  demand  a  compensation  of  it,  unless  they  had  otherwise 
1km  light  of  this  their  fellow-debtor.*^ 

IX 

1837.  TJ^  Demand  of  the  Debt  from  one  of  the  Debtors  hinders 
SirmMcripiion  by  the  others.  —  If  the  creditor  of  several  persons  who 
indebted  for  one  and  the  same  thing  brings  his  action  against 
one  of  them,  his  demand  will  preserve  his  whole  right,  and 
^tSBL  hinder  prescription  with  respect  to  the  other  debtcnrs.^ 


SECTION    II. 

OF    SOLIDITY    AMONG    CREDITORS. 

^  Art.  L 

m  1838.  Wherein  consists  this  SoKdity.  —  The  solidity  among 
•^Weral  creditors  hath  not  this  effect,  that  every  one  of  them  may 
^pppiopriate  the  whole  debt  to  himself,  and  deprive  the  others  of 
shares ;  but  it  consists  only  in  this,  that  every  one  of  them 
a  right  to  demand  and  receive  the  whole,  and  the  debtor  re- 
qidt,  with  respect  to  them  all,  by  paying  the  debt  to  any 
of  them.^ 

IL 

3^  1839*  Blow  U  is  acquired.  —  This  solidity  depends  on  the  title 
*wllich  may  give  it,  and  on  that  which  may  show  that  what  is 

J^  10^  Z>.  d§  dmb.  rm.    It  is  in  the  sense  of  this  article  that  we  are  to  understand 

text.    For  it  wonld  not  be  jnst  to  compel  one  of  the  debtors  to  pay  the  portion 

who  tlioald  hare  a  compensation  to  make  with  the  creditor.    Since,  if  this  com- 

rere  not  made,  and  the  debtor  who  had  right  to  make  it  should  prore  insol- 

who  shall  have  paid  for  him  would  be  without  relief  for  having  paid  what  he 

owe  or  what  he  might  have  justly  compensated. 

the  serenteenth  article  of  the  fifth  section  of  Pouemon  and  Preaeriptum,  and  the 
winch  Is  there  quoted,  and  the  fifth  article  of  the  following  section. 
•  JC^  18,  §«&./>.  de  aeoqpai, ;— /.  31,  ^l^D.de  notxtf.;— 4  1,  Tnat,  de  dmb,  rns. 


m 
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owing  to  aeveral  persons  is  due  to  every  one  of  them  in  Al 
whole.  Thus,  when  two  persona  lend  a  sum  of  money,  or  sell  i 
house  or  lands,  they  may  treat  in  such  a  manner  a^  that  the  py 
ment  may  be  made  to  any  one  of  the  two  singly  ;  and  they  vfl 
be  creditors  each  of  them  for  the  whole,  either  of  the  money  M 
or  of  the  price  of  the  sale.  But  if  it  were  only  said  that  a  ddM 
should  owe  a  sum  of  money  to  two  creditor?,  without  meiitwH| 
any  thing  of  the  solidity,  in  that  case  each  creditor  could  donM 
no  more  than  his  own  portion.'' 

lU. 
1840.  If  one  Creditor  demands  the  Debt  without  He  cthen.—^ 
in  the  case  of  two  or  more  creditors,  where  each  of  them  Wl 
right  to  demand  and  receive  the  whole  debt,  one  of  them  liotti^ 
mand  it,  the  payment  cannot  be  made  to  the  other  creditOB  ni^ 
out  Mm,  For  he  has  determined  the  debtor  not  to  pay,  oiJeak 
consents  to  it;  and  it  may  so  happen,  that  those  wrbo  do  n 
in  their  claim  may  have  lost  their  right' 


IV. 


J  do  not  ^ 


1841.  If  he  innovates  or  makes  over  the  Debt  to  t 
When  one  of  the  creditors  of  one  and  the  same  debt  loaviliB 
demand  the  whole  debt,  and  receive  it,  he  may  also  innonle  tfci 
debt,  and  delegate  or  assign  it  over  to  others ;  for  he  mi^i  ^ 
charge  the  debt,  and  even  give  an  acquittance,  ^nthout  rdeN^" 
any  thing.''  But  this  creditor  ought  to  account  to  the  o^Kolf- 
these  changes." 
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VL 
1843.  One  of  these  Creditors  cannot  do  any  Prejudice  to  the 
lAers.  —  The  use  which  one  of  the  creditors  may  make  of  the 
igbt  to  demand  alone,  and  receive,  the  whole  debt,  cannot  hurt  the 
idKn.  And  be  ought  to  account  to  them  for  the  manner  in  which 
IB  shaU  have  used  this  right' 


TITLE    IV. 

OF  CAUTIONS,  OR  SURETIES. 

1844.  Use  of  Captions  and  Sureties.  —  No  body  is  ignorant  of 
he  fiequent  use  of  cautions  or  sureties.  These  two  names  are 
iren  to  those  who  oblige  themselves  for  others  whose  obligation 
I  not  thought  sufficient,  whether  it  be  for  money  or  for  other 
They  are  called  cautions  because  their  obligation  is  a 
ity.  They  are  called  sureties,  because  it  is  upon  their  faith 
iMt  those  to  whom  they  engage  themselves  rely.  This  is  the  orig- 
Md  signification  of  these  two  words. 

•  '1845.  The  obligation,  therefore,  of  cautions  or  sureties  is  an  ac- 
II 111  J)  to  another  obligation.  Thus,  we  call  the  person  for  whom 
lie  surety  binds  himself  the  principal  debtor. 

1846.  The  use  of  sureties  extends  to  all  manner  of  engage- 
lents,  and  comprehends  two  sorts  of  suretyships.  One  is  con- 
sroing  the  payment  of  a  sum  of  money,  or  tiie  performance  of 
mie  other  engagement,  such  as  the  undertaking  of  a  work,  a 
reiranty,  and  others  of  the  like  nature ;  to  assure  the  person  to 
rhcnn  the  surety  engages  himself,  that  what  is  promised  by  the 
ipal  debtor  shall  be  performed.  The  other  sort  of  suretyship 
to  the  validity  of  the  obligation  in  the  cases  where  it  may 
B  liable  to  be  vacated,  as  if  the  principal  debtor  were  a  minor, 
tthongh  able  to  pay,  the  engagement  of  the  surety  would  be,  not 
sly  to  pay  the  debt  if  the  minor's  obligation  were  not  annulled, 
at  to  make  good  the  obligation  in  case  the  minor  should  be  re- 
eved firom  it,  and  to  pay  for  him.^ 

i  This  is  a  consequence  of  the  nature  of  this  kind  of  solidity  among  creditors.    For 
mf  bare  not  left  their  debt  to  the  hazard  which  of  them  can  get  payment  of  it  first. 
die  second  article  of  the  fifth  section. 
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1847.  Suretyships  may  be  divided  into  three  sorts.  The  firs  a 
of  thode  that  are  given  willingly,  and  by  mutual  conaeni,  foe  i 
manner  of  engagements,  whether  they  be  formed  by  covctunl  ■ 
otherwise.  Thus,  one  ^ves  caution  foi  a  loan,  for  a  vranuny^ft 
the  price  of  a  sale,  for  the  rent  of  a  lease,  and  for  otlier  oUigslMi 
which  are  contracted  by  covenants.  Thus,  tutors  and  gaaiSm 
sometimes  give  security. 

1843.  The  second  sort  is  of  suretyships  enjoined  by  some  In 
Thus,  by  the  Roman  law,  plaintilTs  and  defendants  v.-m  oUigB 
to  give  caution  for  several  causes  relating  to  judicial  proce«diiifi 
Thus,  in  France,  by  an  edict  of  the  month  of  January,  15i57,lki 
to  whom  any  thing  falls  by  devolution  are  obliged  to  give  cndll 
to  pay  what  shaU  be  adjudged.  And  there  are  other  caca  & 
which  the  ordinances  oblige  to  give  caution,  which  it  would  bet 
DO  purpose  to  mention  here. 

1849.  The  third  sort  of  suretyships  is  of  those  ordered  tiv4l 
judge,  whether  he  does  it  at  the  instance  or  upon  an  ofliv  ol  il 
parties,  or  ex  officio.  Thus,  sometimes  a  thing  that  U  in  ^m/^ 
is  adjudged  to  one  of  the  parties  provisionally,  he  giving  leco^ 
to  restore  it  if  it  be  so  decreed.  Thus,  bail  is  ordrml  to  be  ji* 
for  the  appearance  of  a  prisoner,  who  is  set  at  liberty  on  tfait  (• 
ditlon.  Thus,  in  settling  the  rank  of  payment  among  cmttia%l 
is  ordered  that  those  who  shall  receive  sums  which  may  be  firi^ 
to  be  demanded  back  shall  give  caution  to  pay  them  back  t§il 
to  prior  creditors,  to  whom  the  said  sums  shall  be  fonnd  to  b(^ 
as  in  the  case  of  a  conditional  debt,  as  has  been  remarked  as  il 
seventeenth  article  of  the  third  section  of  Pawns  and  Morlgmfit. 
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IL 

1851.  Caution  may  be  given  for  all  Manner  of  Engagements.  — 
There  is  no  honest  and  lawful  engagement  to  which  we  may  not 
add  the  security  of  a  caution  to  that  which  the  principal  debtor 
gives  himself,^  provided  that  the  giving  of  the  said  caution  be  not 
csontrary  to  good  manners.  For  there  are  lawful  engagements  in 
"which  it  would  not  be  decent  to  give  security.® 

Ill 

1852.  U  may  be  given  for  a  Natural  Obligation.  —  This  use  of 
raretyships  in  all  manner  of  engagements  extends  not  only  to 
those  which  are  made  with  the  mutual  consent  of  the  parties  by 
covenants,  to  those  of  tutors  and  curators,  to  those  even  of  sureties 
themselves  (for  we  may  take  security  for  a  surety),  and,  in  general, 
to  all  other  sorts  of  engagements  in  which  the  civil  laws  give  the 
creditor  an  action  against  the  person  who  is  obliged,  and  which 
are  called,  for  this  reason,  civil  obligations;^  but  caution  may 
also  be  given  for  that  sort  of  obligations  which  are  called  barely 
natoial,  of  which  we  have  spoken  in  the  ninth  article  of  the  fifth 
■ection  of  Covenants.  For  in  these  sorts  of  obligations  there  is 
fimned  a  natural  engagement,  which  he  who  becomes  surety  for  it 
makes  good  in  his  person,  although  in  the  person  of  the  principal 
debtor  it  be  useless.  Thus,  in  the  customs  where  the  wife,  who  is 
in  the  power  of  her  husband,  cannot  be  bound  any  manner  of 
way,  if  the  husband  becomes  surety  for  the  obligation  of  his  wife, 
he  shall  be  obliged,  although  the  obligation  of  the  wife  remains 
always  null.* 

IV. 

1853.  Security  for  a  Debt  to  be  contracted.  —  We  may  give  se- 
curity, not  only  for  a  present  obligation,  or  for  one  that  has  been 
already  contracted,  but  also  for  an  obligation  to  be  contracted ;  as 
if  he  who  foresees  a  business  for  which  he  may  stand  in  need  of 
money  gives  beforehand  the  security  of  a  surety  to  the  person  who 


*  L.  1,  Z).  dejidejuss. ; — L  8,  §  6,  eorf.  /  —  f  1,  Irut.  tod, 

*  See  the  ninth  article. 

*  X.  S,  H  1  rf  2,  Z>.  d«  Jidejusi.  et  mand, ;  —  d.  I  8,  4  4,  ^  ulL  D.  cod.  This  surety  of  a 
;  that  is  taken  in  a  court  of  justice,  is  termed  in  France  a  certifier;  because  he  cer- 
or  nndertakes  that  the  first  surety  is  good. 

*  L.  16,  S  3,  D,  defdej.;—k  li  Inst.  tod.    See  the  ninth  article  of  the  fifth  section  of 
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independently  of  the  will  of  his  debtor ;  and  as  to  the  surety  him- 
self, he  may  do  this  good  office  to  his  absent  friend,  in  the  same 
manner  as  one  may  take  care  of  the  affairs  of  an  absent  person.^ 

VIIL 

1857.  A  Orimes  there  is  no  giving  of  Security^  no  more  than 
Warranty.  "-^Jn  the  matter  of  crimes  and  offences,  those  who 
commit  them  by  order  of  other  persons,  or  who  make  themselves 
accomplices  of  them,  cannot  take  security  or  warranty  for  being 
saved  harmless  from  the  events  which  may  follow  thereupon,  or 
for  assuring  to  themselves  the  profits  which  may  arise  from  thence. 
For  the  obligation  of  such  a  surety  and  of  such  a  warranty  would 
be  another  crime.  But  he  who  has  committed  a  crime  or  an 
offence  may  give  security  for  the  civil  interest,  and  even  for  the 
fines,  and  other  pecuniary  mulcts,  which  he  may  have  incurred  by 
his  offence.  For  it  is  just,  and  for  the  public  good,  that  they 
should  be  acquitted.!^ 

IX 

1858.  Some  Honest  and  Fair  Engagements  in  which  it  is  not  laW' 
fid  to  take  Security,  —  There  are  some  honest  and  lawful  engage- 
ments in  which  one  cannot  take  security,  because  the  nature  of 
the  engagement  would  make  the  taking  of  security  to  be  reckoned 
an  indecent  thing.  Thus,  it  would  be  contrary  to  good  manners 
for  a  partner  to  give  security  to  his  copartner  that  he  will  not 
cheat  him,  or  for  an  umpire  to  give  security  that  he  will  pronounce 
sentence  in  the  matter  referred  to  him,  or  judge  uprightly.  Thus, 
in  a  case  of  another  nature,  one  ought  not  to  take  security  for 
the  restitution  of  a  dowTy,  either  from  the  husband,  or  from  other 
persons  who  are  to  receive  it  for  his  use,  such  as  his  father  or  his 
gnardian.  For  the  dowry  being  an  accessory  to  the  engagement 
of  the  marriage,  it  would  be  unworthy  of  the  strict  union  of  matri- 
mony, which  puts  the  wife  under  the  power  of  the  husband,  with 
whom  she  intrusts  her  person,  to  demand  any  such  security.*^     And 


the  title  0/ those  who  manaije  the  Affiurs  of  others  without  their  Knowledge, 
P  .^.  8,  4  5,  D.  de^fidejuss. ;  —  /.  70,  ^  ^it.  D.  de  Jidejuss. 

^  L.  l^  C.  dejidej.  vel  mand.  dot.  dent. ; — /.  8,  C.  de  pact.  conv.  Seeing  our  usage  allows 
indefinite  liberty  of  inserting  in  contracts  of  marriage  all  sorts  of  covenants,  and  even 
tome  which  would  be  unlawful  in  other  contracts,  such  as  the  institution  of  an  heir  that 
li  irreTOcable ;  it  would  seem  that  for  that  reason,  and  in  consideration  of  the  favor  of 
dowries,  the  taking  of  security  for  a  dowry  ought  not  to  be  forbidden,  and  that  the  surety 
wfao  binds  himself  on  that  account  ought  not  to  be  discharged  from  his  engagement,  es- 
pecially if  the  dowry  be  in  danger.    But  nevcrtheloss  we  have  thought  proper  to  insert 
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it  would  be  a  seed  of  discard  in  fBinillefl,  which  oaght  to  be  united 
by  marriages.  But  the  father  and  mother  of  tbc  husband  luj 
oblige  themselves  for  their  son  to  make  restitution  of  the  dowijk 
For  the  obligation  of  their  goods  is  the  same  ^'ith  that  of  the  m 
who  is  to  inherit  them.  And  it  is  usual,  that  he  who  mmnits  hM 
no  other  estate  besides  what  his  parents  give  him,  either  al  Ik 
time  of  the  marriage,  or  at  their  death ;  which  makes  their  oUi^ 
tion  for  the  security  of  the  dowry  to  be  just  and  reasonable. 


1859.  The  Surety  isnot  discharged  by  the  Restitution  of  lie  iV» 
cipal  Debtor. —  Although  the  obligation  of  a  surety  be  only  ■ 
accessory  to  that  of  the  principal  debtor,  yet  he  who  has  booid 
himself  surety  for  a  person  who  may  get  himself  relieved  bmn  Hi 
obligation,  such  as  a  minor,  or  a  prodigal  who  is  interdicted,  b  adt 
discharged  from  his  suretyship  by  the  restitution  of  the  priadpl 
debtor;  and  the  obligation  subsists  in  his  person,  unless  tb«Rfli> 
tution  were  grounded  upon  some  fraud  or  other  vice  which  ahoiiU 
have  the  eflect  to  annul  the  right  of  the  creditor.  Bat  th<  bat 
restitution  of  the  principal  debtor  is  an  event  which  the  cndSH 
did  foresee  and  guard  against,  by  securing  his  debt  by  the  add^ 
tional  obligation  of  a  surety,  who  on  his  part  couM  not  be  ia^ 
rant  of  this  consequence  of  his  engagement.' 

XI. 

1860.  The  Minor  saves  his  Surely  harmless,  if  he  is  not  rtSttd 
from  his  Obligation. —  The  surety  for  a  minor  has  his  action  rf 
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relief  against  him  to  save  him  harmless,  if  the  obligation  has  been 
profitable  to  the  minor.  But  if  it  has  not  been  advantageous  to 
him,  and  he  on  that  account  has  been  relieved  from  it,  he  may 
be  relieved  from  his  obligation  to  indemnify  his  surety.' 


XIL 

1861.  3%e  Giving  of  Counsel  and  Recommending'  do  not  bind  one 
as  Surety.  —  The  engagement  of  sureties  consists  in  this,  that 
they  oblige  themselves  in  their  own  names  to  be  answerable  for 
the  effect  of  the  obligation  for  which  they  become  sureties.  But 
those  who,  without  any  design  of  engaging  themselves,  recommend 
the  person  who  is  to  be  bound,  or  advise  the  treating  with  him, 
do  not  by  that  means  bind  themselves  as  sureties,  unless  there 
were  on  their  part  some  fraud,  or  other  circumstances  which  ought 
to  make  them  guarantees  of  the  event* 

XIIL 

1862.  Qualities  of  Caution  or  Security  taken  in  a  Court  of 
Justice,  —  When  a  private  person  receives  security,  he  accepts  or 
rejects,  as  he  thinks  good,  those  who  are  offered  to  him  as  sureties, 
and  he  settles  his  security  in  such  manner  as  he  and  his  debtor 
can  agree.  But  when  caution  or  security  is  taken  in  a  court  of 
justice,  it  is  the  office  of  the  judge  to  receive  or  reject  it,  according 
as  the  person  who  offers  the  security,  and  the  surety  himself,  can 
show  that  the  security  is  sufficient ;  which  depends  on  three  quali- 
ties that  are  to  be  considered  in  sureties,  according  to  the  engage- 
ments for  which  they  are  to  be  answerable :  the  solvency  of  the 
persons,  the  facility  of  suing  them  at  law,  and  the  validity  of  their 
engagement.  Thus,  the  want  of  an  estate,  the  dignity  of  the  per- 
aons,  and  the  other  qualities  which  make  the  suing  them  at  law 
difficult,  and  their  incapacity  of  being  boimd,  are  causes  for  re- 
jecting the  cautions  or  sureties  that  are  offered  in  a  court  of 
justice.^ 

XIV. 

1863.  Heirs  or  Executors  of  Sureties.  —  The  engagements  of 

*  X.  1,  C  defdej.  min.    See  the  second  article  of  the  fifth  section. 

'  See  die  Ust  article  of  the  first  section  of  Proxies^  Mandates^  &c. 

"  L.2jD,  qtd  aatisd.  cog. ; — /.  7,  eod. ;  —  /.  3,  D.  de  Jidej.  Although  some  of  these  texts 
do  not  relate  to  all  manner  of  soreties,  jet  wo  may  apply  them  to  the  rule  explained  in 
tUsavtide. 

fil  • 
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1867.  Exception  as  to  Judicial  Sureties.  —  Those  who  are  judi- 
cial scureties  may  be  prosecuted  without  a  previous  discussion  of 
the  principal  debtor,^  not  only  because  they  oblige  themselves  to 
the  court  of  justice,  the  authority  whereof  requires  it  should  be  so, 
but  also  because  of  the  nature  of  the  debts  in  which  this  security 
may  be  found  to  be  necessary.  For  they  are  such,  that  one  ought 
not  to  allow  in  them  the  delay  of  a  discussion.  Thus,  for  ex- 
ample,  if,  pursuant  to  an  order  of  justice  for  the  payment  of  credi- 
tors, one  of  them  receives  a  sum  of  money,  on  condition  that  he 
ghre  security  to  restore  it  to  other  persons  to  whom  the  said 
money  ought  to  go,  in  a  certain  case,  as  that  of  the  birth  of  a 
child,  who  is  called  to  a  substitution,  or  other  the  like  case ;  the 
giving  of  this  security  is  ordained  only  to  the  end  that  the  said 
money  may  be  immediately  repaid,  if  the  case  does  happen,  and 
lliat  it  be  delivered  to  the  person  who  ought  to  have  it,  in  the 

manner  as  if  the  money  had  remained  in  the  hands  of  the 
of  all  moneys  deposited  in  court,  which  ought  to  be  deliv- 
CRd  up  without  delay.  And  we  shall  see  in  the  other  cases  of 
jndicial  sureties  a  like  equity  for  not  admitting  in  them  the  benefit 
cf  discussion. 

IIL 

1868.  Another  Exception^  when  the  Debtor  is  Absent,  and  has  no 
visible  Estate.  —  If  the  principal  debtor  is  absent,  or  has  not  a 
fisible  estate,  so  that  no  action  can  be  brought  against  him,  or 
he  made  to  pay,  the  surety  may  be  sued ;  unless  he  obtains  a 
delay  from  the  court,  in  order  to  find  out  some  effects  belonging 
to  the  debtor,  or  to  make  him  pay  the  debt,  after  which  delay, 
if  the  creditor  is  not  satisfied,  he  may  compel  the  surety  to  pay 
tile  debt* 

•*IL  55,  inf.  eod.; — 1. 116,  D.  ck  verb.  dUig.  Besides  this  benefit  of  discussion,  which  is 
espUtned  in  this  article,  there  are  two  others  which  sureties  have.  See  the  sixth  article 
cf  this  section,  and  the  first  article  of  the  fourth  section,  with  the  remark  upon  it.  This 
beoefit  of  discussion  is  granted  only  to  those  who  are  bound  barely  as  sureties,  for  their 
obligation  ii  explained  by  this  quality.  But  if  those  who,  with  regard  to  the  princi- 
pal debtor,  are  only  his  sureties,  make  themselves  principal  debtors  with  respect  to  the 
creditor,  and  oblige  themselves,  as  is  usual  in  this  quality,  equally  with  the  principal  debt- 
or fcr  the  whole  debt,  renouncing  this  benefit  of  discussion,  they  ore  no  more  to  be  con- 
sureties.  See  the  third  article  of  the  first  section  of  the  Solidity  among  two  or 
Sec,  with  the  remark  upon  it.    See  the  two  following  articles. 

^  L.  1,  D.jud.  9olo. ;  —  v.  Intt.  de  mUud.^  et  L  ulL  ^  l^  C.  de  utwr.  rejud. 

«  iVbv.  4,  cl. 
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1869.  IVte  Discussion  does  not  extend  to  Goods  aUetuied  hg  Ik 
Debtor. —  The  discussion  which  the  creditor  is  obliged  to  nuklll 
the  goods  of  the  debtor,  before  he  sues  the  surety,  does  not  ettii 
to  the  goods  on  which  he  has  a  mortgage,  and  which  bavs  puiri 
from  the  liands  of  the  debtor  to  purchasers  and  third  poaieaiaii 
but  only  to  the  goods  which  the  debtor  has  actually  in  his  p«n> 
sion.  And  the  creditor  cannot  sue  the  tliird  possessor  till  be  In 
first  discussed  the  goods  of  the  debtor,  and  likewise  proaecotad  Hi 
personal  action  against  the  siu^ty.  But  he  cannot  exooM  Ai 
mortgage  which  he  has  upon  the  estate  of  t^e  enrety,  ntcqA  i| 
the  case  where  he  cannot  recover  payment  out  of  what  it  in  Al 
hands  of  a  third  possessor.' 


1870.  The  Surely  cannot  oblige  Ike  Creditor  to  sue  the  Drkm 
—  Although  it  be  the  interest  of  the  surety  that  the  crediM 
should  recover  payment  from  the  debtor,  yet  he  cannot  oblige  Ikl 
creditor  to  sue  him  for  it.  For  the  creditor  may  defer  the  <!«• 
sion  of  the  principal  debtor,  without  losing  the  eecoiity  wUA 
he  has  taken  by  having  another  person  bound  for  the  debt*  M 
if  a  minor,  whose  guardian  had  given  security  for  hJB  admiiaiBfr' 
tion,  being  corne  of  age,  and,  finding  his  guardian  indebted  to  !■■ 
and  at  that  time  able  to  pay  him,  should  neglect  to  sue  ias^ 
and  in  the  mean  while  the  guardian  should  become  iasolnnl,til 
surety  ought  not  in  this  case  to  be  easily  condemned  to  the  nuBOcF 
For  the  engagement  of  this  surety  was  only  to   answer  fur  ii» 
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1871.  ^  what  Manner  several  Sureties  are  bound.  —  If  several 
peTBons  become  sureties  for  one  and  the  same  thing,  every  one  of 
them  is  answerable  for  the  whole.  For  every  one  of  them  engages 
for  the  whole  debt  or  other  engagement,  and  to  make  up  what  the 
principal  debtor  shall  not  be  able  to  pay.  Thus,  their  obligation 
naturally  binds  every  one  of  them  for  the  whole  debt,  after  the 
discussion  of  the  principal  debtor.  But  their  obligation  is  divided 
in  the  same  manner,  and  for  the  same  reason,  as  that  of  principal 
debtors,  who  are  jointly  bound  each  of  them  for  the  whole  debt 
Thus,  when  the  sureties  are  solvent,  the  creditor  can  demand  from 
each  of  them  only  his  share  of  the  debt  But  the  portions  of 
those  who  are  insolvent  are  thrown  upon  the  others,  and  every  one 
bears  his  part  thereof  upon  the  foot  of  his  own  portion  of  the 
whole  debtee 

VIL 

1872.  If  the  Obligation  of  one  of  the  Sureties  is  annulled^  the 
others  answer  for  his  Portion.  —  If,  of  two  or  more  sureties,  one 
happens  to  have  sufficient  reasons  for  vacating  his  obligation ;  as 
if  it  was  a  minor,  or  a  married  woman  who  had  no  power  to  bind 
herself,  or  who  is  not  bound  according  to  form ;  the  other  sureties 
will  be  answerable  for  the  portion  of  this  surety  who  is  dis- 
charged.^ 

VIIL 

1873.  What  are  the  Exceptions  of  the  Debtor  that  are  common  to 
the  Surety. —  All  the  defences  which  the  debtor  has  against  the 
creditor  are  common  to  the  sureties.  As  if  the  obligation,  or  a 
part  of  it,  happens  to  be  acquitted ;  if  it  is  prescribed ;  if  the  debt 
was  referred  to  the  debtor's  oath,  and  he  had  sworn,  either  that  he 
never  owed  any  thing,  or  that  he  had  paid  it ;  or  if  he  has  other 
exceptions  of  the  like  nature.  For  the  surety  is  only  answerable 
for  what  shall  be  legally  due ;  and  whatever  annuls  or  diminishes 
the  obligation  of  the  debtor  annuls  or  diminishes  the  obligation  of 

f  f  4,  Inst.  defideju8s.;'-l  26,  D.  eod.  —  l.  10,  $  1,  C.  eod.  See  the  first  article  of  the 
fourth  section.  This  right  which  sureties  have  to  divide  their  obligations  is  called  the 
benefit  of  dlTisioii.  See  the  third  article  of  the  first  section  of  the  SoUdity^  &c.,  the  first 
mnkk  of  this  section,  and  the  first  article  of  the  fourth  section,  with  the  remarks  on 
thoie  articles,  where  it  appears  that  those  who  hATe  this  benefit  may  renounce  it 

^  L.  48,  D.  dejidejws. 
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the  BUtety,  which  ia  an  accessory  to  the  other.  Thns,  he  may  mite 
nae  of  these  defences,  although  the  principal  debtor  should  decent 
to  use  them  himself.'  But  if  the  defences  of  the  principal  debtn 
are  only  drawn  from  his  own  person ;  Ets  if  he  may  obtain  relirf 
because  he  was  a  minor  when  he  contracted  the  obligation ;  if  tt 
cannot  be  sued  because  he  has  made  over  ail  his  effects  to  Ul 
creditors,  or  because  tliey  have  been  confiscated  ;  theae  sorts  of  t» 
ceptions  will  not  avail  the  surety.  For  it  wus  to  guard  agaM 
them  that  tlie  creditor  got  the  surety  to  be  bound.' 

IX. 
1874.  Tlie  Engagement  of  the  Surety  follows  the  ObUgvUom^— 
The  engagement  of  the  surety  is  not  limited  to  the  person  of  tkl 
creditor  to  whom  he  obliges  himself,  but  his  obligation  is  Muiail 
U>  that  of  the  principal  debtor,  and  passes  \pith  it  to  the  penoM 
who  shall  afterwards  have  the  right  to  it  And  if,  for  example,  ■> 
heir  or  executor  takes  security  from  one  that  is  debtor  to  the  i^ 
heritance,  and  ia  obliged  afterwards  to  restore  the  inheritanw  • 
another,  either  because  of  a  substitution,  or  because,  his  institBtia 
not  subsistuig,  he  ceases  to  be  heir  or  executor ;  this  surety  «fl 
remain  obliged  to  him  to  whom  the  inheritance  shall  be  r 
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for  the  debtor  only  in  this  quality.    For  it  implies  the  engagement 
to  save  him  harmless.^ 

IL 

1876.  hidemmty  for  the  Consequences  of  the  Suretyship.  —  If  the 
creditoTy  not  receiving  satisfaction  firom  the  principal  debtor,  brings 
his  action  against  the  surety,  and  forces  him  to  pay  the  debt,  the 
surety  wiU  recover  from  the  debtor  both  the  principal  sum  and  in- 
terest which  he  shall  have  paid  to  the  creditor,  as  also  the  interest 
of  the  said  principal  and  interest  For  with  regard  to  him,  all  the 
money  which  he  has  paid  on  the  debtor's  account  is  a  capital  of 
which  he  ought  to  be  indemnified,  in  the  same  manner  as,  and 
with  much  more  reason  than,  a  factor  or  agent,  who  does  the  busi- 
neis  of  an  absent  person  without  his  knowledge;  seeing  what 
moneys  they  advance,  they  do  it  of  their  own  accord,  and  that  it 
18  hy  constraint  that  the  surety  makes  payment.  And  if  he  suffers 
otherwise  any  damage,  or  is  put  to  any  charges,  as  if  the  credi- 
tor sues  him,  or  attaches  his  goods,  he  will  also  be  reimbursed  of 
the  expenses  which  he  shall  have  been  put  to,  and  of  all  of  his 
dainiig**«Tj  and  likewise  of  the  charges  he  shall  be  at  in  ^uing  the 
dbbtor  for  his  reimbursement^ 

IIL 

1877.  A  Case  where  the  Surety  may  sue  the  Debtor  for  his  Indent' 
miy  before  he  has  been  called  upon  by  the  Creditor.  —  If  the  princi- 
pal debtor  fails  to  pay  the  creditor  at  the  term,  the  surety  may  sue 
him  after  the  term  is  expired,  to  oblige  him  to  acquit  the  debt, 
although  the  (areditor  demand  nothing.  And  if  the  indemnity  of 
ihe  surety  were  in  hazard,  he  might  sue  the  debtor,  even  before 
the  term,  for  his  own  safety.  Thus,  when  the  debtor  squan- 
ders away  his  estate,  or  his  goods  are  attached,  the  surety  may 
pot  in  his  claim,  and  take  such  other  measures  for  his  own 
aafety  as  the  circumstances  of  the  danger  shall  render  neces- 
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■  Xb  8,  D.  (20  negol.  gest.; — I.  4,  eod. ;  — 7.  20,  ^  1,  Z).  mand. 

*  TWi  if  a  oonsequence  of  the  preceding  article.    4  6,  Inst,  defidejtas.  /— ?.  45,  S  ^t  ^• 
; — /.  50, 4  1,  eod.    Sec,  touching  the  interest  of  sums  paid  by  the  surety,  the  fourth 

of  the  Moond  section  of  Proxies^  and  the  fifth  article  of  the  second  section  Of  tho§e 
the  Affain  ofothen. 

•  £.  38,  i  1,  Z).  mand. 
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1878.  If  the  Surety  pays  before  the  Term. —  If  the  Boretv  |»*i 
before  the  t«rm,  he  cannot  bring  hia  action  for  relief  againn  Ite 
debtor  till  after  the  term  is  elapsed.''  For  he  had  no  powa  ti 
make  the  condltioii  of  the  debtor  worse,  who  is  not  boond  to  pq 
till  the  term  comes. 


1879.  He  may  pay  after  the  Term  without  being  caUed  0M.~1II| 
surety  may,  if  he  pleases,  pay  after  the  term.  And  altboogb  ll 
has  neither  been  adjudged  to  pay  the  debt,  nor  sued  by  tbeotV 
tor,  yet  he  will  nevertheless  have  hia  action  of  relief  ngaintil 
debtor."  For  the  obligation  both  of  the  debtor  and  surety  niS 
pay  at  the  term.     So  that  he  acquits  the  common  engagemeot 

VL 

1880.  Jfhe  pays  imprudently  what  was  not  due. —  Althoogfa  Ik 
surety  may  pay  the  debt  without  being  sued  for  it,  he  ought  irt 
however  to  do  any  prejudice  to  the  exceptions  which  the  ytnaa/k 
debtor  might  have  against  the  creditor.  And  if,  for  example.  Hi 
surety,  knowing  that  the  debtor  had  either  paid  or  had  s 
grounds  for  annulling  the  debt,  pays  it  nevertheless,  he  cai 
cover  from  the  debtor  what  he  shall  have  acquitted  in  thie  D 

va 

1881.  If  the  Surely  pays,  being-  ignorant  of  the 
the  Debtor  has  against  the  Debt. —  If  the  surety,  being 


I. 

r 


L-- 
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be  compelled  to  pay  the  debt,  there  might  be  gromid,  according 
to  the  drcmnstances,  for  imputing  to  the  surety  that  he  had  paid 
it  wrongfully. 

VIIL 

1882.  4/r  the  Surety  pays^  notwUhstcmding  he  had  an  Exception 
fofr  his  oum  Person.'-^  If  the  surety  had  any  defence  peculiar  to 
Idiiiself,  which  was  not  common  to  the  debtor ;  as  if  he  was  a 
Uiiior,  and  for  that  reason  might  get  himself  relieved  from  his  ob- 
9|gation ;  or  if  he  had  any  other  personal  exception,  and  if  he  pays 
4he  debt  voluntarily,  without  taking  advantage  of  the  said  excep- 
tfOD,  he  will  nevertheless  have  his  action  for  relief  against  the 
iUbfboft.  For  by  having  waived  his  own  right,  he  has  done  no 
wwrng  to  the  debtor,  and  he  has  only  acquitted  him  of  what  he 
owed.>' 

IX. 

-  1883.  Jff'  the  Surety  does  not  make  amy  Defence  when  suedj  or 
miglectsto  appeal  from  the  Sentence, —  If  the  surety,  being  sued 
\ff  the  creditor,  does  not  use  the  means  for  obtaining  a  delay 
iHlich  he  might  make  use  of ;  as  if  he  does  not  allege  in  his  de- 
certain  nuHities  in  the  proceedings  in  the  cause,  which  would 
be  sufficient  to  discharge  the  debtor,  and,  after  having  ac- 
quainted the  debtor  with  the  creditor's  demand,  pays  the  debt; 
Hie  debtor  cannot  blame  him  for  not  having  taken  the  advantage 
fd  such  defences.  But  if,  the  surety  being  condemned  to  pay  the 
llebti  whether  it  be  after  having  defended  himself,  or  without  mak- 
ing any  defence,  he  does  not  appeal  from  the  sentence,  or  if  he 
Aks  appeal,  but  does  not  acquaint  the  debtor  therewith ;  and,  in 
^iefteral,  whatever  be  the  conduct  of  the  surety,  and  whatever 
•Vent  it  may  have,  it  is  by  the  circumstances  of  his  conduct,  and 
if  that  of  the  debtor,  that  we  must  discern  whether  the  surety 
ought  to  have  defended  himself  or  not,  or  to  have  appealed  or  not ; 
Wl^ther  he  has  defended  himself  well  or  ill,  if  he  has  given  timely 
aotioe  to  the  debtor,  if  he  has  paid  the  debt  rightfully  or  wrong- 
fiolly,  if  he  has  paid  more  than  was  due ;  and  by  these  circum- 
stances we  are  to  judge  whether  the  surety  ought  to  recover  either 
barely  what  was  owing  by  the  debtor,  or  also  the  charges  he  has 
been  at,  or  if  he  ought  to  lose  them.^ 

^  L,  29,  S  6)  !>'  fiiond.  *  L.  29,  $  4,  Z).  mand.;^  2.  8,  4  8,  eod. 
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1634.  If  the  Surety  does  not  acquaint  the  Debtor  that  kthaipm 
the  Debt  for  him.  —  If,  the  surety  having  paid  the  debt  withoirt  ■ 
qnainting  the  debtor,  the  debtor  pays  it  a  second  time,  the  sort 
will  have  no  relief  against  him.  For  he  would  be  in  the  faoltl 
having  suffered  the  debtor  to  be  in  danger  of  paying  twice.' 

XI. 
1885.  Surety  for  a  Thing'  deposited,  or  for  a  Tfiing-  leA—H 
engagement  of  the  surety  being  only  accessory  to  that  of  the  |ri 
cipai  debtor,  he  is  bound  only  precisely  for  that  which  ia  o*| 
by  the  person  for  whom  he  engages  himself.  Thus,  for  exan^ 
if  one  had  taken  security  &om  a  depositary,  or  from  him  wbok 
borro^vcd  a  thing  for  use,  he  who  becomea  surety  for  Guch  Ul  t 
gagement  would  not  be  obliged  to  make  good  the  thing  depoA 
or  lent,  if  it  should  chance  to  perish  by  an  accident ;  but  be  vmI 
only  be  bound  to  answer  for  the  £raud  and  negligence  ot  i 
principal  debtor ;  for  it  was  in  that  only  that  the  obligatian  ■> 


1686.  ^tlie  Of  editor  ^ves  the  Surefp  a  dischargt  of  the  DALm 
If  the  creditor,  or  another  person  having  his  right,  givea  u  H 
quittance  to  the  surety,  with  intention  to  make  him  a  pRaati 
the  debt,  as  a  recompense  for  some  ser\'ice,  or  out  of  aorae  alh 
motive,  this  surety  may  recover  the  debt  from  the  debtor;  im  M 
favor  was  designed  for  the  surety  alone,  and  not  intended  (or • 
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SECTION    IV. 
of  the  engagements  of  sureties  to  one  another. 

Art.  L 

1887.  Bi  what  Manner  one  of  the  Sureties  pairing  the  Debt  may 
his  FellatO' Sureties  for  their  Shares  of  it.  —  If  one  of  the  sure- 
pays  the  debt,  he  shall  have  his  relief  only  against  the  debtor, 
and  not  against  his  fellow-sureties ;  for  he  acquits  only  his  own 
engagement ;  and  since  the  payment  which  he  makes,  without 
.  Biaking  use  of  the  benefit  of  division  against  the  other  sureties, 
jloriiDgnishes  the  principal  obligation,  that  of  the  fellow-sureties, 
'^wbich  was  only  an  accessory  to  it,  subsists  no  longer.  But  if,  in 
Joying  the  debt,  he  gets  himself  to  be  substituted  to  the  creditor, 
Jn^  will  have  his  right  for  recovering  the  shares  of  every  one  of  the 
^Hilier  sureties.  This  substitution  by  the  creditor  having  this  effect, 
ftflt  although  the  right  of  the  creditor  seems  to  be  annulled  by 
llie  payment,  yet  this  right  subsists  so  as  to  pass  from  the  person 
nf  the  creditor  to  him  who  pays  for  the  others.  For  it  is  as  it 
veie  a  sale  which  the  creditor  makes  to  him  of  his  rights.  And 
i^flie  creditor  refuses  the  substitution,  he  who  pays  the  debt  may 
frocnre  an  order  for  it  from  the  judge.* 

•  li.ll,  C.de  Jidejuss.; ^l  39,  D.  eod.;--^  4,  Inst,  eorf.;— /.  17,  Z).  corf.;  — ?.  36,  Z). 

. ;  —  ^  41,  ^  1,  eod.    See  the  sixth  article  of  the  second  section. 
Xliif  mbititation  of  the  sarety  to  the  creditor  for  recovering  the  shares  of  his  fellow- 
is  a  third  benefit  granted  to  sureties.    So  that  sureties  have  three  benefits  which 
iStttxr  engagement  and  facilitate  their  relief.    The  first  is  the  benefit  of  discussion, 
in  the  first  article  of  the  second  section.    The  second  is  the  benefit  of  division, 
in  the  sixth  article  of  the  same  section.    And  the  third  is  this  benefit  of  the 
of  the  rights  of  the  creditor,  explained  in  this  article.    The  effect  of  the  first  ben- 
gll  of  discussion  is,  that  the  surety  cannot  be  sued  till  after  the  goods  of  the  principal 
^-^'-    hare  been  discussed.    The  effect  of  the  second  benefit  of  division  is,  that,  when 
re  several  sureties  for  one  and  the  same  debt,  each  of  them  can  only  be  sued  for  his 
share,  if  the  others  are  able  to  pay ;  but  if  any  of  them  be  insolvent,  or  their  obliga- 
be  fbond  to  be  null,  or  be  liable  to  be  rescinded,  their  shares  will  be  thrown  upon  the 
has  been  said  in  the  sixth  article  of  the  second  section.    And  the  effect  of  the 
benefit  of  the  cession  of  the  rights  of  the  creditor  is,  that  the  surety  who  pays  the 
recovers  from  every  one  of  the  other  sureties  their  proportions  of  what  he  has 

We  are  to  understand  the  use  of  the  benefits  of  discussion  and  division  only  in  favor  of 
those  who  have  not  renounced  them.  For  if  they  have  renounced  them,  they  are,  with 
nprd  to  the  creditor,  in  the  same  condition  as  the  debtor.  See  the  third  article  of  the 
ku  section  of  the  Solidity  ^  &c 
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1688.  FeVoW' Sureties  anneerfor  one  another.  —  It  is  an  eagi|i 
ment  of  sureties  among  tbemaelves,  that,  if  there  be  Bcreral  m 
ties  foi;  one  and  the  same  debtor,  and  there  be  one  of  them  that  j 
insolvent,  or  whose  obligation  is  null  or  liable  to  be  resciiidM 
every  one  of  the  others  ought  to  bear  his  proportion  of  the  ttai 
of  the  surety  who  is  insolvent,''  or  whose  obligation  do««  not  mi 
bikL'    For  they  are  all  of  them  auretiea  for  the  ^phole  debf 


SECTION    V. 


how  the  engagement  of  simeties  ends,  ob  18  axhtllsk 

Art.  L 

1889.  Ttiere  can  be  no  Surety  of  an  dblig-atum  thai  is  Ihlufi 
—  If,  in  the  principal  obligation,  there  ig  any  essential  Tice  viU 
may  annul  it,  as  if  it  has  been  contracted  by  force,  if  it  is  eontt^ 
to  law  or  to  good  roamiers,  if  it  is  founded  only  on  a  fraiKLfff 
some  error  which  may  suffice  to  annul  it ;  in  all  these  taan  A 
obligation  of  the  surety  is  likewise  annulled.*  For  no  am  fl 
take  surety  for  validating  engagements  that  are  vidoaa  in  iM 
selves. 

IL  , 

1890.  TV  Exception  which  the  Principal  Ddttor  haa  om  Attm 
of  his  ovm  Person  does  not  discharge  the  Sureljf.  —  If  the  priadl 
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obligation  to  the  creditor.^*     For  it  was  only  to  make  good  the 
cMigation  of  the  minor  in  case  he  should  be  relieved  from  it  on 
•econnt  of  his  age,  that  the  creditor  took  the  additional  security  of 
-m  Binety. 

IIL 

1891.  Fraud  of  the  Creditor  with  Regard  to  the  Surety.  —  If  be- 
sides the  personal  exception  which  might  be  a  sufficient  ground 
for  annulling  the  obligation  of  the  principal  debtor,  without  inval- 
idating that  of  the  surety,  there  was  any  fraud  on  the  part  of  the 
creditor,  whether  in  the  business  which  was  the  subject-matter  of 
the  obligation,  or  in  the  manner  of  engaging  the  surety,  the  obliga- 
tion of  this  surety  would  be  annulled.  Thus,  for  example,  if  one 
who  is  willing  to  lend  money  to  a  minor  upon  security  gives  to 
tke  person  who  is  to  become  surety  for  the  minor  false  proofs  of 
Us  being  of  age,  the  obligation  of  the  surety  will  be  annulled.® 

IV. 

1892.  Circumstances  which  may  render  the  Obligation  of  the 
Smreiy  Null  or  Valid.  —  In  all  the  cases  where  the  principal  obli- 
gation is  liable  to  be  annulled,  it  is  by  the  circumstances  that 
^pe  are  to  judge  whether  the  obligation  of  the  surety  will  sub- 
■iat  or  not.  Thus,  the  surety  of  a  minor  remains  bound  in  the 
case  of  the  eleventh  article  of  the  first  section.  And,  on  the  con- 
trary, he  is  discharged  in  the  case  of  the  third  article  of  this  sec- 
tioii.  Thus,  when  the  obligation  has  for  its  cause  some  commerce 
Off  some  disposition  prohibited  by  law,  as  if  he  who  has  a  mind  to 
give  something  to  a  person,  to  whom  it  is  prohibited  by  some 
Ikw  or  custom  to  give  any  thing,  makes  a  fictitious  contract  for 
the  benefit  of  the  said  person,  or  of  a  third  person  who  lends  his 
aame  for  that  purpose,  and  he  adds  to  the  said  contract  the 
OPCority  of  a  surety,  the  obligation  of  the  surety  will  be  without 
eflfect,  as  well  as  that  of  the  principal  debtor.  Thus,  in  general,  to 
jndge  of  the  validity  or  invalidity  of  the  engagement  of  the  surety, 
it  is  necessary  to  consider  the  quality  of  the  principal  obligation, 
wliether  it  be  lawful  or  unlawful ;  the  sincerity  or  disingeiuiity  of 
the  parties ;  the  motive  which  has  induced  the  creditor  to  take  an 
additional  security,  as  if  it  was  because  the  obligation  was  unlaw- 

^  i^  1,  C  defidejuss.  min.    See  the  two  following  articles,  and  the  tenth  and  eleventh 
tttielef  of  the  first  section. 
*  Zfc  S,  C  defidtjuss.  min. 
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ful ;  or  only  to  supply  the  insolvency  or  incapacity  of  the  princ^ 
debtor,  as  if  he  were  a  minor,  who,  because  of  his  minority,  cod 
not  validly  oblige  himself,  although  the  obligation  wer«  not  ■ 
lawful  in  its  own  nature ;  if  he  who  is  bound  as  surrty  for  H 
other  has  voluntarily  offered  himself,  and  engaged  the  crediloi  1 
accept  of  him,  or  if  he  has  been  engaged  by  any  unfair  dealinga 
the  part  of  the  creditor;  and  it  is  by  these  circumatancri  m 
others  of  the  like  nature,  that  we  are  to  judge  of  the  effect  whk 
the  obligation  of  the  surety  ought  to  have.** 


1893.  7%e  Sureti/  is  discharged  if  the  Obligation  does  ftot  nW 
amy  more.  —  If  the  debtor  annuls  his  obligation,  either  by  psyratfl 
or  by  some  other  way  that  discharges  him,  as  if,  the  matter  ba^ 
referred  to  his  oath,  he  swears  that  he  has  paid  the  debt,  or  that  I 
did  not  owe  any  thing,  if  he  is  discharged  by  a  sentence,  bjrl 
transaction,  or  other  covenant  with  the  creditor ;  in  all  thew  cMd 
the  engagement  of  the  surely  is  annulled.  For  he  was  obG^ 
only  to  pay  what  should  be  due,* 

VL 

1894.  Or  if  it  is  innovated.  —  If  the  debt  is  innovati?d  b«t<rM 
the  creditor  and  the  debtor,  without  the  surety's  obliging  him)! 
anew,  his  obligation  does  not  subsist  any  longer.  Thos,  be  »ll 
was  creditor  for  the  price  of  a  sale,  and  who  had  a  surety  bood 
for  it,  having  given  an  acquittance  thereof,  and  having  taken  bM 
the  buyer  alone  his  bond,  as  for  money  lent,  cannot  after  thai  M 
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has  renewed  it  by  a  second,  he  who  was  surety  for  the  first  obli- 
gation will  not  be  so  for  the  second,  unless  he  obliges  himself 
miiew.  Thus,  he  who  renews  with  liis  farmer  a  lease  that  is  ex- 
piied,  either  by  granting  him  a  new  lease,  or  by  a  tacit  continu- 
ance of  the  former,  will  not  have  him  engaged  as  a  surety  who  was 
Ixmnd  for  the  first  lease,  unless  he  obliges  himself  anew.  For  it 
ii  another  obligation.c^ 

VIIL 

1896.  y  the  Debtor  succeeds  to  the  Creditor^  or  the  Creditor  to 
ike  Debtor.— 'If  the  creditor  becomes  heir  or  executor  to  the 
ddbtor,  or  the  debtor  to  the  creditor,  the  confusion  which  is  made 
in  the  person  of  the  said  heir  or  executor,  of  the  qualities  of  cred- 
itor and  debtor,  makes  that  the  obligation  does  not  subsist  any 
more;  and  this  confusion  annuls  likewise  the  obligation  of  the 
amety.  For  he  cannot  owe  to  the  heir  or  executor  a  debt  against 
which  the  heir  or  executor  himself  is  bound  to  indemnify  him. 
And  there  is  no  longer  either  debt  or  debtor.^ 

IX. 

1897.  ^  the  Creditor  or  Debtor  sticceeds  to  the  Surety^  or  the 
Smrety  to  any  one  of  them.  —  If  it  happens  that  the  debtor  or  credi- 
tor be  heir  or  executor  to  the  surety,  or  that  the  surety  succeed  in 
Hiat  quality  to  one  or  other  of  them,  in  all  these  cases  there  arise 

confusions  of  the  qualities  of  debtor,  creditor,  and  surety, 
one  of  which  annuls  the  engagement  of  the  surety.  For  if 
he  succeeds  to  the  debtor,  he  himself  becomes  principal  debtor, 
and  consequently  ceases  to  be  surety.  And  if  he  succeeds  to  the 
creditor,  he  is  no  longer  bound,  seeing  he  cannot  be  bound  to  him- 
aeUl  But  if  it  is  the  creditor  that  succeeds  to  the  surety,  he  will 
not  be  bound  to  himself,  but  will  retain  only  his  right  against  the 
dri>tor.  And  lastly,  if  it  is  the  debtor  that  succeeds  to  the  surety, 
there  remains  no  longer  any  suretyship,  but  only  a  principal  obli- 
gation in  the  person  of  the  debtor.  And  he  could  not  even  plead 
tiie  exceptions  which  the  surety  may  have  had  to  allege  in  his 
person ;  as  if  he  was,  for  example,  a  minor.' 


f  L.  13,  f  n»  ^-  ^ocat.;  —  I.  7,  C.  eod. 

^  i.  38,  f  1,  D.  dejideju88.;^l.  21,  S  3,  eod.;  — v.  I  71,  eod. 

*  Lf.  14,  D.  defidejuss. ;  —  /.  71,  inf.  princ.  D.  eod. ;  —  /.  5,  D.  defidejuss. 
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X. 

189S.  llie  Creditor's  Pursuit  of  one  of  the  Fellow- Suretiei 
not  discharge  the  others.  —  Since  the  engagement  of  the  fi 
euretiea  does  not  cease  to  subsist,  although  the  creditiMr  Boe 
of  them  before  he  brings  his  action  against  the  others ;  the 
when  there  are  several  sureties  for  one  and  the  same  debt,  tli 
which  the  creditor  commencca  against  one  of  them  does  not  I 
him  Irom  bringing  his  action  afterwards  against  the  othen.' 

XL 
1899.  T^e  Surety  for  the  Delivery  of  a  Thing  that  periii 
Although  the  obligation  of  him  who  is  bound  to  give  or  f 
a  thing  is  annulled  if  the  thing  perishes  by  an  accideni 
the  surety,  if  there  was  any,  is  no  longer  obliged ;  yet  uct 
less,  if  the  thing  does  not  perish  rill  after  the  debtor  has  bt 
fault  for  not  delivering  it,  as  if  a  seller  does  not  deliver  wli 
has  sold,  or  if  one  does  not  restore  what  he  has  hired  or  bon 
hb  obligation  continues  to  subsist,  and  makes  that  of  the  : 
to  subsist  likewise."  For  he  ought  to  answer  for  the  act  < 
person  for  whom  he  engaged  himself. 


TITLE    V. 

09  INTEREST,  COSTS  AND  DAMAGES,  AND  BESTTTCTIOir 
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of  some  thing,  or  who  damnify  it ;  as  he  does  who,  having  bor- 
vowed  a  horse,  loses  him  or  lames  him  ;  or  he  who  turns  his  cattle 
m  grazing  into  the  field  of  another  person,  who  does  not  owe  him 
fliat  service.  The  other  kind  is  of  the  damages  caused  by  those 
who,  without  destroying  or  damaging  any  thing,  give  occasion  to 
loss  of  another  nature.  As  if  he  who  owes  a  sum  of  money 
not  pay  it  at  the  term,  if  he  who  sells  fails  to  deliver  the 
thing  sold,  if  he  who  undertakes  a  work  does  not  perform  it. 

1902.  We  may  distinguish  damages  by  another  view,  according 
to  the  intention  of  those  who  cause  them.  Some  are  the  effects 
of  m  bad  design,  as  of  a  crime,  of  an  offence,  of  a  cheat :  and 
othen  happen  without  any  bad  design  in  the  person  who  is  ac- 
«muitable  for  them ;  but  barely  either  out  of  negligence,  or  through 
fault)  or  even  through  an  inability  to  perform  some  engage- 


190S.  Of  what  nature  soever  the  damage  be,  and  from  what 
soever  it  may  proceed,  he  who  is  answerable  for  it  ought 
to  itqmir  it  by  an  amends  proportionable  either  to  his  fault,  or  to 
Ids  offisnce,  or  other  cause  on  his  part,  and  to  the  loss  which  has 
happened  thereby,  according  to  the  rules  which  shall  be  explained 
IB  this  title.  Before  we  enter  on  the  explanation  of  these  rules,  it 
ii  necessary  to  make  here  some  reflections  on  the  principles  on 
which  they  depend,  the  knowledge  whereof  may  make  the  use  of 
tiiese  rules  more  easy  and  more  profitable  in  the  several  cases 
where  it  is  necessary  to  apply  them. 

1904.  Difference  between  Interest  and  Costs  and  Damages. — 
All  the  sorts  of  reparations  of  damage  are  reduced  to  two  kinds : 
one  which  is  called  barely  interest,  and  the  other  costs  and  dam- 
ages. Interest  is  the  reparation  or  satisfaction  which  he  who  owes 
a  sum  of  money  is  bound  to  make  to  his  creditor  for  the  dam- 
age which  he  does  him  by  not  paying  him  the  money  he  owes 
hfan ;  as  if  he  who  has  borrowed  a  sum  of  money  does  not  pay 
-Hat  the  term;  if  a  purchaser  does  not  pay  the  price  of  the  sale; 
If  a  tenant  does  not  pay  the  rent  of  the  house  which  he  hires,  or  a 
-fcrmer  the  rent  of  his  farm.  All  the  other  reparations  of  damage, 
sf  ^what  nature  soever  the  damage  may  be,  are  called  costs  and 
-damages ;  as  if  a  tenant  neglect  to  make  the  repairs  which  he  is 
hound  to  by  his  lease,  and  the  house  be  thereby  damaged ;  if  a 
partner  neglects  to  take  care  of  a  thing  belonging  to  all  the  part- 
^cvs  in  common,  with  which  he  is  intrusted,  and  the  same  perishes ; 
if  a  tutor  fails  to  gather  in  the  debts  that  are  owing  to  his  minor, 


TIT.  v.]  INTEREST)   COSTS,   AND   DAMAGES.  743 

1907.  We  may  remark,  as  the  first  and  most  sensible  of  these 
differences,  that,  among  all  the  causes  which  may  give  occasion  to 
m  reparation  of  damages,  there  is  none  so  frequent  as  the  default 
of  paying  a  sum  of  money  that  is  due,  and  that  there  is  likewise 
none  from  whence  there  arises  so  great  a  variety  of  damages  to  be 
repaired ;  so  that,  if  every  creditor  had  a  right  to  have  the  damage 
estimated  which  he  may  suffer  for  want  of  the  money  that  was 
dne  to  him,  each  demand  of  payment  would  be  attended  with  an 
infinite  number  of  discussions  of  the  different  damages  which  the 
creditors  might  allege  they  had  sustained.  One  would  pretend 
that,  for  want  of  payment,  his  goods  had  been  seized  and  sold,  and 
he  by  that  means  ruined ;  another  would  allege  that  his  house 
had  fallen  down  for  want  of  money  to  repair  it;  a  merchant  would 
pretend  a  considerable  loss  in  his  trade;  and  according  as  the 
different  wants  and  conjunctures  should  diversify  the  events,  every 
one  would  distinguish  himself  by  the  circumstances  of  his  loss 
and  of  his  damage. 

1908.  Had  there,  therefore,  been  no  other  cause  for  fixing  by 
law  a  uniform  reparation  for  all  the  sorts  of  damages  which  may 
arise  from  the  non-payment  of  sums  of  money,  besides  the  consid- 
eration of  retrenching  this  infinite  multitude  of  different  liquida- 
tions and  lawsuits  which  would  follow  thereupon,  we  could  not 
well  be  without  such  a  regulation.  But  another  difference,  which 
dbtinguishes  the  engagement  of  debtors  of  sums  of  money  from 
all  other  sorts  of  engagements,  is  a  natural  cause,  which  makes  this 
regulation  to  be  as  equitable  in  itself  as  it  is  useful  to  the  public. 

1909.  This  difference  consists  in  this,  that  the  damages  which 
jMTOceed  from  other  causes  than  the  non-payment  of  money  arise 
from  some  engagement  which  distinguishes  and  points  out  the 
nature  of  the  damage  which  one  may  be  accountable  for  if  he 
fails  to  perform  his  engagement,  which  is  not  to  be  met  with  in  the 
engagement  of  those  who  owe  sums  of  money.  Thus,  for  exam- 
ple, when  a  tenant  obliges  himself  to  the  small  repairs  of  a  house 
which  he  rents,  his  engagement  points  out  to  him  precisely  that 
he  obliges  himself  to  those  repairs,  in  order  to  preserve  the  house 
in  the  good  condition  in  which  it  is  at  the  time  it  is  let  to  him, 
and  that  consequently,  if  he  fails  to  make  the  said  repairs,  he  will 
be  liable  for  the  damage  that  shall  ensue  thereupon,  and  be  obliged 
to  restore  the  house  in  the  same  condition  in  which  it  was  at  the 
time  when  he  hired  it.  Thus,  when  an  undertaker  of  a  building 
obliges  himself  to  make  it  such  as  it  ought  to  be  according  to  his 
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what  the  damage  will  be  for  which  they  will  be  accountable  in 
case  they  do  not  perform  their  engagement,  and  that  this  knowl- 
edge makes  them  foresee  precisely  what  they  oblige  themselves 
tO|  and  what  the  damages  which  they  shall  cause  may  amount 
to,  one  finds  in  every  one  of  the  said  engagements  a  just  founda- 
tion whereby  to  distinguish  the  reparation  that  may  be  due,  and  to 
ascertain  the  same.  But  as  the  bare  quality  of  the  engagement 
of  those  who  owe  money  does  not  distinguish  tiieir  condition,  and 
does  not  point  out  to  them  precisely  what  may  be  the  damage 
lliat  may  ensue  upon  their  failing  to  make  payment,  and  as 
besides  they  are  all  obliged  only  to  one  and  the  same  thing,  which 
is  to  pay  a  sum  of  money,  their  engagement  is  not  a  principle  by 
which  we  can  distinguish  the  reparations  to  which  they  may  be 
liable,  nor  does  it  oblige  them  differently  to  the  respective  dam- 
ages which  the  creditors  may  suffer,  according  to  the  diversity  of 
llie  events.  But  these  events  are,  with  respect  to  the  debtors,  as 
accidents  which  they  could  not  foresee,  and  which  their  obligation 
did  not  comprehend. 

1912.  It  follows  from  this  difference  between  the  engagement 
of  persons  who  are  indebted  for  sums  of  money,  and  all  the  other 
•orts  of  engagements,  that  in  one  and  the  same  contract,  of  the 
nature  of  those  which  are  binding  on  both  sides,  it  may  happen, 
and  does  often  so  fall  out,  that  although  the  engagement  of  the 
contractors  be  reciprocal,  that  is,  that  each  of  them  on  his  part  be 
bound  to  the  other,  yet  their  engagements  are  neither  alike  in 
tiieir  nature  nor  equal  in  their  estimation,  but  are  of  different  na- 
tures ;  and  the  same  contract  limits  the  engagement  of  one  of  the 
contractors  to  the  bare  interest  of  a  sum  of  money,  if  it  is  not  paid 
at  the  term  of  payment,  whilst  the  engagement  of  the  other  party 
is  indefinite,  and  may  be  extended  to  damages  of  a  far  greater 
▼aine.  Thus,  in  a  contract  of  sale,  the  obligation  of  the  seller  in- 
forms him  that  he  is  obliged  to  deliver  the  thing  sold,  and  to 
warrant  it  with  the  qualities  which  it  ought  to  have ;  which  lets 
him  know  that,  if  the  thing  sold  is  not  delivered,  if  it  has  not  those 
qualities  which  it  ought  to  have,  if  it  is  evicted  from  the  pur- 
chaser, he  must  answer  for  the  damages  which  shall  ensue  there- 
upon, according  to  the  rules  explained  in  the  second,  tenth,  and 
eleventh  sections  of  the  Contract  of  Sale.  But  the  same  contract 
of  sale  doth  not  form  any  such  engagement  on  the  part  of  the 
bnyer.  For  it  does  not  point  out  to  him  what  damage  the  seller 
may  sustain  for  want  of  his  money,  whether  he  shall  suffer  any  at 
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all,  or  whether,  on  the  contrary,  it  may  not  endanger  the  low  i 
his  trade  and  commerce;  whether  BUeh  a  disappointmeitt  mi 
not  occasion  his  goods  to  be  seized  and  sold  ;  or  what  other  da 
age  the  seller  may  sustain  thereby.  Thus,  whereas  with  legs 
to  the  seller,  the  events  which  subject  him  to  damages  b«n 
been  foreseen,  he  cannot  say,  when  they  happen  to  the  bnji 
that  they  are  accidents  which  he  could  not  foresee,  and  for  wbi 
he  ought  not  to  be  answerable ;  whereas  the  buyer,  on  the  ca 
trary,  may  say,  in  respect  of  the  different  losses  which  roav  b^ 
pen  to  the  seller,  that  not  any  one  of  them  has  been  foreseen,  u 
that  therefore  those  wJiich  happen  are,  with  regard  to  him,  M 
dents  which  his  obligation  did  not  point  out  to  him ;  and  he  aa 
allege  that,  if  the  seller  had  proposed  that,  in  case  such  aecideB 
should  happen,  the  buyer  should  be  answerable  for  them,  he  wool 
not  have  bought  upon  those  terms,  nor  exposed  himself  to  d 
danger  of  such  consequences,  in  case  of  failure  to  pay  the  pricci 
the  thing  sold. 

1913.  It  is  easy  to  perceive  the  same  difference  of  engagemal 
in  one  and  the  same  contract,  in  leases  of  lands  and  houses,  u 
in  other  sorts  of  engagements,  even  those  that  are  entered  id 
without  covenant.  But  we  must  not  draw  this  consequou 
from  the  difference  we  see  between  the  engagement  of  ooe  po^ 
and  that  of  the  other,  that  those  who  owe  only  money  ue  H 
liable  to  damages  if  they  fail  in  their  payment,  under  pretei 
that  their  engagement  does  not  precisely  point  oat  to  them  whi 
will  be  the  damage  that  will  ensue  upon  their  non-paymtri 
For  it  being  certain  that  they  do  wrong  to  their  creditors  by  ■ 
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ages  upon  one  and  the  same  foot,  it  could  not  be  made  more  just 
and  more  certain  than  by  fixing  it  at  the  value  of  the  common 
profits  that  may  be  made  of  money  by  a  lawful  commerce.  And 
this  is  what  has  been  done  by  comparing  money,  which  makes 
the  price  of  all  things,  to  those  things  which  produce  naturally 
some  profit,  and  by  regulating  the  profit  of  a  sum  of  money  ac- 
cording to  the  profit  that  is  made  of  a  thing  of  like  value.  And 
seeing  the  most  ordinary  and  most  natural  profits  are  those  which 
lands  yield,  the  reparation  of  damages  which  ought  to  be  made  to 
creditors  in  sums  of  money,  who  are  not  paid  at  the  term  of  pay- 
ment, is  estimated  at  the  rate  of  the  usual  produce  or  revenue  of 
a  piece  of  land  of  the  same  value  with  the  sum  that  is  due.  Thus, 
for  example,  if  the  common  value  of  the  revenue  lands  is  a  French 
sol,  or  penny,  in  the  livre,  the  reparation  of  damages  which  will  be 
due  from  a  debtor  who  owes  the  sum  of  a  thousand  livres  which 
he  does  not  pay,  will  be  of  fifty  livres  a  year,  which  is  the  revenue 
that  is  commonly  reaped  every  year  from  a  piece  of  ground  that 
may  be  worth  a  thousand  livres.  And  it  is  upon  the  same  foot 
that  annuities  are  regulated,  where  he  who  purchases  an  annuity 
ont  of  the  estate  of  his  debtor  does  nothing  else  but  purchase 
a  yearly  revenue  in  money,  which  may  be  of  the  same  value  with 
the  ordinary  revenue  that  may  be  made  of  a  piece  of  ground 
which  might  be  purchaned  for  the  money  he  lays  out  on  the  an- 
nuity. But  since  the  value  of  the  revenue  of  lands  is  subject  to 
changes,  and  the  same  rises  or  falls  according  to  the  scarcity  or 
plenty  of  money,  and  for  other  causes  which  render  it  necessary 
to  make  different  estimations,  according  to  the  changes  which  the 
times  may  produce,  the  laws  regulate  differently  the  standard  of 
the  interest  of  money  and  that  of  annuities,  according  as  those 
changes  may  require.  Thus,  we  have  seen  in  France,  as  has  been 
already  observed,  annuities  and  interest  of  money  reduced  from 
ten  to  between  eight  and  nine  per  cent,  and  lowered  by  degrees 
to  five  in  the  hundred,  which  is  the  present  standard. 

1914.  Exceptions  to  the  Rule  which  fixes  the  Interest  of  Money. 
^All  these  considerations,  which  justify  the  rule  by  which  the 
interest  of  sums  of  money  is  fixed  at  a  certain  portion  of  the 
principal,  are  to  be  understood  only  of  the  cases  where  the  debtors 
cannot  be  charged  with  any  blame,  that  may  deserve  a  reparation 
of  another  kind.  And  this  rule  does  not  justify  the  debtors  who, 
being  able  to  pay,  are  unwilling  to  do  it ;  and  much  less  does  it 
justify  those  who,  rather  than  pay  their  debts,  hoard  up  their 
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money,  and  let  poor  families  starve  for  want  of  their  own.  TWi 
sort  of  iniquity  is  of  another  kind  than  the  bare  delay  of  debUn 
who  liave  not  wherewithal  to  pay  their  debte  at  the  tune  t^ 
pointed ;  and  this  hardship  would  deserve  punisbmenta  of  ■  ifr 
verer  kind  than  a  bare  reparation  proportioned  to  the  danis^ 
which  it  may  occcasion.  It  was  for  this  reason  that  the  ordioBiM* 
of  Orleans  in  France  required  the  judges  to  condemD  those  vhs 
should  be  found  in  arrears  for  wages  due  to  laborers  and  mA- 
men,  to  pay  the  double  of  what  they  owed.*  And  altiwo^ 
this  ordinance  be  not  observed,  and  such  unjust  debtors  go  ii» 
punished,  yet  we  thought  fit  to  insert  this  remark  to  show  tkal 
this  impunity  is  not  agreeable  to  the  spirit  of  the  law,  mad  tirt 
there  are  occasions  in  which  the  crying  injustice  of  those  ddMI 
might  be  punished,  agreeably  to  the  intention  of  the  lamr. 

1915.  We  must  also  except  from  this  rule,  which  fixes  the  iiil» 
eat  of  sums  of  money  that  are  owing,  bankers  who  do  not  poncis- 
ally  answer  bills  of  exchange.  For  this  kind  of  obligatioii  Mk 
particular  characters  which  distingiush  it,  as  to  which  the  readff 
must  consult  what  has  been  said  thereof  in  the  fourth  wctioa  J 
the  title  of  Persons  who  drive  any  Public  Trade,  &<%,  where  we  tm 
that  the  engagement  in  bills  of  exchange  is  not  only  to  pay  a  ma, 
but  implies  the  circumstance  of  remitting  the  money  from  flt 
place  to  another,  which  renders  the  party  who  fails  in  the  yabi^ 
ance  of  his  engagement  liable  to  other  damages  besides  the  bn* 
delay  of  paying  what  he  owes.  And  this  matter  is  rt^gulalcd  fcf 
the  ordinance  of  1673,  in  the  title  of  BiKs  of  Exchangt,  and  in  tM 
of  The  Ivferesl  of  Change  and  Rechattg-cy 
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to  legnlate  ihem.  For  we  ought  first  of  all  to  consider  the  qnaHty 
of  the  act  from  whence  the  damage  proceeded,  as  if  it  is  a  crime, 
ui  offence,  a  cheat :  or  if  it  is  barely  some  fault,  some  neglect,  or 
an  ioYoluntary  non-performance  of  an  engagement  For,  accord- 
ing to  these  differences,  the  reparation  of  damages  may  be  greater 
or  lesser,  as  we  shall  see  hereafter.  And  we  ought  also  to  con- 
sider the  events  which  have  ensued  upon  the  said  act,  and  wheth- 
er they  be  such  as  ought  to  be  imputed  to  him  who  is  author  of 
the  act,  or  whether  there  be  other  causes  mixed  with  it,  so  that  all 
those  consequences  ought  not  to  be  imputed  to  him. 

1918.  As  to  what  concerns  the  quality  of  the  act  of  the  person 
ficom  whom  a  reparation  of  damages  is  demanded,  the  question  is 
only  to  know  if  there  be  on  his  part  any  design  to  hurt,  or  any 
knavery,  or  if  there  be  no  such  thing.  And  seeing  it  is  an  easy 
matter  to  know  it,  either  by  the  act  itself,  or  by  the  circum- 
stances, without  any  help  of  rules,  it  is  sufficient  to  remark  barely 
here,  that  it  is  by  this  first  view  that  we  ought  to  examine  the 
questions  concerning  damages. 

1919.  As  to  the  events  which  may  ensue  upon  the  act  of  him 
who  is  charged  with  the  damage,  there  may  arise  difficulties  about 
them,  which  may  very  well  deserve  rules  for  deciding  them.  For 
it  is  to  be  observed,  that  it  often  happens  that  there  arises  from 
one  only  act  a  chain  of  consequences  and  events  which  cause 
divers  damages,  whether  it  be  that  those  events  have  been  the 
immediate  consequences  of  the  said  act,  so  as  that  it  may  be 
averred  that  it  was  the  real  and  only  cause  of  them,  or  that  they 
may  be  ascribed  to  other  causes  which  have  no  dependence  on  the 
said  act,  but  to  which  that  act  had  barely  given  occasion,  or  that 
they  happen  to  be  joined  with  the  said  act  by  some  accidents. 
And  according  to  these  differences  of  events,  there  may  be  a  dif- 
ference in  the  damages,  so  that  some  of  them  may  be  justly  im- 
puted to  the  author  of  the  act,  and  it  may  not  be  recusonable  to 
charge  him  with  others. 

1920.  We  shall  be  able  to  judge  of  these  several  sorts  of  events, 
and  of  the  regard  which  ought  to  be  had  to  them  in  questions  re- 
lating to  damages,  by  the  two  following  examples.  And  we  shall 
see  likewise,  at  the  same  time,  the  divers  effects  which  the  act  of 
the  person  who  is  answerable  for  the  damage  ought  to  have  in 
these  questions,  according  to  the  quality  of  the  act,  and  the  motive 
thereof. 

1921.  We  may  suppose  for  the  first  case,  that  a  merchant  hav- 
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the  sale  of  the  goods  cannot  be  so  easily  known  ;  for  this  knowl- 
edge depends  on  future  and  uncertain  events.  It  is  well  known 
that  the  profit  which  this  merchant  might  make  at  the  fair  did  not 
depend  barely  on  his  having  a  shop  or  booth  in  it ;  but  it  might 
happen,  either  because  of  the  great  quantity  of  goods  of  the  same 
kind  with  his,  or  because  of  the  scarcity  of  money  and  the  small 
number  of  buyers,  or  through  other  causes,  that  there  would  be  but 
little  profit  to  be  made,  or  perhaps  none  at  all;  and  it  might  happen, 
likewise,  that  because  of  the  scarcity  of  those  goods,  the  plenty  of 
money,  and  the  great  number  of  buyers,  the  profit  would  have 
been  great  So  that  it  cannot  be  known  exactly  what  this  loss 
may  have  amounted  to.  But  even  although  it  could  be  known  ex- 
actly what  quantity  of  goods  this  merchant  might  have  been  able 
to  sell,  and  what  gain  he  might  have  made,  judging  of  his  profit 
by  that  which  other  dealers  in  the  same  commodity  had  made ; 
yet  it  would  not  be  reasonable  to  charge  all  that  loss  on  him  who 
ought  to  have  furnished  the  shop.  For  besides  that  this  merchant, 
having  still  the  goods  in  his  possession,  might  yet  make  profit  by 
them,  and  perhaps  more  than  he  would  have  done  at  the  fair  for 
which  the  shop  was  hired,  nobody  knew  any  thing  at  that  time  of 
the  events  which  might  make  the  profit  either  greater  or  lesser,  or 
which  might  occasion,  perhaps,  that  there  would  be  no  profit  at  all, 
or  that  there  would  be  loss,  instead  of  gain.  So  that  they  did  not 
reckon  that  the  penalty  for  the  non-performance  of  the  lease  should 
amount  to  the  value  of  the  greatest  gain  that  this  merchant  could 
hope  for  from  a  good  market.  But  because  he  who  has  failed  to 
deliver  the  shop  ought  to  suffer  some  punishment  for  his  not  per- 
forming his  bargain,  it  is  just  to  award,  under  all  these  views, 
some  reparation  of  damages,  and  to  regulate  the  same  according 
to  the  circumstances. 

1925.  As  to  the  third  damage,  which  is  that  of  the  bankruptcy, 
this  unforeseen  event  having  for  its  particular  cause  the  condition 
in  which  the  affairs  of  the  said  merchant  were  at  that  time,  it  is 
an  accident  with  regard  to  him  who  had  promised  the  shop,  and 
which  consequently  ought  not  to  be  laid  to  his  charge. 

1926.  We  may  suppose,  for  a  second  case,  that  a  merchant  hav- 
ing agreed  with  the  master  of  a  manufacture  for  a  certain  quantity 
of  goods,  to  be  delivered  to  him  on  a  certain  day,  that  they 
might  be  embarked  on  board  a  fleet  appointed  to  sail  at  that  time, 
and  that  the  merchant  having  paid  beforehand  the  price  of  the  said 
goods,  or  a  part  thereof,  and  being  come  with  carriages  to  receive 


7S2 


THE  CIVIL  LAW. 


[PABT  I.  BOOK  DI. 


I 


them,  they  are  not  delivered  to  him.  We  see  also  in  thia  ca»  se*- 
erai  dainageii,  —  the  charges  of  the  caniages,  the  loss  oi  the  pnft 
which  this  merchant  might  hope  to  have  made  by  the  sale  of  that 
goods  ill  the  place  whither  he  purposed  to  send  them,  aod  thst  d 
the  gain  which  he  might  have  been  able  to  make  upon  oihet  gae^ 
which  he  would  have  bought  up  in  the  same  place,  and  Ukcnw 
the  interest  of  the  money  which  he  advanced.  The  cluig«  4 
the  carriages  are  due  to  him  witbout  any  manner  of  diffie^Ij; 
aa  weli  aa  the  interest  of  the  money  which  he  advanced.  TV 
profit  which  he  might  hope  to  make  upon  the  goods  which  he  in- 
tended to  buy  up  with  the  produce  of  his  outward-bound  carpi  B 
too  remote  from  the  act  of  the  person  who  has  foiled  to  tUns 
the  goods  for  the  embarkation,  and  ought  not  to  be  irapnnd  t> 
him.  And  as  for  the  proht  which  might  have  been  made  by  tkott 
goods,  if  they  had  been  embarked,  we  must  consider,  on  the  en 
hand,  that,  for  want  of  having  had  those  goods  dcliTcnd  to  hinv  tk 
merchant  is  deprived  of  the  hopes  of  the  gain  which  h«  migfat  hm 
expected,  and  that  he  who  was  bound  to  deliver  them,  hrai| 
failed  in  the  performance  of  his  engagement  to  do  it,  ought  to  hm 
the  punishment  of  his  n on- performance  of  his  promiae  by  niskag 
some  reparation  of  the  damage.  And  on  the  other  hand,  likcwii^ 
we  ought  to  consider  that  this  gain  was  not  certain ;  that  the  ibf 
might  perish  by  sliipwieck,  or  fall  into  the  hands  of  pir«tB&  Bit» 
emies ;  and  that  other  accidents  might  have  prevented  the  n»lai( 
any  proht  at  all.  So  that,  in  this  uncertainty  of  eTeuUi,  h  wmU 
not  be  just  that  the  reparation  of  damages  should  be  equal  (b  tt 
gain  which  one  might  hope  for  from  a  success  altogether  ^mnlki 
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the  first  case  of  the  non-performance  of  the  lease  of  the  shop  prom- 
ised to  the  merchant,  if  we  suppose  that,  instead  of  an  eviction 
or  a  seiziire,  which  may  have  hindered  the  execution  of  the  lease, 
it  bad  happened  that  the  shop  was  burned  by  a  fire  communicated 
from  the  neighbouring  house,  or  that  on  the  very  day  of  the  fair 
the  said  shop  had  been  set  apart  for  some  public  office  by  the 
anthority  of  justice,  and  that  the  proprietor  had  not  time  nor  op- 
portimity  to  give  notice  to  the  merchant  of  the  said  changes; 
seeing  the  said  changes  would  be  accidents  which  had  happened 
without  any  fault  on  his  part,  he  would  not  be  liable  to  any  rep- 
aration of  damages,  by  the  general  rule  that  no  body  is  to  answer 
for  accidents,  except  there  be  some  fault  on  his  part.*^  But  if  we 
sappose  that  he  who  lets  the  shop  to  this  merchant  did  afterwards 
let  it  to  another,  and  put  him  into  possession  of  it,  that  he  might 
have  a  greater  rent  for  it ;  this  knavery  will  subject  the  owner  of 
the  shop  to  a  much  greater  reparation  of  damages,  than  if  the  non- 
performance of  the  lease  had  been  occasioned  only  by  a  seizure  or 
eviction  of  the  shop.  For  whereas,  in  the  case  of  an  eviction  or 
■eiznre,  we  ought  to  moderate  the  reparation  that  is  to  be  made 
to  the  merchant  for  his  loss  in  being  disappointed  of  the  sale  of 
his  goods,  according  to  the  remarks  which  have  been  made,  his 
knavish  dealing  cuts  off  all  pretensions  to  any  mitigation  of  the 
damages;  and  the  sentence  which  condemns  the  party  in  dam- 
ages ought  to  have  the  utmost  extent  that  the  rigor  of  the  law 
can  give  it,  because  the  knavery  implies  a  will  and  intention  to  do 
all  the  hurt  that  is  possible. 

1928.  We  may  conclude  from  all  these  remarks,  that,  in  all  the 
cases  where  the  question  is  to  know  if  any  damages  are  due,  and 
in  what  they  consist,  it  is  necessary  to  consider  the  quality  of  the 
act  which  has  occasioned  the  damage,  the  share  which  the  person 
who  is  charged  with  the  damage  may  have  had  in  the  act,  his  in- 
tention, whether  the  said  act  happened  by  accident,  what  have 
been  the  consequences  of  it,  either  immediate  or  more  remote,  and 
which  may  have  proceeded  from  other  causes.  And  it  is  by  all 
these  views,  and  by  a  consideration  of  the  particular  circumstances 
of  every  case,  that  the  judges  ought,  according  to  their  prudence, 
to  decide  questions  of  this  nature.  As  to  which  it  is  likewise 
necessary  to  observe,  that  there  are  cases  in  which  the  conse- 
qaence  of  the  non-performance  of  an  engagement  may  be  such, 

*  See  the  ninth  article  of  the  third  section  of  OavenanU. 
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that,  although  there  were  no  bad  intention  on  the  part  of  him  vfao 
has  failed  to  perform  his  engagement,  yet  he  might  dcserfe,  Mt 
only  to  be  condemned  in  a  considerable  sura  of  money,  for  repan- 
tion  of  damages,  but  also  to  be  punished  othervrise ;  &8  in  tbr 
case  of  thoBC  who  undertake  to  fumiah  arms,  provisions,  fora^ 
or  other  things  for  an  army,  and  who  fail  in  the  peiformance  of 
their  contracts.  For  in  contracts  of  this  importance,  wherein  th» 
public  and  state  is  concerned,  imprudences  and  other  faults,  kt 
them  be  never  so  small,  are  of  sucli  consequence  that  they  deatm 
to  be  punished  with  great  severity,  and  are  such  as  may  be  rsi^ 
in  the  number  of  crimes,  according  to  the  circumstances. 

1929.  We  may  add  to  all  these  remarks,  a  distinctioD  which  it 
is  necessary  to  make  between  two  sorts  of  cases  where  dnma^ 
bappcii  that  are  to  be  estimated.  One  is  of  the  cases  wbne  Uh 
damage  is  prc^^ent,  and  where  the  reparation  may  be  known,  «od 
regulated  by  a  view  of  the  events  which  have  actually  ha|qwMd 
And  the  other  is  of  the  cases  where  the  damage  is  not  pRSM^ 
but  to  come,  and  depends  on  future  and  uncertain  ertM^ 
although  it  be  necessary  to  regulate  the  reparation  for  the  lin- 
ages, before  they  happen.  We  may  see  in  one  and  the  same  iaai 
of  contract  an  example  of  each  of  these  two  sorts. 

1930.  If  the  lease  of  a  farmer,  which  was  only  for  one  yew.  bt 
interrupted  just  before  harvest,  by  a  change  of  the  propnetor,  ac  if 
the  land  was  evicted  from  him  who  bad  leased  it  out,  or  if  beaoU 
it,  he  ought  to  make  good  to  the  farmer  the  present  loss  trhiek  !■ 
suffers  by  not  being  allowed  to  gather  the  crop  that  is  oo  the 
ground;  and   it  is  no  hard  matter  to  adjust   this  repaiatiOB  <( 
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gains  so  as  to  be  gainers,  and  that  it  is  even  the  intention  of  the 
proprietors  that  their  farmers  should  reap  »ome  profit,  the  uncer- 
tainty of  these  events  is  no  reason  why  a  reparation  of  damages 
should  not  be  due  to  this  farmer.  And  all  that  human  reason 
can  do  in  a  case  where  it  is  necessary  to  decree  a  reparation  of 
damages  to  be  made,  and  impossible  to  know  what  the  damage 
may  amount  to,  is  to  take  a  medium  of  the  profits  which  farmers 
of  such  lands  may  commonly  make,  adding  thereto  the  con- 
siderations which  the  particular  circumstances  may  deserve ;  as  if 
the  £Eurmer  had  enjoyed  his  farm  for  the  greatest  part  of  the  time 
of  his  lease  with  a  great  deal  of  profit,  or  a  great  deal  of  loss ;  for 
in  the  first  case,  the  reparation  of  damages  ought  to  be  less,  and 
greater  in  the  second :  if  the  said  farmer  found  anywhere  else  an 
opportunity  of  taking  much  such  another  farm ;  or  if  no  such  op- 
portunity offered :  if  he  had  many  years  of  his  lease  to  come ;  for 
in  this  case  one  ought  not  to  allow  for  each  year  the  same  repa- 
lation  of  damages  as  if  there  remained  only  one  or  two  years 
of  his  lease  to  run ;  because  the  farmer  might  provide  himself  of 
another  farm  in  so  long  a  time,  and  he  might  have  many  more 
casualties  to  fear.  And  we  ought  also  to  consider  the  cause  of 
the  interruption  of  the  lease ;  if  it  is  an  eviction  that  was  not  fore- 
seen, a  voluntary  sale,  or  an  accident :  for  according  to  the  cause, 
either  there  is  no  reparation  due  at  all,  as  if  the  land  was  carried 
away  by  a  flood ;  or  it  might  be  lesser  or  greater,  according  as  the 
fffoprietor  had  more  or  less  share  in  it. 

1931.  It  is  by  all  these  views,  and  others  of  the  like  nature,  that 
^^c  may  regulate  the  reparations  of  damages  of  this  kind.  Which 
may  be  reduced  to  the  remark  already  made,  that  the  reparation 
of  damages  ought  to  be  regulated  by  a  view  of  the  cause  of  the 
damage,  and  of  the  events  which  are  consequences  of  it. 

19^.  Hitherto  we  have  said  nothing  of  tlie  vulgar  distinction 
in  the  matter  of  damages  between  those  which  are  due  for  a 
damage  or  loss  that  one  sufTcrs  by  a  diminution  of  his  present 
goods,  which  he  is  actually  possessed  of,  and  those  which  are  due 
on  the  account  of  a  gain  that  ceases.  For  it  will  be  easier  to  dis- 
tingaish  these  two  sorts  of  damages  after  the  other  distinctions 
that  have  been  remarked.  Thus,  for  example,  in  the  case  of  the 
merchant  to  whom  the  shop  had  been  let,  we  see  that  the  loss  of 
the  charges  of  transporting  his  goods  is  of  the  first  sort,  and  the 
loss  of  the  profit  which  he  might  have .  made  by  the  sale  of  them 
is  of  the  second ;  as  well  as  that  of  the  farmer,  whose  lease  is  in- 


TIT.  y.]  INTEREST,   COSTS,   AND  DAMAGES.  757 

prisonments,  nnjust  seizures  of  goods  and  executions,*  because  the 
liquidating  of  these  sorts  of  damages  depends  on  the  considera- 
tion of  the  quality  and  circumstances  of  the  facts  which  occasion 
them.  Thus,  for  example,  if  a  creditor  causes  his  debtor  to  be 
thrown  into  jail,  when  he  has  no  right  to  use  the  said  constraint, 
^^hether  it  be  that  his  debt  does  not  give  him  that  power,  or  that 
the  age  of  his  debtor,  or  some  other  cause,  does  make  the  said 
imprisonment  to  be  unjust,  and  the  said  debtor  is  a  day-laborer, 
or  other  person  who  by  his  labor  maintains  his  family,  which  for 
want  of  this  assistance  suffered  likewise  other  losses ;  it  will  de- 
pend on  the  prudence  of  the  judge  to  regulate  a  reparation,  both 
for  tiie  loss  of  the  day's  work  of  this  prisoner,  and  for  the  other 
damages,  according  as  the  injustice  of  the  said  creditor  may  de- 
serve, upon  consideration  of  the  circumstances. 

1936.  We  have  judged  it  necessary  to  make  here  all  these  re- 
marks on  the  nature  and  principles  of  this  matter  of  interest  and 
damages,  in  order  to  explain  the  difficulties  which  the  laws  them- 
Belves  acknowledge  to  be  therein;  since  we  see  a  law  of  the 
Emperor  Justinian,  in  which,  to  prevent  these  difficulties  and  the 
infinite  number  of  questions  that  arise  from  thence,  he  reduced  all 
the  cases  where  there  happen  any  damages  to  two  kinds.  The 
one  is,  of  those  cases  where  the  question  is  about  a  certain  quan- 
tity, or  which  have  their  nature  fixed  and  regulated,  such  as  sales 
and  leases,  and  under  this  kind  he  comprehended  all  contracts. 
The  other  kind  is,  of  all  the  other  cases  whatsoever,  without  dis- 
tinction, whatever  might  be  the  cause  of  the  damage. 

1937.  As  for  the  cases  of  the  first  kind,  which  have  their  nature 
fixed,  and  where  the  question  is  concerning  a  certain  quantity,  he 
established  it  for  a  rule,  that  the  damages  should  not  exceed  the 
double  of  the  said  quantity :  and  as  to  all  the  other  cases  where 
there  should  happen  any  damages,  he  ordered  that  they  should  be 
regulated  by  the  prudence  of  the  judge,  according  to  the  estimate 
of  the  real  damage  that  was  sustained.' 

1938.  Seeing  this  regulation  which  limits  the  damages  to  the 
double  in  all  contracts,  and  in  the  cases  where  the  question  is 
about  a  certain  quantity,  and  which  have  their  nature  fixed  and 
regulated,  is  a  manner  of  deciding  which  does  not  unravel  nor 
resolre  the  difficulties,  and  which  often  would  not  do  justice  to 


«  Ordinince  of  B2ou,  article  145. 

^  L.  wi.  C.  de  aent  qua  pro  eo  quod  tht  pn>f, 
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1941.  Expenses.'^  There  is  also  another  sort  of  damages,  which 
18  that  of  expenses  due  from  the  person  who  is  cast  in  a  lawsuit ; 
and  that  consists  in  the  reimbursement  of  the  charges  which  the 
person  who  gains  the  suit  has  been  at  in  carrying  it  on.  But, 
besides  this  reparation  of  damages,  which  the  ordinances  oblige 
the  judges  to  decree  to  all  those  who  gain  their  lawsuits,^  there 
'wercj  in  the  Roman  law,  other  costs  and  damages  against  those 
^^hose  demands  or  defences  were  found  to  be  nothing  but  injus- 
tice and  cavil ;  ^  and  the  Romans,  likewise,  made  use  of  this  pre- 
caution to  oblige  the  plaintiff  and  defendant,  and  their  advocates, 
to  make  oath,  at  the  very  beginning  of  the  suit,  that  it  was  not 
out  of  malice,  or  for  the  sake  of  cavilling,  that  they  carried  on  the 
snit,  but  that  they  looked  upon  their  cause  to  be  just  and  well 
gronnded.™  This  oath  is  not  in  use  with  us  in  France,  and  it  was 
only  a  sure  occasion  of  perjury.  But  the  condemnation  of  those 
in  costs  who  prosecute  or  defend  ill-grounded  lawsuits  has  been 
found  so  just,  that  Francis  the  First  revived  it,  having  ordained 
that  in  all  matters,  civil  and  criminal,  the  costs  occasioned  by  the 
temerity  of  him  who  is  cast  in  the  lawsuit  should  be  given 
against  him  if  they  are  demanded ;  and  that  they  should  be  taxed 
and  moderated  by  the  same  judge  who  decides  the  lawsuit*^  But 
although  this  ordinance  be  not  at  present  put  in  execution,  and 
^^e  very  seldom  see  such  condemnations,  yet  the  equity  of  the 
role  is  not  abolished,  neither  can  it  be ;  and  the  judges  are  at 
liberty  to  observe  it  on  all  occasions  where  the  spirit  of  these  laws 
may  require  it. 

1942.  We  shall  not  treat,  under  this  title,  of  the  matter  of  ex- 
penses, because  it  is  a  part  of  the  order  observed  in  judicial  pro- 
ceedings. And  as  to  the  costs  and  damages  which  may  be  due 
from  those  who  prosecute  or  defend  unjust  lawsuits,  these  sorts  of 
coats  and  damages  have  no  other  particular  rules  than  those  of  the 
other  kinds.  And  it  is  sufficient  to  take  notice  here  of  this  rule, 
'which  shall  have  its  rank  in  this  title,  in  its  proper  place. 

1943.  Restitution  of  Fruits.  —  There  remains  still  another  mat- 
ter to  be  considered  under  this  title,  which  is  that  of  the  restitu- 
tion of  fruits.  We  have  added  this  matter  to  that  of  interest  and 
of  costs  and  damages,  because  the  restitution  of  fruits  is  a  kind 
of  reparation  of  damages,  which  is  due  from  him  who  has  un- 

I  See  the  ordinance  of  Charles  IV.  in  1324,  of  Ouarlet  VIII.  in  1493,  article  50,  and  the 
ordinance  of  1667,  tit.  31,  art.  1. 

1^1,  in/,  hut.  de  pom.  tern,  litig.  "  Toto  tit.  C.  dejurejur.  propt.  cal.  dando. 

■  See  the  ordinaoce  of  1539,  art.  S8  and  89. 
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justly  enjoyed  a  land,  the  enjoyment  whereof  belonged  to  anotlw 
person ;  and  because  fruits  are  the  revenue  of  lands,  as  interest  it 
that  of  money,  or  rather,  because  the  interest  of  money  has  bets 
invented  after  the  example  of  the  fruits  of  the  ground,  and  be- 
cause interest  of  money  is  instead  of  tliose  ihiita,  as  has  ben 
already  observed. 

SECTION   I. 


op    INTEREST. 

1944.  ApTBB  the  remarks  that  have  been  made  in  the  p 
to  this  title,  on  the  differences  between  damages  and  interest,  h  b 
not  necessary  to  explain  here  what  is  the  subject-matter  of  tUi 
section,  and  of  that  which  follows.  Since  it  appean  tieaij 
enough  that  the  subject-matter  of  the  present  sectioQ  is  the  icp^ 
retiDn  of  damages  which  is  due  from  debtors  vrho  owe  sunu  of 
money,  and  who  fail  in  the  payment  thereof;  and  that  the  nulttr 
of  the  other  section  comprehends  all  the  other  kinds  of  repantiaa 
of  damages. 

Art.  L 

1945.  Definition  of  Interest.  —  By  interest  is  meant  the  tcfMia- 
tion  of  damages  which  the  law  directs  to  be  made  to  creditonit 
sums  of  money,  by  debtors  who  bil  to  pay  what  they  owe.* 
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propoftion  of  so  much  in  the  pound,  every  year,  and  for  more  or 
less  in  proportion.^  And  this  interest  is  computed  on  this  foot 
from  the  moment  that  the  debt  beomes  due  till  it  is  acquitted. 

III. 

1947.  When  U  becomes  due. — Debtors  incur  the  penalty  of  inters 
est  by  their  delay  to  pay  what  they  owe,*  according  as  the  said 
delay  may  be  imputed  to  them,  and  may  have  that  effect;  which 
depends  on  the  nature  of  the  credits  and  on  the  circumstances ;  ^ 
for  in  some  debts  the  bare  default  of  paying  at  the  term  of  pay- 
ment makes  the  interest  to  run  for  the  benefit  of  the  creditor,  al- 
though he  do  not  demand  it;  and  in  other  debts  this  interest  is 
not  due  except  firom  the  time  that  a  demand  has  been  made  of  the 
debt  in  a  court  of  justice,  although  there  was  a  term  fixed  for  pay- 
ment,  which  has  expired.  We  shall  be  able  to  judge  of  this 
diBtinction  by  the  rules  which  follow. 

IV. 

1948.  37l«  Purchaser  of  Lcmds  owes  the  Interest  of  the  Price. — 
The  purchaser  of  a  land  or  tenement  who  has  got  possession 
thereof  owes  the  interest  of  the  price,  if  he  does  not  pay  it  at  the 
term  of  payment,  although  it  be  not  demanded  of  him,  or  if  he 
does  not  consign  it  in  case  the  seller  refuses  to  receive  it  And 
with  much  more  reason  would  the  interest  be  due  if  there  was  no 
term  fixed  for  payment  of  the  price,  or  if  it  was  agreed  that  the 
buyer  should  pay  ready  money  at  the  time  that  the  lands  should 
be  delivered  to  him,  and  he  had  failed  to  make  payment;*  for 
this  interest  ia  due  for  the  fruits  of  the  ground.  And  although 
ilie  purchaser  reaps  less  profit  from  the  lands  than  the  interest  of 
the  price  amounts  to,  or  even  by  some  accident  the  land  yields 
him  no  revenue  at  all,  he  will  nevertheless  be  liable  to  pay 
tiie  said  interest  for  the  right  of  enjoyment;  and  the  accidents 
'which  deprive  him  of  the  enjoyment  affect  him  as  proprietor,  and 
do  not  discharge  him  of  the  interest,  which  ought  not  to  cease  nor 

^  21  1,  Z).  cb  UMT. ; — /.  37,  D.  eod.  This  regulation  of  the  interest  of  money,  as  well 
as  diAt  of  amraities,  depends  on  the  edicts  which  fix  it  differently  according  to  the  di£fer- 
«Bt  timet,  as  has  been  obserred  in  the  preamble  to  this  title. 

^  £t.n,\  3,  in  Jin.  D.  de  utwr. 

'  ^  3S,  D.  cb  tctiir.    See  the  remark  npon  the  fifth  article. 

•  X.  S,  C  cb  luvr.; — /.  18,  M.D.de  utur,; — I  IS,  \  20,  D.  <U  act.  emcpL  0t  vend.;-^ 
I.  S,  C7.  €od.  See  the  fifth  article  of  the  third  section  of  Covenants.  As  to  the  consigning 
price,  tee  the  eighth  article  of  the  second  section  of  PajfmaUt. 

64* 
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interest  for  the  said  sum,  till  after  the  said  costs  and  damages 
have  been  liquidated,  and  the  creditor  has  demanded  in  a  court  of 
justice  the  interest  of  the  sum  at  which  they  have  been  taxed. 
Fcnr  in  all  these  cases,  the  debt  not  producing  interest  in  its  own 
nature,  the  debtor  does  not  begin  to  owe  any  until  the  creditor 
sets  forth 'by  his  demand  the  damage  which  he  suffers;  and  the 
debtor,  on  his  part,  owes  then  the  said  interest,  as  a  punishment 
fior  his  delay  of  payment 

VL 

1950.  A  Case  where  one  may  stipulate  Interest^  when  U  would 
noi  otherwise  be  due  by  the  Nature  of  the  Debt.  —  There  are  cases 
in  which  one  may  stipulate  interest  for  sums  of  money  which  of 
tiieir  own  nature  would  yield  none,  and  where  the  agreement  makes 
the  interest  to  be  lawful,  according  to  the  circumstances  which 
give  occasion  thereto.  Thus,  in  a  sale  of  movables  which  would 
not  produce  any  revenue,  the  seller  may  stipulate  interest  for  the 
price  till  it  be  paid ;  for  that  interest  makes  a  part  of  the  price. 
Thus,  in  a  transaction  where  the  pretensions  of  the  parties  are 
ii^^alated  at  a  certain  sum  of  money  which  one  party  is  to  give  to 
llie  other,  it  may  be  covenanted  that  interest  shall  be  paid  for  the 
money,  and  that  even  from  the  day  of  the  transaction,  although 
there  be  a  term  fixed  for  payment  thereof.  For  this  interest  is 
made  a  condition  of  the  transaction,  either  to  compensate  what  he 
who  stipulates  the  interest  may  remit  in  another  respect,  or  for 
other  causes.  And  such  a  stipulation  may  be  considered  as  having 
the  effect  of  a  condemnation  by  the  sentence  or  decree  of  a  court 
of  justice.  For  transactions  have  the  same  authority  as  the  de- 
crees of  a  court' 

VII. 

1951.  Interest  of  Marriage  Portions.  —  The  dowry  given  with  a 
woman  in  marriage  ought  of  its  own  nature  to  produce  interest, 
-without  a  sentence  of  condemnation ;  for  it  is  given  to  the  hus- 
band to  help  him  to  bear  the  charges  of  the  marriage.^  This,  how- 
is  not  due  till  after  demand  thereof,  that  of  damages ;  which  is  to  be  understood  of 

Aafi  sort  of  damages  which  shall  be  treated  of  in  the  second  section,  and  not  of  interest, 
wfakA  ■■  the  snbject  of  this  section,  and  which  cannot  produce  interest,  as  shall  be  shown 
in  the  nindi  article  of  this  section ;  whereas  damages  maj  produce  interest,  for  the  reason 
wfai<A  shall  be  explained  in  the  remarks  on  the  tenth  article. 

>  L.90^C.de  transact. 

I  X.  wli'  \  %  C.  dejur.  dot.  See  the  second  article  of  the  first  section  of  Dowria,  We 
hATe  not  pat  down  in  this  article  the  delay  of  two  years,  which  is  regulated  by  this  law  for 
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IX. 

1953.  The  Debtor  never  owes  Interest  of  Interest.  —  Whatever 
delay  there  may  be  on  the  part  of  the  debtor  to  pay  the  interest, 
mnd  whatever  may  be  the  cause  of  it,  he  is  never  bomid  to  pay 
second  interest  for  the  interest  which  he  owes ;  and  the  creditor 
cannot  accumulate  the  arrears  of  interest  with  the  principal  sum, 
in  order  to  make  the  whole  a  capital,  which  may  produce  interest ; 
but  the  same  will  be  reduced  to  the  amount  of  the  principal  sum 
which  is  capable  of  producing  interest® 

1954.  But  he  may  owe  Interest  for  other  Revenues.  —  We  must 
take  care,  in  applying  the  preceding  rule,  not  to  confound  with  the 
interest  of  money  the  revenues  of  another  nature,  such  as  the  rent 
of  a  farm,  of  a  house,  and  others  of  the  like  kind.  For  these  sorts 
of  revenues  differ  from  the  interest  of  money,  because  the  interest 
of  money  is  not  a  natural  revenue,i^  and  is  only,  on  the  part  of  the 
debtor,  a  punishment  which  the  law  inflicts  on  him  for  his  delay 
of  payment,  and  on  the  part  of  the  creditor  it  is  a  compensation 
foot  the  loss  which  he  suffers  by  lying  out  of  his  money ;  whereas 
tiie  price  of  the  fruits  of  the  ground  and  of  the  rents  of  a  house  is  a 
natural  revenue,  which  on  the  part  of  the  debtor  is  the  value  of  an 
enjoyment  which  he  has  reaped  the  benefit  of,  and  on  the  part  of 
the  creditor  is  a  real  good,  which  in  his  hands  makes  a  capital,  as 
his  other  goods  do.  So  that  the  debtor  of  the  rent  of  a  farm,  or 
of  a  house,  justly  owes  interest  for  the  same,  from  the  time  that  it 
has  been  demanded.^ 

F  X.  62|  D.  de  ret  vind,;  —  /.  121,  D.  de  verb.  sign. 

4  X.  17,  f  4,Z>.  (is  tuur.;  —  /.  54,  D.  locat.    Annnitics  are  of  another  nature  than  the 
Its  of  a  house  or  of  a  farm ;  for  annuities  are  not  the  firaits  of  houses  or  lands,  and  hare 
heir  principal  only  a  snm  of  moncj  which  was  the  price  of  the  purchase  of  the  annn- 
ftj.     So  that  the  arrears  of  annnitics  can  never  prodnce  interest,  nor  be  accumulated  with 
principal,  in  order  to  make  a  capital  for  which  the  debtor  may  be  obliged  to  pay  new 


It  Is  to  be  remarked  on  this  rule,  that  as  we  ought  not  to  confound  the  fruits  of  lands 
houses  with  the  interest  of  money,  of  which  we  cannot  make  a  capital  for  producing 
interest,  so  neither  ought  we  to  confound  with  the  interest  of  money  the  damages 
■e  the  subject-matter  of  the  following  section.    For  one  may  obtain  a  sentence 
the  Interest  of  sums  of  money  arising  from  damages ;  as  if  a  seller  has  been  con- 
in  damages  on  account  of  an  eviction,  or  an  undertaker  on  the  score  of  a  building 
is  fsnlty,  or  other  persons,  for  causes  of  another  nature.    In  all  these  cases,  the  dam- 
hATing  been  adjudged  and  liquidated,  if  the  person  to  whom  they  are  due  does  not 
iTO  payment  of  Uiem,  he  may  demand  interest  for  the  same  in  a  court  of  justice.   For 


THB   CIVIL   LAW. 
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1955.  Bow  we  are  to  understand  the  ProhSntum  of  taMttg  bter- 
est  of  Interest. —  The  prohibition  of  taking  interest  of  interest  r- 
lates  only  to  the  creditor  who  would  take  interest  for  the  intaot 
that  is  still  owing  by  his  debtor ;  for  the  said  interest  can  nenr  k 
reckoned  to  him  as  a  principal  sum.  But  if  a  third  person  pap 
for  a  debtor  interest  to  hia  creditor,  the  same,  with  regard  to  Ifaii 
third  person,  is  a  principal  sum,  which  fae  lends  to  the  said  defaur; 
and  if  he  should  not  receive  payment  of  it  at  the  term,  he  migk 
demand  in  a  court  of  justice  both  the  said  principal,  and  the  into^ 
est  thereof/ 

XIL 

1956.  A  Case  where  he  who  pays  Interest  for  amtiker  eoMuf  d^ 
mand  Interest  for  that  Sum,  —  We  must  except  from  the  pwceJn 
rule  the  creditor  who,  to  secure  his  own  mortgage,  acquits  tk 
prindpal  sum  and  interest  owing  by  his  debtor  to  a  creditor  vk 
is  prior  to  himself  For  this  second  creditor  cannot  demand  fioi 
his  debtor  interest  for  the  sum  which  he  has  paid  to  the  first  <n^ 
itor  on  the  score  of  interest  that  was  due  to  him  ;  because  be  pni 
the  same  as  taking  care  of  his  own  concerns,  and  not  of  the  va^ 
cems  of  his  debtor ;  and  seeing  he  paid  for  the  debtor  only  witk 
this  view  of  securing  his  own,  he  could  not  make  the  debtoi'i  cw 
dition  worse' 
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tators  and  guardians  are  capitals,  which  their  cilice  obliges  them 
to  lay  out  for  the  benefit  of  their  pupils.  And  if  they  have  failed 
to  do  it,  either  through  negligence,  or  because  they  have  laid  out 
the  money  upon  their  own  particular  concerns,  they  are  bound  to 
pay  interest  for  it ;  that  the  same  may  be  to  the  minors  instead 
of  the  profit  which  they  would  have  reaped  from  lands,  or  houses, 
or  annuities,  if  their  money  had  been  laid  out  in  the  purchase  of 
snch  things.^ 

XIV. 

1958.  Faur  Causes  from  whence  Interest  arises.  —  It  follows  from 
all  the  rules  which  have  been  explained  in  this  section,  that  we 
may  reduce  to  four  sorts  of  causes  all  those  which  may  give  occa- 
sion for  paying  interest  of  sums  of  money.  For  the  same  may  be 
due,  either  by  the  efiect  of  an  agreement,  as  if  it  has  been  stipu- 
lated in  a  transaction :  or  by  the  nature  of  the  obligation,  as  the 
interest  of  a  portion  given  with  a  woman  in  marriage,  and  that  of 
the  price  of  houses  or  lands  that  are  sold :  or  by  a  law,  as  that 
which  tutors  and  guardians  are  bound  to  pay  to  their  pupils,  for 
the  moneys  which  they  have  neglected  to  lay  out  for  their  behoof: 
or  as  a  punishment  of  the  debtor  who  defers  payment  after  the 
creditor  has  made  his  demand  in  a  court  of  justice,  both  of  his 
principal,  and  of  the  interest  due  for  default  of  payment.™ 

XV. 

1959.  Divers  Views  by  which  we  may  judge  whether  Interest  be 
dme  or  not  —  We  have  reduced  here  to  these  few  articles  the  rules 
concerning  this  matter  of  interest  of  money;  for  besides  that  in 
every  engagement  we  have  marked  under  their  proper  title  those 
in  "which  interest  is  due,  it  sufficeth  that  we  have  remarked  in  gen- 
eral the  several  rules  which  comprehend  the  principles  on  which 
the  decisions  of  cases  of  this  nature  depend,  and  that  we  have 
pointed  out  the  use  of  them  in  some  examples.  To  all  which  we 
shall  add,  that,  in  order  to  discern  aright  between  the  cases  where 
interest  is  due  and  those  where  it  is  not  due,  it  is  necessary  to 
consider  in  every  one  what  the  debt  is,  as  if  it  is  a  loan,  a  sale,  or 
other  contract,  or  what  other  kind  of  engagement,  and  of  what 


*  See  the  twenty-diird,  twentr-foarth.  and  twenty-fifth  articles  of  the  third  section  of 
,  with  the  remarks  npon  them. 
This  article  is  a  conscqnence  of  all  the  other  articles  of  this  section. 
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Damages  occasioned  by  Faults^  in  relation  to  the  person  who  cuts 
the  ropes  of  a  ship,  in  order  to  disengage  his  own  vessel,  which  a 
blast  of  wind  had  thrown  upon  the  other,  is  a  question  of  law ;  in 
which  it  is  necessary  to  judge  whether  this  damage  ought  to  be 
imputed  to  him,  or  whether  those  who  suffered  it  ought  to  bear  it 
as  an  accident.^ 

IIL 

1962.  The  Second  Question  is  in  what  Viey  do  consist.'^- Exam- 
ple of  this  Question,  —  This  first  question,  whether  any  damages  be 
due,  being  decided,  then  follows  the  second  question,  which  is  to 
know  in  what  they  do  consist ;  that  is,  to  discern,  in  the  w^hole 
extent  of  the  damage  which  has  happened,  what   part  thereof 
ought  to  be  imputed  to  him  who  is  obliged  to  indemnify,  and 
what  ought  not  to  be  imputed  to  him.     For  it  often  happens  as 
has  been  mentioned  in  the  preamble  to  this  title,  that  one  bare 
act  gives  occasion  to  several  damages,  part  whereof  is  not  imputed 
to  him  who  is  said  to  have  been  the  cause  of  them.     Thus,  for 
example,  if  he  who  has  sold  corn,  and  prombed  to  the  buyer  to 
deliver  it  on  a  certain  day,  in  a  certain  place,  does  not  keep  his 
word,  and  the  said  buyer  is  either  obliged  to  buy  other  corn 
at  a  dearer  rate,  or  finding  none  other  to  buy,  he  loses  the  sale 
thereof  in  another  place,  where  he  might  have  hoped  to  have  made 
profit  by  it;   or   for  want  of  the  said  corn,  which  he  designed 
for  the  subsistence  of  a  great  many  workmen,  he  by  that  disap- 
pointment  suffers   the   loss  of  their   labor,  and  the  interruption 
of  a  work  that  is  useful  or  necessary  to  him ;  these  events  will 
give  rise  to  the  question,  whether  this  seller  shall  be  answerable 
either  for  all  these  consequences,  or  a  part  of  them ;  and  what 
shall  be  the  damage  that  he  will  be  obliged  to  make  good.     And 
this  question,  which  is  to  fix  and  ascertain  what  is  the  precise 
damage  that  is  to  be  repaired,  is  a  second  question  of  law,  of 
which  we  shall  see  another  example  in  the  following  article.® 

^  A^^  qnestions  are  cither  concerning  matter  of  fact  or  law,  de  facto  an  dejwre.  L.  uft. 
/>.  de  jurej.  We  call  those  ({acstions  of  fa<.-t,  whore  the  matter  is  to  know  the  truth  of  a 
Ibct :  if  an  event  has  happened  or  not ;  if  the  person  whose  inheritance  is  controverted  has 
made  a  testament,  or  if  he  has  mode  none ;  if  he  who  coniphiins  of  dama^  has  R*ally 
sustained  some  loss,  or  if  he  has  sustained  none.  Wc  call  those  questions  of  law,  where- 
in the  matter  is  to  know  how  we  oujjht  to  judge,  and  where  it  is  ncccssar}'  to  reason  ujHm 
principles  and  rales,  in  order  to  form  the  decision.    As  to  the  difference  between  (jnes- 

ons  of  law  and  those  of  fact,  sec  the  first  section  of  the  Mces  of  CouenatUs. 

*■  L.  ^U  W  D.  de  act.  emfU.  et  vend.    We  have  not  put  down  in  this  article  the  exam- 

VOLi.  I.  ^'5 


TIT.  V.  SEC.  II.]        INTEREST,   COSTS,   AND   DAMAGES.  771 

perfonning  his  engagement,  if  it  was  possible  to  hire  other  car- 
riages :  and  according  to  these  circumstances,  and  others  of  the 
Uke  nature,  the  judge  will  determine  whether  he  ought  to  make 
some  reparation  of  this  damage,  or  none  at  all ;  and  it  would  be 
just  to  acquit  him  of  all  damages,  if  he  had  been  hindered  from 
performing  his  engagement  by  an  accident  which  had  happened 
without  any  fault  of  his. 

V. 

1964.  The  Third  Question  about  the  Estimate  of  Damages.  ^^ 
When  the  questions  of  law  have  been  decided,  and  it  is  deter- 
mined that  damages  are  due,  and  wherein  they  do  consist,  there 
remains  a  third  question,  to  know  what  they  are  to  be  estimated 
at,  which  is  to  be  looked  upon  only  as  a  question  of  fact'  Thus, 
for  example,  if  he  who  had  sold  corn  which  he  promised  to  deliver 
on  a  certain  day,  in  a  certain  place,  having  failed  in  his  promise, 
it  be  adjudged  by  the  circumstances  that  no  other  damages  are 
due,  except  on  account  that  the  said  buyer  was  obliged  to  buy 
other  corn  in  the  same  place  at  a  dearer  rate ;  there  is  nothing 
necessary  for  estimating  this  damage,  but  to  inquire  how  much 
dearer  he  has  bought  the  other  corn.^  Which  is  only  a  matter  of 
fact. 

VL 

1965.  Thvo  Sorts  of  Damages  which  ought  to  be  distinguished. '~- 
It  appears  from  the  rules  explained  in  the  third  and  fourth  articles, 
that  the  damages  and  losses  of  which  reparation  may  be  demand- 
ed are  of  two  sorts.  One  is  of  the  losses  which  are  in  such  a 
manner  a  consequence  of  the  act  of  the  person  from  whom  rep- 
aration is  demanded,  that  it  is  evident  they  ought  to  be  imputed 
to  him,  as  proceeding  from  no  otlier  cause.  And  the  other  sort,  of 
those  losses  which  are  only  remote  consequences  of  the  said  act, 
and  which  proceed  from  other  causes.**  Thus,  in  the  case  of  the 
preceding  article,  the  loss  is  of  this  first  kind.*  Thus,  for  another 
example  of  the  same  kind,  if  an  architect,  either  out  of  ignorance 
or  through  a  defect  in  the  materials  which  he  was  obliged  to  fur- 

'  X.  24,  D.  de  reg.  jur. 

i  £,.  uit.  D,  de  cond.  trit. ;  —  /.  59,  D.  de  verb.  oUig. 
^  See  the  preamble  to  this  title. 

"  £.  21,  4  3,  Z).  <2e  arf.  empt.  et  vend.;  —  /.  31^  D.de  reb.  cred.    See  the  scTentecnth  arti- 
cle of  the  second  section  of  the  Contract  of  Sale. 
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of  damages,  it  is  necessary  to  adjust  them  according  to  the  prin- 
ciples which  have  been  explained  in  this  title,  and  from  whence 
we  have  drawn  what  shall  be  said  relating  thereto  in  the  twelfth 
article.'^ 

VIIL 

1967.  Difference  in  Damages^  according  as  the  Person  who  owes 

them  has  acted  fairly  or  unfairly.  —  In  all  the  cases  where  damages 

are  due,  it  is  necessary  to  consider  the  quality  of  the  act  which 

has  occasioned   them,  and  to  distinguish   between  the   acts  in 

which  there  is  no  fraud  or  knavish  dealing,  and  those  in  which 

there  is.     For  according  to  this  difference,  the  damages  may  be 

either  greater  or  lesser,  although  all  the  other  circumstances  should 

chance  to  be  equal.     Thus,  for  example,  if  the  purchaser  of  a 

house  or  lands  is  turned  out  of  possession  by  an  eviction,  after  he 

has  not  only  made  necessary  repairs  and  improvements,  which 

have  augmented  the  revenue,  but  has  also  been  at  some  charges 

for  embellishments,  these  useless  and  superfluous  expenses  will  not 

be  comprehended  in  the  damages  for  the  eviction,  if  the  seller  has 

acted  honestly  and  fairly,  having  had  reason  to  look  upon  himself 

aa  the  true  owner  of  the  house  or  lands  which  he  had  sold.     For 

the  warranty  ought  not  to  be  extended  to  such  consequences,  for 

expenses  which  the  seller  could  not  well  foresee,  and  which  the 

purchaser  had  laid  out  only  for  his  pleasure.     But  if  the  seller 

knew  well  enough  that  he  was  not  the  right  owner  of  the  house 

or  lands  which  he  sold,  and  so  sold  knavishly  a  thing  belonging  to 

another  person,  this  circumstance  of  his  knavish  dealing  would 

give  a  larger  extent  to  the  warranty,  and  he  would  be  bound  to 

refund  the  superfluous  expenses,  which  the  purchaser  would  not 

have  laid  out  if  he  had  known  any  thing  of  the  seller's  unfair 

dealing  with  him.     Thus,  for  another  example,  if  a  thing  that  was 

sold  happens  to  have  some  defect  in  it,  which  occasions  some 

*  £.  S4,  4  4|  J^'  iocati;  —  /.  33,  in  Jin.  eod.  See  the  sixth  article  of  the  sixth  section, 
mnd  the  fourth  article  of  the  third  section  of  Letting  and  Hiring.  It  is  to  bo  remarked 
on  this  article,  that,  in  the  reparation  of  damaj^^s  to  be  made  to  this  farmer,  we  oaght  to 
distingiiish  between  that  which  relates  to  the  estimate  of  the  profit  which  he  might  have 
hoped  to  make  if  his  lease  had  not  been  interrupted,  and  anotlicr  sort  of  damage  which 
he  might  snfTer  at  the  present ;  as  if  his  having  taken  the  farm  had  obliged  him  to  bay 
cattle,  or  other  things  necessary,  or  to  settle  there,  or  put  him  to  other  charges  of  the  like 
natnre,  the  loss  of  which  would  be  a  damage  of  the  first  kind,  which  might  be  estimated 
at  its  just  Talue,  and  separately  from  the  loss  which  the  farmer  sustains  by  not  enjoying 
tfaefium. 

65* 
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IX. 

1968.  Of  the  Regard  which  ought  to  be  had  to  the  QualUy  of 
ike  Act  which  has  caused  the  Damage.  —  When  there  is  neither 
any  design  to  hurt,  nor  any  knavery  in  the  act  which  has  caused 
the  damage,  it  is  necessary  to  inquire,  in  the  next  place,  if  the 
damage  has  happened  through  any  negligence,  or  any  fault,  or  if 
there  is  nothing  that  can  be  imputed  to  the  person  who  is  pre- 
tended to  be  answerable  for  it.  Thus,  for  example,  if  he  who  has 
hired  a  horse  rides  him  in  a  dark  night,  in  a  stony  way,  full  of 
bad  steps,  and  the  horse  lames  himself,  or  if,  for  want  of  care,  he 
is  stolen,  these  sorts  of  faults  may  be  imputed  to  the  person  who 
hired  him.  But  if  without  his  fault  the  horse  is  lamed,  or  if  he 
is  carried  off  by  robbers,  at  noonday,  in  a  highway,  the  owner  of 
the  horse  will  bear  the  loss.  For  these  losses  are  accidents  which 
tail  upon  the  owner.i^ 

X. 

1969.  Damages  may  be  due,  even  although  they  have  not  been 
oectisioned  by  any  Fault  —  Although  there  be  no  fault  on  the  part 
of  the  person  from  whom  a  reparation  of  damages  is  demanded, 
yet  this  is  not  always  enough  to  discharge  him  of  it  For  there 
aie  cases  in  which  damages  are  due,  although  they  have  not  been 
occasioned  by  any  fault ;  but  are  due  by  the  bare  effect  of  an  en- 
gagement. Thus,  he  who  had  sold  honestly  a  thing  which  he  be- 
lieved to  be  his  own  is  obliged  to  put  a  stop  to  the  demand  of  the 
person  who  pretends  to  be  owner  of  it ;  and  if  he  does  not  do  it, 
he  will  be  liable  to  the  damages  of  the  eviction,  although  there  be 
on  his  part  no  unfair  dealing,  nor  any  other  kind  of  fault.  Thus, 
he  who  fails  to  deliver  what  he  has  sold  is  accountable  for  the 
damages  which  are  occasioned  by  his  failing  to  deliver  it.  And 
these  damages  are  bare  consequences  of  the  engagements  which 
the  seller  is  under.^ 


terest  therein.  Bnt  if  the  party  was  gniltj  of  any  frand  or  contumacy,  that  is,  if  it  was  a 
wilfnl  delay,  the  party  who  was  injured  thereby  was  allowed  to  give  in  upon  oath  an  esti- 
mate of  the  loss  or  damage  which  he  sustained ;  and  it  was  left  to  the  discretion  of  the 
Jnd$^  to  limit  the  oath  to  a  certain  sum,  and  eren  to  mitigate  the  condemnation  after 
oath  had  been  made.  L.  2,  ^l.D.de  in  lit.  jtir.;  — /.  5,  \  1,  eod.;  —  d.  I.  S  2;  — ».  tit,  C 
de  in  Ut.Jur. 

P  L.  28,  C.  de  locato. 

^  L.  70,  D.  de  evict. ;  —  /.  60,  eod.  See  the  tenth  section  of  the  Contract  of  Sale.  L.  1, 
/>.  de  act.  empt.  et  vend. ;  —  /.  ZX^D.de  rebus  cred.  See  the  sixteenth  and  seventeenth  ar- 
ticles of  the  second  section  of  the  Contract  of  Sale^  and  the  fourth  article  of  the  third  sec- 
tion of  C&cenantB. 
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present  losses,  by  the  motives  explained  in  the  preceding  article, 
does  much  more  oblige  us  to  mitigate  them  in  cases  where  the 
losses  are  not  present,  and  where  the  estimate  thereof,  depending 
on  future  events  which  cannot  be  known,  cannot  be  regulated  on 
any  certain  foot  Thus,  in  the  case  of  the  fanner  mentioned  in 
the  seventh  article,  it  is  necessary  to  adjust  his  damages  by  several 
views ;  and  to  consider  what  is  the  cause  which  turns  him  out  of 
possession,  as  if  the  person  who  let  him  the  farm  is  turned  out  of 
possession  by  a  recovery  at  law,  or  if  he  has  sold  it  without 
obliging  the  purchaser  to  stand  to  the  lease ;  what  have  been  the 
profits  or  losses  which  this  farmer  hath  already  had ;  the  number 
of  years  which  his  lease  had  still  to  run  ;  the  quality  of  the  fruits 
of  his  farm,  according  as  they  were  more  or  less  obnoxious  to 
the  injuries  of  the  weather,  and  to  other  losses ;  the  uncertainty 
of  the  value  of  provisions;  that  of  the  opportimities  which  the 
farmer  might  have  had,  or  not  have  had,  during  the  time  of  his 
lease,  to  sell  the  said  fruits ;  the  usual  pro&ts  made  by  other  farm- 
ere  of  the  like  revenues  in  the  same  places:  and  by  all  these 
▼iewB,  and  others  of  the  like  nature,  we  may  balance  both  the 
profits  which  this  farmer  might  hope  to  make,  and  the  losses  which 
he  bad  to  fear ;  and  may  regulate  by  these  considerations  such  a 
reparation  of  damages  as  may  be  agreeable  to  equity.' 

XIIL 

1972.  Uie  Prudence  of  the  Judge  in  estimating  Damages,  —  It 
follows  from  all  the  preceding  rules,  that,  as  the  questions  relating 
to  damages  arise  always  from  acts  which  vary  according  to  the 
circumstances,  it  is  by  the  prudence  of  the  judge  that  they  are  to 
be  decided,  he  joining  to  the  light  which  the  principles  of  law  and 
equity  may  give  him  a  prudent  discernment  of  the  circumstances, 
and  of  the  regard  that  ought  to  be  had  to  them :  whether  it  be  for 
lessening  the  damages  that  are  to  be  adjudged,  by  cutting  off  pre- 
tensions for  distant  losses,  and  upon  other  considerations,  if  there 
be  ground  for  it,  as  in  the  cases  where  no  bad  design  nor  any 
fault  can  be  imputed  to  the  person  who  is  bound  to  make  good 
the  damage  :  or  for  increasing  the  damages  which  are  to  be  given 
in  consideration  of  the  intention  to  hurt,  if  there  was  any.  Thus, 
for  an  example  of  the  lessening  of  the  damages,  in  the  case  where 
a  seller,  who  has  sold  a  thing  which  he  verily  believed  to  be  his 

■  £.  24,  f  4,  D.  locaL    See  the  seventh  article. 
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equity,  that  it  is  agreeable  to  the  law  of  nature,  and  that  it  has 
been  revived  by  the  ordinances,  it  would  be  proper  for  the  judges 
to  put  it  in  execution  whenever  the  injustice,  the  cavilling,  and 
^vexatious  humor  of  the  parties  may  deserve  it* 

XV. 

1974.  StiptUation  of  a  certain  Sum  in  Lieu  of  all  Damages. — 
The  difficulties  in  settling  the  value  of  the  damages  which  may 
ensue  upon  the  non-performance  of  an  engagement,  oblige  some- 
tinies  those  who  contract  together  to  agree  on  a  certain  sum, 
'which  he  who  fails  to  perform  what  he  has  promised  on  his  part 
shall  be  bound  to  pay  to  the  other,  to  be  to  him  instead  of  a 
leparation  of  damages.  But,  seeing  these  sorts  of  stipulations 
are  not  so  much  a  just  estimate  of  the  damage  as  a  precaution 
for  engaging  the  contractor  to  a  more  exact  fidelity,  through  fear 
of  incurring  the  penalty  of  paying  the  sum  agreed  on,  it  depends 
on  the  prudence  of  the  judge  to  moderate  the  said  sum,  if  it  ex- 
€)eeds  the  real  damage.  For  he  who  has  suffered  the  damage 
cannot  reasonably  pretend  to  more  than  what  may  be  lawfully 
due  to  him.  And  this  stipulation  hath  its  just  effect  by  a  reason- 
able satisfaction  for  the  loss  that  is  to  be  repaired.  But  if  the 
agreement  is  conceived  in  such  terms  as  show  that  it  was  the 
intention  of  the  parties  to  limit  the  reparation  of  damages  to  a 
certain  sum  in  favor  of  the  person  who  might  be  liable  thereto, 
and  to  prevent  his  being  obliged  to  any  thing  beyond  that  sum, 
although  the  damage  should  chance  to  be  greater;  in  this  case 
tbe  damage  could  not  be  estimated  at  more  than  the  sum  agreed 
on.  For  the  persons  who  have  contracted  in  this  manner  had 
power  to  mitigate  the  reparation  of  damages  that  might  be  daeJ 

*  Improbos  litigator  et  damnmn,  et  impensas  litis  inferre  adrenario  sno  cogatnr.  4  h 
imf-  JmL  dt  pcma  tern.  lUig. ;  —  v.  tit,  C.  tiejurej.  prop.  ccd.  dand. 

In  all  matters  real,  personal,  and  possessory,  civil  and  criminal,  there  shall  he  judgment 
Ibr  damages  arising  from  the  suit,  and  from  the  calnmnj  and  temerity  of  the  person  who 
loaea  the  cause,  which  shall  he  taxed  and  moderated  hy  the  same  sentence  or  judgment  at 
m  certain  snm,  prorided  always  that  the  said  damages  have  been  demanded  by  the  party 
who  has  gained  the  cause,  and  of  which  the  parties  may  give  in  a  summary  account  in 
the  proceedings  of  the  cause.    Ordinance  of  Francis  I.,  in  August,  1539,  art  88. 

Tlioae  persons  who  do  not  understand  Latin  must  be  here  informed  that  the  word  cair 
■— wjr,  in  tiie  above-mentioned  ordinance,  as  well  as  in  the  Roman  law,  signifies  the  vexa- 
tkm  and  cavilling  of  those  wlio  knowingly  and  wilfully  prosecute  or  defend  adjust  law- 
miitt. 

7  L.  ult.  D.  de  itip.  prcetor. ; — f  uft.  But.  dt  verb,  oblig.  See  the  eighteenth  article  of  the 
fraith  aection  of  Covenants. 
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XVIIL 

1977.  A  General  Remark  on  the  Questions  relating  to  Damages. 
— •  As  we  have  remarked,  in  the  matter  touching  the  interest  of 
money,  the  several  views  by  which  we  may  judge  if  any  interest 
be  doe,  or  not ;  ^  so  we  ought  also  to  discern,  in  questions  that  arise 
mbout  damages,  whether  any  be  due  or  not  And  this  depends 
on  the  quality  of  the  act  which  may  have  given  occasion  to  the 
damage;  if  it  is  an  accident,  a  slight  fault,  an  imprudence,  a 
crime,  an  involuntary  non-performance  of  an  engagement,  or  some 
other  cause.  And  then  inquiry  is  made,  in  the  next  place,  what 
the  damages  may  consist  in ;  giving  them  either  the  extent  or 
bounds  which  equity  may  demand,  according  to  the  different 
oanses  of  the  damages,  the  diversity  of  the  events,  and  the  cir- 
cmmstances,  observing  therein  the  rules  which  have  been  ex- 
plained.^ 


SECTION    III. 
op  the  restitution  op  fruits. 

Art.  L 

1978.  The  Restitution  of  Fruits  is  a  Reparation  of  Damages.  — 
The  restitution  of  fruits  is  a  kind  of  reparation  of  damages,  which 
is  due  from  him  who  hath  unjustly  enjoyed  the  revenue  of  another. 
For  this  restitution  repairs  the  loss  of  the  person  who  ought  to 
have  enjoyed  the  revenue.* 

IL 

1979.  3%e  Extent  of  this  Restitution,  —  This  term,  restitution  of 
fimits,  comprehends  not  only  the  obligation  to  restore  those  which 
aire  in  being ;  but  although  the  enjoyment  has  been  for  several 
years,  and  the  fruits  of  those  years  be  consumed,  yet,  seeing  it 
is  the  value  of  the  said  fruits  which  ought  to  be  restored,  and  that 
their  value  is  instead  of  the  fruits  themselves,  the  restitution  of  the 

^  See  the  fifteenth  article  of  the  first  section. 

*  Thif  ia  a  consequence  of  the  preceding  articles.    L.tauC.de  aeni.  qua  jpro  eo  quod 

*  As  interest  is  the  reparation  of  damages  which  is  dne  from  debtors  who  owe  sums  of 
r,  and  are  behindhand  in  payment,  so  the  restitution  of  fruits  is  a  reparation  of 

dne  firom  those  who  hare  ui\justiy  ei^joyed  the  reyennea  belonging  to  other 
penons. 

VOL.  I.  66 
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V. 

1982.  The  Possessor  who  verily  believed  himself  to  be  the  right 
Oumer  does  not  restore  the  Fruits  which  he  has  enjoyed  during'  this 
Belief.  —  Those  who  are  honestly  in  possession  of  an  estate,  which 
they  believe  to  be  their  own  when  it  is  not,  are  not  bound  to  any 
restitation  of  what  they  have  enjoyed  during  the  time  that  they 
were  fully  persuaded  of  their  right  and  title  to  the  said  estate. 
For  the  integrity  of  a  possessor  hath  this  effect,  that  he  may  look 
upon  himself  as  master  of  the  thing  which  he  possesses ;  and  this 
upright  persuasion  of  his,  which  he  has  reason  to  take  for  truth, 
ought  to  put  him  in  the  same  condition  as  if  he  were  really  mas- 
ter.*^  Thus,  the  loss  which  the  right  owner  sustains  by  not  enjoy- 
ing is,  in  regard  to  him,  an  accident  which  he  cannot  impute  to 
this  possessor. 

VL 

1983.  The  I^right  Possessor  restores  the  Fruits  after  a  Legal 
Demand,  —  The  integrity  of  the  possessor,  which  gives  him  the 
right  to  enjoy  the  estate,  ceases  at  the  same  time  that  his  posses- 
sion is  called  in  question  by  a  demand  made  by  the  right  owner. 
For,  having  once  known  the  right  of  the  true  owner  of  the  estate, 
he  cannot  any  longer  deprive  him  of  the  enjoyment  thereof.  And 
although  he  may  pretend  that  the  demand  is  ill-founded,  and  may 
think  that  his  defences  against  it  are  just,  yet,  if  afterwards  he 
is  condemned  to  restore  the  estate,  his  upright  possession  of  his 
own  right  and  title  when  he  defended  himself  will  be  of  no  avail 
to  him ;  and  he  will  be  obliged  to  make  restitution  of  the  fruits 
from  the  time  of  the  demand.*  For  this  belief  of  his  own  right, 
let  it  be  never  so  upright  and  sincere,  cannot  have  the  effect  of 
hurting  the  true  owner,  who  has  known  his  right  and  demanded 
his  estate,  or  of  counterbalancing  the  authority  of  a  thing  that  is 
adjudged. 

*  L.^5,\lyD.de  fuw. ;  —  /.  48,  D.  de  acq.  rer.  dom. ; — /  136,  Z).  cfe  reg,  jur.  See  the  fifth 
article  of  the  third  section  of  Possession.  See,  concerning  the  cases  where  the  upright 
poMesflor  restores  the  fruits  which  hare  been  reaped  before  the  demand,  the  ninth  and 
tenth  articles  of  this  section. 

We  call  him  an  upright  possessor  who  has  just  cause  to  believe  himself  to  be  master  of 
die  thing,  as  if  he  has  purchased  an  estate  which  he  thought  did  belong  to  the  person  of 
iHiom  be  bought  it,  if  it  has  descended  to  him  bj  inheritance,  if  it  has  been  given  him, 
or  if  he  has  acquired  it  by  some  other  just  title,  being  ignorant  of  the  right  of  the  true 


'  A.  2.  C  defnutih.  et  lit.  exp. ;  —  I.  20,  D.  de  rei  vind.    See  the  thirteenth  article. 
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the  portion  belonging  to  the  other."  For  the  title  of  heir  only 
gives  him  right  to  his  own  portion ;  and  the  portion  of  his  coheir  is 
increased  by  the  fruits  which  proceed  from  it  Thus,  the  integrity 
of  the  heir  who  enjoys  all  the  goods  of  the  succession  implies  the 
condition,  that,  in  case  it  shall  be  found  that  he  has  a  coheir,  he 
will  do  him  justice  as  to  his  portion.  And  this  distinguishes  the 
condition  of  this  heir  from  that  of  another  possessor  who  takes 
himself  to  be  the  true  owner,  and  who  has  no  reason  to  think  that 
nny  body  besides  himself  has  a  right  in  what  he  possesses. 

X 

1987.  Another  Case  of  the  like  Nature.  —  If  one  copartner  has 
ciqoyed  alone  a  house  or  lands  belonging  in  common  to  the  whole 
partnership,  although  he  thought  that  he  had  the  sole  right  to  it, 
snd  although  his  enjoyment  thereof  was  honest,  and  with  an  up- 
right intention,  yet  he  will  nevertheless  be  obliged  to  make  restitu- 
tion of  the  fruits  for  the  shares  of  his  copartners.®  Thus,  for 
example,  if,  in  the  case  of  a  universal  partnership  of  all  goods 
withoot  distinction,  one  of  the  partners,  to  whom  a  relation  or 
fiiend  had  devised  by  will,  or  given  by  deed  of  gift,  an  estate,  had 
enjoyed  tiie  same  apart  by  himself,  beUeving,  through  an  error  in 
law,  that  his  copartners  had  no  share  therein,  he  will  be  bound, 
notwithstanding  his  upright  intention,  to  restore  to  them  their  por- 
tions of  the  fruits  of  that  estate,i^  because  their  partnership  making 
the  said  estate  common  to  them  all,  the  right  of  that  partner  was 
restrained  to  his  own  portion ;  and  his  upright  intention,  which 
had  for  its  foundation  only  an  error  in  law,  did  not  give  him  a  title 
to  enjoy  the  portions  of  the  other  partners.*^ 

•  Z;.9,  a  famU  eras., "~l\7,  C.  eod.  ;—l  44,  D.'eod. ; ^l  20,  \  S,  in  f.  D.  de  hoered. 
.;— -il  2,  Gde  petit,  hoered.    If  the  person  who  succeeded  alone  to  an  inheritance 

ras  not  then  claimed  bj  any  other  heirs,  having  enjoyed  it  for  several  years,  there 

up  another  heir,  in  the  same  degree  with  him,  but  whose  relation  was  till  then 

;  and  if  the  heir  who  had  enjoyed  the  whole  inheritance  daring  this  long  time 

not  able  to  restore  the  fruits  of  the  portion  belonging  to  his  coheir  without  being 

or  rery  much  incommoded  thereby,  it  would  be  equitable  to  moderate  the  said 

by  some  temperament  according  to  the  circumstances. 

•  £0.32,^2,  D.de  utur.;—L  38,  §  1,  Z>. pro  todo, 

f  See  die  fiwrth  article  of  the  third  section,  and  the  first  article  of  the  fourth  section  of 
)nimutkip.    See,  in  the  fourteenth  article  of  this  section,  another  case  where  a  possessor 

belieret  himself  to  be  the  right  owner  restores  the  fruits.    See  Uie  third  article  of  the 
Affd  Motion  Ofthote  who  receive  what  it  not  their  Due,  and  the  remark  on  the  said  article. 
1  See  the  sixteenth  article  of  the  first  section  of  the  Vicet  of  CoveneuUs, 
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only  bound  to  make  restitution  of  the  fruits  which  he  nas  reaped, 
but  if,  by  his  absence,  or  through  negligence,  and  for  the  want  of 
cultivating,  he  has  not  reaped  any  fruits  firom  the  ground  which  he 
was  in  possession  of,  or  if  he  has  reaped  only  a  part  of  what  the 
ground  might  have  yielded  if  it  had  been  cultivated,  he  will  be 
accountable  for  the  fruits  which  a  good  husband  might  have 
reaped.*  For  the  master  of  the  ground  might  have  enjoyed  it  in 
ibis  manner.  But  with  regard  to  a  fair  possessor,  who  takes  him- 
self to  be  the  right  owner,  and  who  is  notwithstanding  obliged  to 
restore  the  fruits,  the  restitution  may  be  regulated  differently,  ac- 
cording to  the  circumstances.  Thus,  a  fair  possessor,  who  beUeved 
himself  to  be  the  right  owner,  having  been  sued  by  the  master  of 
the  thing  which  he  is  in  possession  of,  may  afterwards  be  com- 
pared to  an  unjust  possessor,  and  condemned  to  the  same  restitu- 
tion with  him,  if,  after  the  demand  made  by  the  right  owner, 
he  has  neglected  the  enjoyment  thereof,  or  if  he  has  diminished 
tiie  revenue  by  not  making  the  necessary  repairs ;  and  he  will  be 
answerable  for  it,  as  having  done  it  in  fraud  of  the  restitution 
which  he  had  reason  to  be  afraid  of.  But  he  who  is  obliged  to 
make  restitution  of  fruits  which  he  had  honestly  and  fairly  reaped 
before  any  demand  was  made,  as  in  the  cases  mentioned  in  the 
ninth  and  tenth  articles,  might  be  excused,  if,  for  want  of  repairs, 
or  by  reason  of  any  other  neglect,  he  had  not  drawn  from  a 
ground,  which  he  thought  he  might  neglect  with  impunity,  be- 
lieving it  to  be  his  own,  that  profit  which  another  person  might 
have  made  of  it  with  greater  care." 

XIV. 

1991.  The  Heir  or  Executor  of  an  Unjust  Possessor  succeeds  to 
Ids  Engagement.  —  The  heirs  or  executors  of  unjust  possessors 
bound  to  the  same  restitution  as  they  are  to  whom  they  suc- 
,  for  they  come  in  their  place.  And  as  they  have  the  goods 
and  rights  belonging  to  the  said  persons,  so  they  bear  likewise 
iheir  burdens,  and  enter  into  the  same  engagements  which  they 
under;  and  although  they  may  happen  to  be   altogether 


^  L.95,D.de  rei  vindic.    See  the  sixth  article  of  the  third  section  of  PossesMti.    See 
0  texts  cited  on  the  sixth  article. 

*  Although  the  text  cited  on  this  article  makes  no  distinction  between  possessors 
beliere  themselves  to  be  the  right  owners  of  what  thej  possess,  and  those  who  know 
tliej  pomess  what  is  another's,  yet  it  seems  to  be  jost  to  distinguish  them  in  the  man- 
tliej  an  distinguished  in  this  article. 
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wMoh  may  be  made  of  things  which  are  let  to  hire  by  those  who 
make  a  trade  of  it,  sach  as  an  upholsterer^  who  lets  out  a  suit  of 
hangings.* 

XVIL 

1994.  Uiere  is  no  Merest  due  for  the  Fruits^  iiU  after  a  De- 
flMMiI.— -Whatever  number  of  years  the  enjoyment  for  which 
restitution  is  to  be  made  may  have  lasted,  although  the  possessor 
may  have  known  that  what  he  possessed  was  not  his  own,  yet 
tiiere  is  due  only  the  bare  estimate  of  that  enjoyment,  without 
any  interest  for  the  value  of  the  fruits  of  each  year.  But  if  a 
legal  demand  has  been  made  of  the  said  interest,  the  same  will 
be  due  from  the  time  of  the  demand.  For  the  value  of  the  said 
fifoits,  which  are  a  real  substance,  is  in  lieu  of  a  capital* 


TITLE    VI. 

or  PROOFS  AKD  PBESITMPTIONS,  AND  OF  AN  OATH. 

1995.  What  is  a  Proof.  —  We  call  that  a  proof  which  convinces 
the  mind  of  a  truth :  and  as  there  are  truths  of  divers  sorts,  so 
likewise  there  are  different  kinds  of  proofs.  There  are  truths 
which  are  independent  of  the  act  of  man,  and  of  all  sorts  of  events, 
•nd  which  are  immutable  and  always  the  same.  Thus,  with- 
out meddling  with  the  divine  truths  of  religion,  which  are  above 
aU  certainty,  because  of  the  authority  of  Ood  who  reveals  them 
to  us,  and  who  makes  us  to  feel  and  to  love  them,  and  also  by 
leason  of  other  different  proofs  of  an  infinite  force,  which  it  is 
ttot  our  business  to  treat  of  here,  we  have  in  sciences  the  knowl- 
9dge  of  a  great  number  of  truths  which  are  certain  and  unchange- 
able: but  there  are  others  which  are  called  truths  of  fact,  that 
iii  of  what  has  been  done,  of  what  has  happened ;  as,  for  exam- 
pie,  that  one  has  committed  a  robbery  or  a  murder ;  that  a  testa- 
ment is  forged;  that,  in  a  fire,  a  thing  which  was  saved  out  of  it 
depoeited  in  the  hands  of  a  neighbour,  who  denies  the  de- 


•  £w  lft|  ZX  A  Mir.  / -^l.  61,  f  1,  D.  db  Aflrvtf.  jN(£(.;— t  64,  D.  Im»I. 


TIT.  VI.]  PROOFS   AND   PRESUMPTIONS.  791 

tainty  of  such  a  proof  is  of  another  kind  than  that  of  the  truth 
of  a  proposition  clearly  proved  in  a  science,  and  has  not  the  char- 
acter of  a  demonstration ;  because  it  is  not  impossible  that  two 
witnesses  may  be  deceived,  or  even  that  they  may  have  a  mind 
to  deceive.  But  the  force  of  this  proof  consists  in  this,  that  it  is 
presumed  from  their  good  sense  that  they  are  not  deceived  them- 
selves, and  from  their  probity,  that  they  do  not  intend  to  deceive 
others.  So  that  this  proof  seems  in  effect  to  be  grounded  only  on 
presumptions.  However,  these  presumptions  of  truth  which 
arise  from  the  testimony  of  two  witnesses  are  such,  that  the  laws 
both  of  Grod  and  man  have  appointed  them  to  be  held  as  a  sure 
proof,  when  the  depositions  agree  with  one  another,  and  when 
the  witnesses  are  persons  against  whom  there  lies  no  exception. 
And  although  it  be  true  that  this  kind  of  proof  has  not  the  char- 
acter of  the  certainty  of  a  demonstration,  because  it  is  of  quite 
another  kind,  yet  nevertheless  it  has  another  sort  of  certainty 
which  persuades  fully,  when  the  fidelity  of  the  witnesses  is  well 
known ;  because  this  proof  hath  its  foundation  in  the  certainty  of 
a  truth  which  is  a  sure  principle,  and  which  is  drawn  from  the 
very  nature  of  man,  and  from  the  causes  which  govern  his  ac- 
tions. According  to  this  principle,  it  is  certain  that  two  persons 
who  have  reason,  and  who  are  not  biased  by  some  impression  of 
hatred,  revenge,  interest,  or  some  other  passion,  can  never  agree  to 
bear  false  witness  together  in  a  court  of  justice,  and  that  upon 
oath.  And  we  may  conclude  certainly,  from  the  natural  princi- 
ples of  our  actions,  that  witnesses  who  swear  that  they  will  say 
nothing  but  the  truth  do  really  tell  it,  if  nothing  changes  in  them 
the  natural  order.  And  although  it  be  true,  that  the  judges  can- 
not always  be  sure  that  the  witnesses  are  sincere,  and  that  they 
give  their  evidence  without  interest  and  without  passion,  and 
that  there  are  often  even  false  witnesses ;  yet  it  would  be  unjust, 
88  well  as  absurd,  to  give  credit  to  no  witness  at  all,  because  we 
cannot  be  certain  of  all  witnesses  that  they  do  not  lie.  And  it  is 
a  sufficient  justification  of  the  rule,  which  declares  the  testimony 
of  two  witnesses  to  be  a  sufficient  proof,  that  it  be  true,  in  gen- 
eral, that  it  is  the  natural  order  for  men  to  tell  the  truth  which 
they  know,  when  they  cannot  do  otherwise  without  involving 
themselves  in  the  guilt  of  perjury :  and  in  particular,  if  in  the 
evidence  that  is  given  there  appear  no  reason  which  may  make 
US  doabt  of  the  fidelity  of  those  who  are  produced  as  witnesses ;  for 
by  that  one  judges  that  it  is  the  truth  which  they  have  declared. 
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which  are  drawn  by  a  necessary  consequence  from  a  principle  that 
18  certain;  and  when  these  sorts  of  presumptions  are  so  strong 
that  one  may  gather  from  them  the  certainty  of  the  fact  that  is  to 
be  proved,  without  leaving  any  room  for  doubt,  we  give  them  the 
name  of  proofs,  because  they  have  the  same  e£fect,  and  do  establish 
the  truth  of  the  fru^  which  was  in  dispute.  The  other  presump- 
tions are  all  those  which  form  only  conjectures,  without  certainty ; 
^whether  it  be  that  they  are  drawn  only  from  an  uncertain  founda^ 
tion,  or  that  the  consequence  which  is  drawn  from  a  certain  truth 
is  not  very  sure. 

2000.  It  Ib  because  of  the  difference  between  these  two  sorts  of 
presumptions  that  the  laws  have  appointed  some  of  them  to  have 
the  force  of  proofs,  and  have  not  left  the  judges  at  liberty  to  con- 
skier  them  only  as  bare  conjectures,  because  in  effect  these  sorts  of 
presumptions  are  such  that  one  sees  in  them  a  necessary  connec- 
tion between  the  truth  of  the  fact  that  is  to  be  proved,  and  the 
certainty  of  the  facts  from  whence  it  follows.  Thus,  for  instance, 
in  France  it  is  enacted  by  an  edict  of  Henry  IL,  that,  if  a  woman 
has  concealed  her  being  with  child,  and  is  brought  to  bed  pri- 
vately, without  any  witness,  and  it  be  found  that  the  child  never 
was  christened  nor  had  any  public  burying,  she  shall  be  reputed 
to  have  murdered  her  child,  and  be  punished  with  death.^  And 
there  are  other  sorts  of  presumptions  which  the  law  directs  to  be 
held  as  certain  proofs ;  so  that  we  ought  to  take  good  heed  not  to 
distinguish  the  sense  of  the  word  presumptions  from  that  o{  proofs 
in  such  a  manner  as  never  to  take  presumptions  to  be  proofs,  see- 
ing there  are  such  presumptions  as  are  sufficient  to  establish  the 
proof  of  a  fact  But  whereas  the  word  proof  is  taken  for  a  full 
conviction,  the  word  presumption  is  extended  to  all  the  consequences 
which  may  be  drawn  from  the  several  arguments  that  may  serve  to 
prove  a  fact,  whether  it  be  that  those  consequences  amount  to  the 
evidence  which  may  make  a  full  proof,  or  that  they  leave  some 
doubt. 

2001.  We  have  thought  it  necessary  to  make  here  these  reflec- 
tions upon  the  nature  of  proofs  and  presumptions,  in  order  to  es- 
tablish the  principles  of  the  rules  concerning  this  matter,  and  to 
discover  the  natural  causes  of  that  which  may  establish  the  cer- 
tainty of  the  truth  of  matters  of  fact    For  it  is  by  these  prind- 

^  See  the  edict  of  Henry  11.  of  the  year  1556,  toodmig  women  who  hare  concealed 
tiwir  pregnancy.     V.  L  94,  ad  leg,  M,  de  oddL 

VOL.  I.  67 
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whereof  the  effect  is  left  to  the  discretion  of  the  judge.  Thos,  the 
law  will  have  the  uniform  depositions  of  witnesses  that  are  unex- 
ceptionable, and  who  are  in  the  number  required  by  law,  to  be 
received  as  a  certain  proof  of  a  crime  or  other  fact.  Thus,  the 
law  establishes  it  for  a  sure  proof  of  an  agreement,  if  the  contract 
is  signed  by  the  parties,  or,  if  they  have  not  been  able,  or  could  not 
write,  if  it  is  signed  either  by  a  notary  and  two  witnesses,  or 
by  two  notaries  without  any  witness,  according  to  the  different 
usages  of  the  places.  But  when  there  is  nothing  else  but  pre- 
sumptions, tokens,  conjectures,  imperfect  evidence,  or  other  sorts 
of  proofs  which  the  law  has  not  directed  to  be  held  for  certain,  it 
leaves  it  to  the  discretion  of  the  judge  to  discern  what  may  be  re- 
ceived as  proofs,  and  what  ought  not  to  have  that  effect.^ 

IIL 

2005.  Facts  which  have  no  Need  of  Proof.  —  The  use  of  proofs 
does  not  concern  facts  that  are  naturally  certain,  and  whereof  the 
trath  is  always  presumed,  if  the  contrary  is  not  proved.  But  it 
respects  only  facts  which  are  uncertain,  and  of  which  the  truth  is 
not  presumed  unless  it  be  proved.  Thus,  for  example,  he  who 
demands  a  succession  or  a  legacy,  by  virtue  of  a  testament,  has 
no  occasion  to  prove  that  the  testator  was  in  his  right  senses  when 
he  made  the  testament,  in  order  to  establish  from  thence  the  valid- 
ity of  the  testament  For  it  is  naturaUy  presumed  that  every  one 
has  the  use  of  his  reason.  But  the  heir  of  blood,  or  next  of  kin, 
'who,  in  order  to  annul  the  said  testament,  alleges  the  insanity  of 
the  testator,  ought  to  prove  that  fact  Thus,  he  who  demands  to 
be  relieved  from  an  obligation,  because  of  his  minority,  ought  to 
prove  his  age.®  Thus,  he  who  pretends  to  be  proprietor  of  a  house 
or  land  which  is  in  the  possession  of  another  person,  ought  to 
make  proof  of  it^ 

IV. 

2006.  He  who  advances  a  Fact  ought  to  prove  i^  —  It  follows 
from  the  preceding  rule,  that,  in  all  the  cases  of  a  fact  that  is  con- 
tested, if  it  is  such  that  it  be  necessary  to  make  proof  of  it,  it  lies 
always  on  the  person  who  advances  it  to  prove  it  Thus,  all  those 
who  make  any  demands,  that  are  founded  upon  some  matter  of 

^  See  the  fifth  article  of  the  fourth  section. 

*  L.  9,  C.  de  probcU. 

^  L.2,  C  dkpnbat.    See  the  serenth  article  of  the  fourth  sectioii. 
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sorts  of  facts  indifferently ;  but  the  judge  ought  to  receive  the 
proof  only  of  those  that  are  called  pertinent,  or  relevant ;  that  is, 
from  which  one  may  draw  the  consequences  which  may  serve  to 
establish  the  right  of  the  person  who  alleges  the  said  facts :  and 
he  ought,  on  the  contrary,  to  reject  those  facts  of  which  the  proof, 
if  they  were  true,  would  be  useless.  Thus,  for  instance,  he  who 
flhonld  pretend  to  evict  a  house  or  land  from  the  person  who  had 
purchased  it,  believing  himself  to  be  proprietor  thereof,  because  he 
had  lent  the  money  for  the  purchase,  would  demand  to  no  purpose 
to  be  admitted  to  prove  this  fact;  and  this  proof  would  be  of  no 
manner  of  use  to  his  pretension,  seeing  the  property  of  the  house 
or  land  does  not  belong  to  him  who  advanced  the  money  to  the 
purchaser.^ 

IX 

2011.  A  Thing  adjudged  holds  the  Place  of  3Vu^  — Things 
that  are  adjudged  hold  the  place  of  truth  with  regard  to  those  be- 
tween whom  they  are  adjudged,  if  they  have  not  appealed,  or  if 
there  lies  no  appeal  from  the  sentence.  Thus,  for  example,  if,  in 
the  case  of  two  brothers  claiming  each  of  them  his  share  in  their 
fiither's  inheritance,  one  of  them  has  been  by  sentence  declared  to 
be  a  professed  monk,  this  fact  will  be  held  for  true,  and  well 
proved :  and  he  will  be  incapable  of  having  a  share  in  the  inher- 
itance." But  the  facts  which  have  been  formerly  adjudged  be- 
tween other  persons  than  those  who  contest  them  at  present  are 
undecided  with  respect  to  these,  and  must  be  proved;  for  they 
might  have  reasons  to  offer  which  had  not  been  urged  by  the 
others.*^ 

X. 

2012.  The  Effect  of  the  Proofs  depends  on  the  Prudence  of  the 
Judge. —  In  all  the  kinds  of  proofs,  whether  by  witnesses,  or  by 
writing,  or  by  other  ways,  the  puestion  whether  a  fact  is  proved, 
or  is  not,  depends  always  on  the  prudence  of  the  judge,  who  ought 
to  discern  whether  the  depositions  of  the  witnesses,  or  the  other 
sorts  of  proofs,  be  sufficient  or  not^    And  this  implies  two  sorts 

*  Z.  SI,  <7.  de  pnbcA.    See  the  fonrth  article  of  the  fifth  tectkm. 

■  L.  207,  D,  de  reg.  jur. 

■  L.  63,  D.  de  rejud. ; — tot,  tit.  C.  quib.  resjud.  turn  noc. ;  —  dtit.  C.  inter  al,  ad.  vetjud, 

•  L,S,\2,D.de teM.;^d.  \  injine. 
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'weight  to  their  testimony ;  if  there  is  no  variation  in  a  deposition ; 
if  the  facts  are  notoriously  evident,  and  confirmed  by  public  fame, 
in  the  cases  where  these  circumstances  may  be  considered;  if 
some  of  the  witnesses  be  suspected  of  partiality,  by  reason  of 
favor  or  hatred  to  one  of  the  parties.  Thus,  in  proofs  by  writing, 
and  in  all  the  other  kinds  of  proofs,  it  depends  on  the  prudence  of 
the  judge  to  discern  that  which  may  suffice  for  establishing  the 
truth  of  a  fact,  and  that  which  leaves  it  doubtful ;  to  consider  the 
relation  and  connection  which  the  facts  resulting  from  the  proofs 
may  have  with  those  which  are  to  be  proved ;  to  examine  if  the 
proofs  are  concluding,  or  if  they  are  only  conjectures,  signs,  and 
presumptions,  and  what  regard  ought  to  be  had  to  them ;  and,  in 
a  word,  to  judge  of  the  effect  of  the  proofs  by  all  the  different 
views  which  one  may  have  from  the  knowledge  of  the  rules,  and 
from  the  reflections  on  the  facts  and  circumstances.' 


SECTION    II. 

OF    PROOFS    BY   WRITING. 

2015.  The  force  of  proofs  by  writing  consists  in  this,  that  men 
have  agreed  to  preserve  by  writing  the  remembrance  of  things  that 
have  been  transacted,  and  to  perpetuate  the  memory  of  them  to 
posterity,  whether  it  be  that  they  may  serve  as  rules  to  the  parties 
themselves,  or  as  a  perpetual  proof  of  what  is  written.     Thus, 
covenants  are  put  down  in  writing,  in  order  to  preserve  the  mem- 
ory  of  what  the  contracting  parties  have  bound  themselves  to,  and 
to  make  to  themselves  thereby  a  fixed  and  unchangeable  law,  as 
to  what  has  been  agreed  on.     Thus,  testaments  are  written,  that  a 
remembrance  may  be  kept  of  what  has  been  ordered  by  the  testator, 
who  had  a  right  to  dispose  of  his  goods,  and  that  it  may  serve  as 
a  rule  to  his  executor,  and  to  the  persons  to  whom  he  has  left  leg- 
acies.    Thus,  it  is  thought  fit  to  write  sentences  and  decrees  of 
conrts,  edicts,  ordinances,  and  every  thing  which  is  to  serve  as  a 
title  or  a  law.     Thus,  it  is  customary  to  write  down  in  public  reg- 
isters marriages,  christenings,  and  other  acts  which  ought  to  be 
recorded ;  and  other  the  like  registers  are  kept  as  a  public  and  per- 
petual repository  of  the  truth  of  the  acts  which  are  there  recorded. 
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hifaited  to  receive  other  proofs  than  writing  for  covenants,  where 
the  sum  exceeds  one  hundred  livres,  as  has  been  remarked  in 
another  place.*  And  it  is  for  the  same  reason  that  the  ordinances 
have  directed  that  there  should  be  kept  public  registers  of  christen- 
ings, marriages,  deaths  and  burials,  ordinations,  admissions  into 
any  reUgious  order,  to  the  end  that  people  may  easily  come  at 
tiie  certain  proof  of  these  sorts  of  facts.^  Which  does  not  hin- 
der but  that,  in  case  the  said  registers  should  happen  to  be  lost  or 
destroyed,  one  may  be  allowed  to  make  use  of  the  other  kinds  of 
pfoofs.* 

Art.  L 

2019.  What  are  Written  Proofs.  —  Proofs  by  writing  are  those 
which  are  drawn  from  some  written  act,  such  as  a  contract,  a 
testament,  or  other  writing,  which  contains  the  truth  of  the  fact 
in  question.* 

IL 

2020.  Use  of  these  Proofs.  —  People  put  down  in  writing  con- 
tmcts,  testaments,  and  other  acts,  in  order  to  preserve  the  proof 
<lf  what  has  been  done  by  the  testimony  of  the  persons  themselves, 
who  ezf^ess  therein  their  intentions.^ 

III. 

2021.  Written  Proofs  are  the  strongest.  —  Seeing  the  force  and 
validity  of  proofs  by  writing  consists  in  this,  that  they  are  a  testi- 
mony which  the  persons  who  are  parties  to  the  said  acts  give 
against  themselves,  and  a  testimony  which  is  unchangeable,  there 


■  See  the  remark  on  ihe  twelfth  article  of  the  first  section  of  Covenants  in  general.    It 
li  aeeemiy  to  observe,  with  respect  to  this  prohibition  by  the  ordinances  of  France 
leoeiTing  the  proof  of  covenants  by  witnesses,  that  it  does  not  extend  to  things 
in  a  case  of  necessity,  nor  to  the  other  cases  explained  in  the  third  and  fourth 
of  the  twentieth  title  of  the  ordinance  of  the  month  of  April,  1667. 
^  Ordfinance  of  1539,  art  50  and  51 ;  of  Bloisy  art.  181 ;  of  Moulina,  art  55.    Declara- 

te  July,  1556,  art  11.    Ordinance  of  1667,  tit  20,  art.  7,  8,  and  15. 
«  Ordinance  of  1667,  tit  20,  art.  14 ;  —  /.  2,  §  1,  D.  de  exau. 
•  Z.  1,  />.  dejide  instr. 

k  X.  4,  D.  deJlde  inst. ;  —  /.  4,  D.  de  pignor.    Written  acts  are  of  several  sorts,  and  they 

be  redneed  to  four  kinds :  prirate  writings,  acts  made  in  the  presence  of  public  nota- 

which  are  made  in  courts  of  justice,  such  as  the  naming  of  a  tutor  or  guardian, 

which  are  made  before  other  public  persons,  as  matrimony  in  the  presence  of 

the  promotion  to  holy  orders,  and  other  acts,  of  which  public  registers  are 
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or  for  acquiring  to  the  said  person  a  thing  whereof  the  commerce 
was  jNTohibited  to  him.^ 

VL 

2024^  Written  Ads  cure  not  received  as  Proofs  wUess  they  be  in 
dme  Form. — Written  acts  have  not  the  force  of  proofs,  except 
fliey  have  all  the  formalities  which  the  law  prescribes.  For  these 
fimnalities  are  necessary  precautions  for  qualifying  them  to  serve 
as  proofs,  and  are  marks  by  which  the  law  points  out  to  us  what 
written  acts  it  receives  as  proofs,  and  what  it  rejects.  Thus,  for 
example,  in  the  provinces  where  it  is  necessary  to  have  seven  wit- 
nesses to  a  testament,  it  would  be  to  no  purpose  to  produce  a 
testament  which  had  only  six  witnesses,  although  they  were  per- 
sons of  ever  so  great  integrity.'  For  besides  that  it  is  necessary 
to  observe  the  prescription  of  the  law,  the  practice  of  authorizing 
a  testament  barely  in  consideration  of  the  probity  of  the  wit- 
nesses would  be  opening  a  door  to  a  thousand  inconveniences. 
Tbos,  for  another  example,  a  contract  which  the  parties  intended 
to  execute  in  the  presence  of  a  public  notary  and  witnesses 
would  be  without  effect,  if  it  were  not  signed,  both  by  the  parties 
themselves,  and  by  the  witnesses  who  could  write  their  names, 
and  by  the  notary.  Thus,  a  private  writing  which  is  only  written, 
Imt  not  signed  by  the  party,  would  make  no  proof.^ 

VIL 

2Q25.  The  Witnesses  to  a  Written  Act  will  not  be  received  to 
frove  the  Contrary.  —  When  the  written  acts  are  according  to 
ioaOj  not  only  are  contrary  proofs  not  received,  but  even  not  so 
nrach  as  a  hearing  is  granted  to  one  of  the  parties  who  should 
desire  to  have  the  witnesses  to  an  act  examined  judicially,  in 
dder  to  make  some  change  in  the  act,  or  to  explain  it  For  be- 
sides the  danger  of  some  infidelity  on  the  part  of  the  witnesses, 
the  act  having  been  committed  to  writing  only  with  design  that  it 
mi|^ht  remain  unchangeable,  its  force  consists  in  remaining  al- 
ways the  same  as  it  was  made  at  first.°^ 

^  L.  %  C.  plus  vol.  quod  agitvar ;  —  /.  tin.  ^  3,  C.  de  contr.  jud. ;  —  v.  I.  46,  D.  de  contr, 
m^'p—v.  1 10,  D.  de  his  q.  vt  ind.  ;  —  U.  1, 3, 40, D. dejurejisci.  See  the  nineteenth  and 
tircBtiedi  articles  of  the  first  section  of  the  Rules  of  Law,  the  preamble  to  the  eighth  sec- 
of  the  Contract  of  Sale,  and  the  first  article  of  the  same  section. 

'  f  3,  ijuf.  de  te^amentis  ordin. 

>  L.n,C,  dtfide  instr.    See  the  fifteenth  article  of  the  first  section  of  OmenanU, 

■*  £>.  1,  C  cfe  teattb.    See  the  fourth  and  fifth  articles. 
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XL 
2029.  Cases  where  the  Copies  of  Acts  cmd  other  Proofs  may 
serve  when  the  Originals  cannot  be  had,  —  If  the  original  act  or 
instrument  is  lost,  as  if  it  has  perished  by  fire,  or  other  accident, 
one  may  in  that  case  prove  the  contents  of  the  same,  either  by 
copies  thereof  dtdy  collated,  or  by  other  proofs,  if  there  be  any 
siidh,  which  the  jndge  in  his  discretion  may  think  fit  to  be  re- 
cAred/  Thus,  for  example,  mention  being  made  of  a  bond,  in 
tiie  uiTentory  of  the  goods  of  a  person  deceased,  the  guardian  of 
ilie  heir  who  is  under  age  might  make  use  of  the  said  inventory 
to  prove  the  truth  of  the  said  bond,  if  it  should  happen  to  be  lost 
tinron^  some  accident'  Thus,  when  a  creditor  receives  from  his 
debtor  payment  of  a  rent,  if  he  takes  from  him  a  copy  of  the 
•oquittance  which  he  gives  him,  and  if  the  said  copy,  which  is 
teUed  a  duplicate  of  the  acquittance,  be  signed  by  his  debtor,  it 
my  serve  as  a  proof  of  his  title  to  the  rent,  if  the  title  chances 
ta  be  lost  For  it  is  the  debtor  himself  who  acknowledges  the 
iratli  of  the  creditor's  title  by  this  act  which  he  signs.* 

XIL 

3080.  When  Mention  is  made  of  one  Act  in  another. —  It  is  not 
gnmnd  enough  for  demanding  a  debt,  or  claiming  any  other  right, 
tiiat  the  title  thereof  be  set  forth  in  some  other  act  which  makes 
mention  of  it  For  this  bare  mention  of  it  makes  no  proof,  if  the 
title  itself  does  not  appear ;  unless  the  person  against  whom  one 
would  make  use  of  such  a  declaration  had  been  a  party  to  the 
tet  which  contains  the  said  declaration;  or  that  because  of 
oiiicr  considerations  it  should  appear  to  be  equitable,  and  con- 
fiifinable  to  the  intention  of  the  law,  that  such  a  declaration 
olioald  be  received  as  a  proof;  as  in  the  case  of  the  preceding 
article.* 

XIIL 

2031.  Acts  that  contradict  one  another.  —  If  one  and  the  same 
pefBon  makes  use  of  two  written  acts  or  titles,  whereof  the  one 
contradicts  the  other,  they  destroy  one  another  mutually,  by  the 


r  Zw  5,  C  defde  vuBbrvm.;  —  !,  7,  C.  eod, ;— /.  11,  C.  eod. 

*  JC  57,  D.  de  adm,  et  per  fitf . 
<  J^  19,  a  de  Jide  uutr. 

•  Nio.  119,  cSi—v.  I  S7,\  6,  D.deUgaL  3 i-^luk.D.dtpnboL 
VOL.    I.  68 
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to  third  persons,  whose  interest  may  be  prejudiced  thereby.*  Thus, 
tm  example,  if  a  father,  in  marrying  his  son,  had  given  him  as  a 
maniage  settlement,  either  a  sum  of  money,  or  an  estate  in  land,  or 
an  office,  taking  from  him  a  counter-letter,  declaring  that  the  gift 
flhould  be  valid  only  for  a  lesser  sum,  or  that  the  son  should  give 
back  out  of  the  land,  or  out  of  the  office,  a  sum  of  money,  such  as 
tliey  had  agreed  upon  among  themselves ;  this  counter-letter  would 
have  no  effect  with  regard  to  the  wife,  and  the  children  that  should 
be  bom  of  the  said  marrisLge,  nor  with  regard  to  other  third  per- 
sons who  might  be  any  ways  interested  therein,  such  as  the  credi- 
toi8  of  this  son.  For  this  agreement  would  be  an  infidelity  con- 
tnuy  to  good  manners,  and  would  destroy  the  fidelity  and  sincerity 
that  is  due,  not  only  to  the  wife  and  her  parents,  who  would  not 
have  consented  to  the  maniage  on  the  conditions  of  this  counter- 
letter,  but  to  all  the  persons  whom  this  fraud  may  any  way  con- 
can.  And  it  is  for  the  public  interest  to  restrain  the  bad  use 
which  private  persons  may  make  of  the  facility  they  have  in  their 
fiunilies  to  collude  together  in  order  to  deceive  others  by  such  like 
clandestine  acts.* 


SECTION    III. 

OF    PROOFS    BY    WITNESSES. 

2034.  The  Subject-Matter  of  this  Section.  —  We  do  not  speak 
here  of  the  proof  which  witnesses  make  in  contracts,  in  testaments, 
and  in  the  other  acts  where  the  law  requires  the  presence  of  some 
witnesses  to  confirm  the  truth  of  what  is  there  transacted;  for  this 
kind  of  proof  is  comprehended  in  the  proofs  by  writing,  of  which 
we  have  treated  in  the  foregoing  section.  And  in  this  section  we 
mean  to  speak  only  of  the  proof  that  is  made  by  the  depositions 
of  witnesses  who  are  judicially  examined,  that  the  judge  may 
learn  from  their  mouths  the  truth  of  facts  for  which  no  written 
proofs  can  be  produced,  or  where  the  proofs  which  may  be  alleged 
are  not  sufficient  Thus,  for  example,  if  a  fair  and  honest  posses- 
sor of  an  estate,  who  knows  of  no  better  right  to  it  than  his  own, 

*  If,  10,  D.  dejwnj, ;  —  1. 74,  D.  de  reg.  jur. ; — /.  2,  C  piut  vol,  quod  ag.  quam  quod  turn. 
eame» ;  —  /.  4,  eod. 

*  L.  27,  C.  dt  donatum.    Although  this  reference  be  to  a  law  which  has  no  relation  to 
comiler-letterB,  yet  it  may  be  applied  to  them. 
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2037.  This  examination  of  witnesses,  in  order  to  preserve  their 
testimony  to  futurity,  was  used  in  the  cases  where  any  one  fore- 
seeing that  he  might  have  occasion  for  a  proof  by  witnesses,  and 
fearing  lest  they  should  die,  or  that  other  changes  should  happen 
which  might  deprive  him  of  his  proof  before  his  lawsuit  was  so 
lar  advanced  that  he  might  be  admitted  to  make  his  proof,  or 
that  the  judge  could  examine  his  witnesses,  he  demanded  leave  of 
the  judge  to  have  them  examined  before  the  time,  that  their  evi- 
dence might  be  thereby  perpetuated  to  futurity.^  But  this  pre- 
caution, which  is  attended  with  many  inconveniences,  has  been 
judged  useless  likewise  for  other  reasons.  For  those  who  may  be 
in  haste  to  make  their  proofs  may  take  their  measures  accordingly ; 
may  make  their  demands,  and  allege  their  facts,  in  order  to  have 
the  proof  of  them  decreed,  if  it  be  necessary,  without  having  re- 
oourse  to  a  usage  that  is  inconvenient  and  full  of  uncertainty. 

2038.  I%e  General  Inquest  about  Customs  abolished  in  France. 
—-It  may  not  be  amiss  to  observe  here,  in  passing,  that  the  same 
Qidinanoe  of  1667  hath  also  abolished  in  France  another  kind  of 
eKamination  of  witnesses,  which  was  called  enqiUte  par  turbesf 
or  a  general  inquest,  and  which  was  used  in  questions  relating  to 
the  interpretation  of  some  custom.     The  usage  of  these  inquests 
was  founded  on  this,  that  the  particular  dispositions  of  customs 
were  considered  as  facts.^     So  that  they  received  proof  by  wit- 
nesses of  the  usage  and  interpretation  of  some  article  of  a  custom. 
They  called  these  inquests  par  turbeSy  because  ten  witnesses  were 
only  reckoned  as  one;   and  these  witnesses  were  chosen  from 
among  the  officers  of  the  places,  and  the  advocates,  who  were 
the  likeliest  persons  to  know  what  was  the  usage  and  practice  as 
to  the  dispositions  of  their  customs.     But  these  inquests  were  at- 
tended with  an  infinite  number  of  inconveniences,  as  may  easily 
be  perceived ;  and  the  superior  judges  have  better  ways  to  find 
out  the  sense  and  meaning  of  customs,  and  to  interpret  that  which 
may  require  an  explanation. 

Art.  L 

2039.  WUnesseSy  and  their  Evidences.  —  Witnesses  are  persons 
"who  are  summoned  to  appear  in  judgment,  in  order  to  declare 


^  X.  40,  D.  ad  leg.  Aquil, ;  —  /.  3,  §  5,  Z).  de  cathon.  ed. 

«  Ordimuice  of  1667,  tit.  13. 

'  See  the  eleventh  chapter  of  the  Treatiu  ofLawty  no.  20,  towards  the  end. 

68* 
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borne  fiEdse  witness,  or  for  writing  a  defamatory  libel,  or  for  other 
crimes.'  For  these  condemnations  cast  a  blemish  on  the  honor  of 
the  person,  and  make  him  forfeit  the  reputation  of  probity.  And 
it  would  be  the  same  thing,  and  that  with  much  more  reason,  if  it 
were  proved  that  the  witness  had  received  money  to  give  his  evi- 
dence.'^ 

VL 

2044.  Witnesses  who  are  interested.  —  If  the  witness  has  any 
interest  in  the  fact  concerning  which  he  is  desired  to  give  evidence, 
he  will  be  rejected.^  For  one  cannot  be  sure  that  he  will  make 
a  declaration  contrary  to  his  own  interest 

VIL 

2045.  Witnesses  engaged  in  the  same  Interest  with  the  Party. — 
Hie  same  reason  which  serves  for  rejecting  the  testimony  of  per- 
sons interested  in  the  facts  that  are  to  be  proved  makes  the  testi- 
mony likewise  of  the  father  in  the  cause  of  the  son  to  be  rejected, 
as  also  that  of  the  son  in  the  cause  of  the  father.  For  the  interest 
of  the  one  touches  the  other,  as  his  own  proper  interest  And 
although  the  father  should  offer  to  give  evidence  against  his  son, 
or  the  son  against  his  father,  they  would  not  be  admitted  to  do  it 
For  this  affectation  and  forwardness  would  render  them  suspected 
of  having  an  intention  either  to  favor,  or  to  hurt^ 

VIII. 

2046.  Witnesses  who  are  Relations^  or  Allies.  —  As  we  reject 
the  testimony  of  persons  who  are  interested  in  the  facts  which  arc 
to  be  proved,  or  who  take  part  in  the  interest  of  those  whom  the 
said  facts  concern,  so  neither  do  we  receive  the  evidence  of  those 
"who  are  related  by  consanguinity,  or  by  affinity,  to  the  persons  in- 
terested in  the  said  facts.  And  if  there  should  be  any  enmity  be- 
tween those  persons  and  the  witnesses  who  are  their  relations  or 
allies,  such  witnesses  ought  to  be  rejected  with  greater  reason. 
And  they  may  on  their  part  refuse  to  give  their  evidences,  espe- 
<nally  in  criminal  prosecutions.  We  may  reckon  in  the  number  of 
allies,  with  respect  to  the  use  of  this  rule,  those  who  are  only  so 

K  L.  IS,  D.detettib,;'~l.S,\  5,0«f.;— 2.  15,  «xf.;  — /.  21,  eod 

^  X.  3,  §  5,  eod. 

■  L.  10,  Z>.  de  tetttb.;"  1 10,  C  eod. 

>  L.  9,  />.  de  iutib.f  — /.  6,  C.  de  tefttft. 
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probity  of  the  witness  be  not  called  in  question ;  it  is  moreover 
necessary,  that  his  declaration  be  steady  and  firm.  For  if  he  va- 
ries in  his  account,  deposing  circumstances  and  facts  that  are  dif- 
ferent, or  even  contrary ;  or  if  he  waver  in  his  deposition,  and  be 
himself  in  doubt  of  the  fact  which  he  relates ;  this  uncertainty 
and  these  variations  rendering  his  evidence  uncertain,  they  wiU 
cause  it  to  be  rejected.' 

XIIL 

2051.  There  must  be  Tiao  Witnesses  to  make  a  Proof.  —  In  all 
the  cases  where  proof  by  witnesses  may  be  received,  it  is  neces- 
sary that  there  be  two  of  them  at  least;  and  that  number  may 
suffice,  except  in  cases  where  the  law  demands  a  greater.  But 
one  single  witness,  of  what  quality  soever  he  may  be,  makes  no 
pioo£' 

XIV. 

2052.  One  map  produce  manj/  Witnesses.  —  Although  two  wit- 
nesses be  sufficient  to  prove  a  fact,  yet  seeing  this  proof  consists 
in  the  conformity  of  their  depositions,  and  that  it  often  happens 
that  the  declarations  of  two  witnesses  do  not  agree  in  all  points, 
or  that  some  essential  circumstances  are  known  only  to  one  of  the 
\iritnesses,  the  other  being  ignorant  of  them,  and  that  likewise  it 
may  so  fall  out,  that  there  may  be  some  just  objection  against  one 
of  the  witnesses,  or  even  against  them  both ;  for  these  reasons  a 
greater  number  of  witnesses  may  be  examined,  and  even  several 
out  of  one  and  the  same  house,  such  as  the  father  and  children, 
that  the  evidence  of  the  one  may  make  up  what  is  defective  in  the 
testimony  of  the  others,  and  that  all  of  them  together  may  make 
up  an  entire  proof  of  the  truth.  But  the  liberty  of  producing 
many  witnesses  ought  to  be  restrained  by  the  prudence  of  the 
judge,  if  the  law  has  set  no  bounds  to  it.^ 

XV. 

2053.  Several  Views  by  which  we  are  to  fudge  of  Proofs  by  Wit* 
nesses.  —  It  is  necessary  to  add  to  all  these  rules,  in  relation  to 

'  L.l,D.de  testib. ;  —  /.  2,  eod. 

'  L.  12,  D.de  tesUb.'y^l  9,  f  1,  C.  d^  iegtSb. 

^  L.\fS%D.de  testib. ;  —  /.  17,  eod.  By  the  ordinances  of  France  it  is  prohibited  to 
examine  more  than  ten  witnesses  to  each  fact  in  civil  matters.  Ordinance  of  1446,  art 
82 ;  of  1498,  art.  19  \  of  1535,  chap.  7,  art.  4.    Ordinance  of  1667,  tit.  22,  art.  21. 
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of  the  tmth  of  the  facts  and  circumstances.  And  in  order  to  give 
to  the  evidence  its  just  effect,  it  is  necessary  to  gather  the  truth 
oat  of  all  that  appears  to  be  certain  in  all  the  proofs  together.' 

XVIL 

2055.  Witnesses  may  be  compelled  to  give  Evidence. — The  per- 
Bons  who  cure  summoned  to  give  evidence  cure  obliged  to  come 
and  declare  what  they  know  of  the  matter.  For  the  consequence 
of  discovering  the  truth  of  facts  necessary  for  the  administration 
of  justice  is  what  the  public  has  an  interest  in.  So  that  the  judge 
may  compel  those  who  refuse  to  come  and  give  their  evidence, 
whether  it  be  in  civil  matters,  or  in  criminal.^ 

XVIIL 

2056.  Uie  Witnesses  ought  to  be  examined  by  the  Judge. — It  is 
not  enough,  to  give  to  the  declaration  of  a  witness  the  eifect  which 
it  ought  to  have  in  justice,  that  the  witness  himself  writes,  or 
causes  another  to  write,  his  evidence,  and  that  he  gives  it  or  sends 
it  to  the  judge ;  but  it  is  necessary  that  he  appear  before  the  judge, 
and  that  the  judge  himself  interrogate  him,  and  put  down  his  dec- 
laration in  writing." 

XIX. 

2057.  And  aught  to  be  first  sworn. —  Seeing  it  is  to  the  judge, 
and  even  to  justice  itself,  that  the  witness  gives  his  evidence,  his 
declaration  ought  to  be  preceded  by  an  oath  that  he  will  speak 
the  truth ;  that  the  respect  which  he  owes  to  religion  may  engage 
him  to  give  his  testimony  with  all  the  fidelity  and  all  the  exact- 
ness that  justice  and  troth  may  require.  And  if  he  has  no  knowl- 
edge of  the  facts  about  which  he  is  interrogated,  he  must  even 
swear  that  those  facts  are  unknown  to  him.* 

XX 

2058.  Excuses  of  Witnesses.  —7  If  the  witnesses  have  excuses 
ixrhlch  hinder  them  from  coming  to  give  their  evidence,  they  may 

'  £.  13,  mf.  D.  de  testib. 

y  X.  3,  inf.  D.  de  tettib.;  —llQ^Cde  testib.  If  the  witness  does  not  appear  on  the 
imaoB  with  which  he  is  served,  the  jnd^  condemns  him  in  a  fine,  for  which  his  goods 

ij  be  attached  and  sold,  and  even  his  person  maj  be  imprisoned,  in  case  he  does  not  obej 
the  rammons.    See  the  eighth  article  of  the  twentj-second  title  of  the  ordinance  of  1667. 

*  L.3,SS^D.de  te8tib.;'-d.  I  3,  \  4. 

■  Z.  9,  C  A  tatilK ;— /.  16,  eod.  See  the  ninth  article  of  the  twenty-second  title  of  the 
ordinance  of  1667. 
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in  it  For  their  testimony  would  be  either  snspected,  if  it 
were^  in  favor  of  the  person  whose  caose  they  had  defended,  or 
both  ancuTil  and  suspected,  if  it  were  against  their  client  And  it 
is  the  same  thing  as  to  proctors  and  attorneys,  and  other  persons 
who  should  happen  to  be  under  the  same  engagements.* 

XXIV. 

2062.  T%e  Expenses  of  the  Witnesses  paid  by  the  Party  who  sum" 
matis  them.  —  The  expenses  which  the  witnesses  are  at  for  their 
journey,  and  for  their  attendance  to  give  their  testimony,  are  re- 
paid them  by  the  party  at  whose  instance  they  have  been  cited ; 
and  that  by  virtue  of  an  order  of  the  judge,  and  according  as  he 
shall  tax  them.' 

XXV. 

2063.  A  Fake  Witness  is  punished. — If  it  happens  that  a  wit- 
ness can  be  convicted  of  having  given  false  evidence,  or  of  being 
guilty  of  some  other  misdemeanour,  as  if  he  has  divulged  the 
tenor  of  his  deposition  to  the  party  accused,  he  may  be  pun- 
ished for  it  according  to  the  quality  of  the  fact  and  the  drcum- 


SECTION    IV. 


op  presumptions. 

Art.  L 

2064.  Definition  of  Presumptions.  —  Presumptions  are  conse- 
Cfaenc^es  drawn  from  a  fact  that  is  known,  to  serve  for  the  discovery 
d  the  truth  of  a  fact  that  is  uncertain,  and  which  one  seeks  to 
psove.  Thus,  for  example,  in  a  civil  concern,  if  there  is  a  contest 
between  the  possessor  of  a  land  or  tenement,  and  another  who 
pretends  to  be  proprietor  thereof,  it  is  a  presumption  that  the  said 
Imnd  or  tenement  belongs  to  the  possessor ;  and  he  will  be  main- 
tained in  it  if  the  other  does  not  prove  his  right ;  for  it  is  usual 
and  natural  that  nobody  takes  possession  of  a  thing  without  hav- 
a  right  to  it,  and  that  the  proprietor  does  not  patiently  suffer 


•  L.mU.D,de  tettib. 
B  L.l^D.de  tatib. 

TOI^  I. 


'  L.  11,  C.  de  teatib. ;  —I.  16,  inf.  tod. 
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IV. 

2067.  Presumptions  are  either  Concluding^  or  Uncertain. —  There 
aie  presumptions  of  such  a  nature,  that  what  is  presumed  passes 
for  truth,  without  any  necessity  of  being  corroborated  by  stronger 
ptoofs,  if  the  contrary  is  not  proved :  and  there  are  presumptions 
which  have  no  other  effect,  if  they  are  alone,  than  that  they  form 
m  bare  conjecture,  and  do  not  make  that  which  is  presumed  to 

'  pass  for  truth.  Thus,  in  the  case  of  a  possessor  which  has  been 
mentioned  in  the  first  article,  his  possession  makes  it  to  be  pre- 
•uined  that  he  is  the  true  owner,  and  without  other  proofs  he  is 
aeocmnted  as  such,  and  will  be  maintained  in  his  possession  until 
lie  who  disturbs  him  therein  establishes  his  right  clearly.  Thus, 
on  the  contrary,  in  the  case  of  him  who  had  threatened  another 
with  death,  of  which  likewise  mention  has  been  made  in  the  same 
article,  the  threatening  which  preceded  the  death  of  the  person 
who  was  menaced  makes  against  the  person  who  threatened  ofily 
ft  oonjecture ;  and  although  he  should  not  prove  his  innocence,  if 
ttere  were  no  other  proof  against  him,  this  presumption  would 
not  be  sufficient  to  convict  him  of  being  the  author  of  the  crime.^ 

V. 

2068.  Two  Sorts  of  Presumptions. —  This  difference  between 
presmnptions  which  have  the  effect  of  proofs,  and  those  which 
leave  some  doubt,  is  the  foundation  of  another  distinction  of  two 
aorta  of  presumptions :  one  is  of  those  which  are  authorized  by 
file  law,  and  which  are  appointed  to  be  held  as  proofs ;  and  the 
'Otfaer  is  of  those  of  which  the  law  leaves  the  effect  to  the  pru- 

of  the  judge,  who  ought  to  discern  what  may  or  may  not 
to  give  to  a  presumption  the  force  of  a  proof.  Thus,  in 
same  case  of  a  possessor,  the  law  will  have  him  to  be  held  for 
true  owner,  if  it  is  not  proved  that  he  is  not*  Thus,  the  laws 
<ipdain  a  thing  that  is  adjudged  to  be  held  for  truth.'  Thus,  they 
^Dftct  that  he  who  is  bom  of  a  married  woman,  and  conceived 
^dniing  the  time  of  wedlock,  shall  be  reputed  the  son  of  the  hus- 
.«  Thus,  they  have  regulated  that,  if  a  married  woman  be 
to  have  any  goods  or  effects,  and  it  is  uncertain  by  what 


^  Xr.  uU'  C,  de  probat. ; — /.  2,  inf.  C.  de  in  lit.  jur.   See  the  preceding  articles,  and  thoee 

fbUow,  as  also  the  preamble  of  this  title. 
*  See  the  first  article. 
'  Xw  907,  Z).  de  reg.jwr, 
S  1^  5,  Z).  de  in  jut  voc. ;  —  I.  S^  D.  tie  his  qui  nd  vd  al.  jur.  noU, 
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principles  and  their  custom ;  that  every  one  usually  governs  him- 
self by  reason,  and  consequently  acquits  himself  of  his  engage- 
ments and  of  his  duty:  and  we  ought  never  to  judge  without 
ppoof,  nor  presume  that  a  father  hates  his  children,  that  any 
petson  abandons  his  own  interest,  that  a  wise  man  has  committed 
aa  action  unworthy  of  his  usual  conduct,  or  that  one  has  failed 
in  any  point  of  his  duty.  Thus,  in  general,  all  facts  which  are 
oontrary  to  that  which  ought  to  happen  naturally  are  never  pre- 
mned,  unless  they  be  proved.^ 

p  VIIL 

ii        S071.  JB  depends  on  the  Prudence  of  the  Judge  to  discern  the  Effect 

It  0iif  IVemmptions.  —  It  is  by  all  these  rules  which  have  been  just 

i  WKfW  explained,  that  we  are  to  judge  of  the  use  and  effect  of  pre- 

f^   sumptions ;  that  we  are  to  distinguish  in  every  case  the  quality  of 

(    tfie  facts  controverted,  in  order  to  judge  which  of  them  ought  to 

t    be  held  as  true,  and  which  of  them  must  be  proved ;  and  that  we 

iliilgllt  to  distinguish  those  presumptions  which  ought  to  be  held 

tfi  proofs  from  those  which  ought  not  to  have  that  effect     And  it 

ia  on  the  prudence  of  the  judge  that  the  use  and  application  of  all 

rules  do  depend,  according  to  the  quality  of  the  facts  and 

dbrcnmstances,™  as  will  appear  by  the  examples  explained  in 

articles  which  follow. 

IX. 

2072.  Examples  of  a  Fact  which  it  is  necessary  to  prove.  —  If 

relation  between  a  person  deceased,  and  him  who  pretends  to 

WB^ns  heir  at  law  or  next  of  kin,  were  called  in  question,  this  rela- 

'^^ta  -would  not  be  presumed  without  proof.     For  it  depends  on 

"which  are  naturally  unknown,  if  they  are  not  proved.     Thus, 

whose  relation  is  not  acknowledged  ought  to  prove  it.^ 


.  '  Sogo  filiA,  bona  toa  qnandoque  distribuas  liberis  tuis,  nt  qoisqne  de  te  meraerit 

«  *  •  .  .  raffidet,  si  non  offenderint eos  solos  non  admitti  qui  offenderunt.    L. 

J999  f  S9y  D.  de  legat.  2.    It  must  be  proyed  tiiat  tfaej  hare  failed  in  their  duty. 

.^M  boBot  miles  antea  asstimatos  fait,  prope  est  nt  affirmationi  ejns  credatnr.  L.  5,  ^  6, 
,^9L  (A  ffv  fluUt.  Plernmqne  credendom  est,  earn  qni  partis  dominns  est,  jnre  potins  sno  re 
^HJ^  qiiam  fnrti  consilinm  inire.    L.  51^  D.  pro  socio. 

rirpwiimptionem  pro  eo  esse  qni  accepit,  nemo  dnbitat.    Qni  enim  solvit,  nnmqnam  ita 
est  nt  &cile  snas  pecnnias  jactet  et  indebitas  efiiuidat    L.2&fD,de  probat 

*  Zi.  3,  i  2,  inf.  D.  de  testib.    See  the  third  article. 

*  £.  1,  Z>.  dit  probat. 

fiQ* 
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i^iainst  an  eviction,  the  case  whereof  did  not  fall  out  till  after 
making  up  all  those  accounts,  or  some  other  right  of  the  like 

XIL 

2075.  Another  Example^  a  Bond  crossed  or  torn.  —  If  a  prom- 
inory  note  or  bond  should  chance  to  be  found  in  the  hands  of  the 
debtor,  or  if  it  had  been  crossed,  rased,  or  torn  in  pieces,  it  would 
be  a  presumption  that  it  had  been  acquitted  or  annulled,  unless  he 
wlio  should  pretend  to  make  use  of  it  had  dear  proofs  that  the 
debt  was  still  owing,  and  that  the  said  note  or  bond  had  been 
faaed,  crossed,  or  torn  in  pieces,^  or  had  fallen  into  the  hands  of 
tiie  debtor,'  only  by  some  violence,  or  some  accident,  or  other 
erent  which  would  destroy  the  presumption  that  the  debt  was  paid. 

XIIL 

2076.  Example  of  a  Presumption  that  proves  nothing,  —  If  a 
toAor  who  had  no  estate  of  his  own,  or  by  his  wife,  before  he 
entered  upon  the  administration  of  his  tutorship,  is  found  to  have 
emriched  himself  during  the  tutorship,  the  minor  cannot  for  that 
pretend  that  those  goods  are  his,  or  infer  from  thence  that  the 
tnlor  has  been  unfaithful  in  his  administration,  if  otherwise  he 
(pves  him  in  a  true  and  just  account  For  it  may  happen  that  the 
tutor  may  have  acquired  those  goods  either  by  his  labor  and  in- 
dustry, or  by  other  ways.' 

XIV. 

2077.  Example  of  a  Presumption  in  an  Ancient  Fact  —  When 
tiie.  question  is  to  prove  an  ancient  fact,  of  which  there  are  no 
written  proofs  or  living  witnesses,  if  the  fact  be  such  that  it 
ought  to  be  admitted  to  proof;  as,  for  instance,  if  the  matter  be  to 
know  how  long  an  estate  has  been  in  a  family,  at  what  time  a 
iroik  was  made,  or  other  facts  of  the  like  nature ;  we  receive  the 
declarations  which  witnesses  are  able  to  make  of  what  they  have 
lieaid  concerning  the  said  facts  from  other  persons  who  were  then 
m&ve:  and  the  proof  which  is  drawn  from  those  declarations  is 
feonded  on  this  presumption,  that,  the  persons  whom  the  witnesses 
lieard  give  an  account  of  those  facts,  as  notorious  in  their  time. 


P  £.  S6,  D.  deprobat.  1  L,  24,  Z).  dhprdbat. 

.'£bl5,  C  <feioto.ee  l!&«ra<.;  — 0.2.1,  C.dejideuut.         *  L.  10^  C.  arbUr,  iuUL 
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and  that  the  son,  not  having  survived  the  father,  did  not  succeed 
to  him,  and  that  therefore  the  inheritance  of  the  father  goes  to  his 
heirs.  But.  seeing  there  is  no  way  for  determining  which  of  these 
events  is  the  true  one,  the  law  has  directed  that,  in  such  a  case, 
where  it  is  necessary  to  take  one  side  or  other,  and  impossible  to 
know  the  truth  of  the  fact  on  which  the  decision  depends,  it  shall 
be  presumed  that  the  father  died  first,  and  that,  the  son  having 
sooceeded  to  him,  the  mother  reaps  the  inheritance  of  the  father 
in  that  of  the  son.^  And  this  presumption  is  founded,  on  one 
part,  on  the  inclination  to  favor  the  mother,  and,  on  the  other  part, 
on  the  natural  order;  according  to  which  the  son  ought  to  outlive 
his  father.  Thus,  in  this  event,  where  it  remains  uncertain  what 
nature  has  done,  the  law  supposes  that  nature  has  done  what 
it  seems  reason  would  have  desired. 

XVL 

2079.  Another  Kind  of  Presumption.  —  There  is  yet  another  sort 
of  presumptions,  which  do  not  relate  to  events  or  facts  of  which 
it  may  be  necessary  to  know  the  truth,  as  in  all  the  cases  which 
haYe  been  mentioned  in  the  preceding  articles ;  but  which  regard 
the  secret  of  the  intention  of  persons,  when  it  is  necessary  to 
know  the  said  intention,  and  when  there  are  no  certain  oroofs  of 


Cnm  bello  pater  cam  filio  perisset :  materqne  filii,  quasi  postea  mortni,  bona  Tindi- 
apiad  rero  patris,  quasi  filius  antea  perisset :  divas  Hadrianos  credidit  patrem  prina 
mortaam.    X'  9,  §  I,  D.  de  reb.  dub. 

The  qaestion  concerning  the  snccession  of  this  father  and  son  is  to  be  andcrstood  ac- 
eocding  to  the  written  law  of  the  Romans,  or  according  to  the  right  which  the  ordinances 
mad  costoms  give  to  mothers  in  the  successions  of  their  children. 

Although  it  be  natural  to  presume,  in  the  case  of  this  article  and  in  others  of  the  like 
natiire,  that  the  son  survived  his  father,  and  that  in  general  the  children  and  descendants 
ondive  their  fathers  and  mothers  and  other  ascendants ;  yet  we  find  a  contrary  presnmp- 
tkm  in  another  law,  where  it  is  said,  that,  if  it  had  been  agreed  between  a  father-in-law 
mud  son-in-law,  that  if  the  son-in-law  should  outlive  his  wife,  and  she  leave  behind  her  a 
child  of  a  year  old,  the  husband  should  have  the  wife's  whole  marriage  portion ;  and  that 
{f|  on  the  contrary,  the  child  should  chance  to  die  before  the  mother,  the  husband  should 
oolj  retain  a  part  of  the  said  portion ;  and  it  had  happened  that  the  mother  and  child  of 
m  year  old  perished  in  a  shipwreck,  it  would  be  probable  that  the  child  died  first,  and  so 
the  husband  would  have  only  that  share  of  his  wife's  dowry  which  had  been  agreed  on. 
Inter  socernm  et  generum  convenit :  ut,  si  filia  mortua  superstitem  anniculum  filium  ha- 
boisMt,  dos  ad  virum  pertineret :  quod  si  vivente  matre  filius  obiisset,  vir  dotis  portionem, 
in  matrimonio  defuncta,  redneret.  Mulier  naufragio  cum  anniculo  filio  periit. 
verisimile  videbatur,  ante  matrem,  infantem  perisse :  virum  partem  dotis  retincre 
placoit.  L.  26,  D.  de  pact.  dot.  This  presumption,  that  in  this  case  the  child  died  first, 
ii  (banded  on  the  weakness  of  its  age,  which  makes  it  to  be  judged  that  the  child  was  less 
able  to  resist,  and  that  the  mother  lived  some  time  longer  than  the  child. 


k^. 
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SECTION    V. 

OF    THE    INTERROGATION   AND   CONFESSION   OF   THE   PARTIES. 

2081.  Different  Ways  of  having  the  Confession  of  a  Forty  as  to 
Facts.  —  Seeing  it  often  happens  that  he  who  has  occasion  to 
prove  a  fact  that  is  contested  has  neither  writing,  nor  witnesses, 
nor  presumptions,  that  may  be  sufficient,  one  therefore  in  that 
case  has  recourse  to  draw  from  the  mouth  of  the  party  a  confes- 
sion of  the  truth  ;  and  that  is  done  three  ways.  One  is,  without 
the  intervention  of  an  oath,  when  one  party  summons  the  other 
by  some  act,  and  requires  him  to  own  the  truth  of  a  fact,  whether 
it  be  the  same  that  is  in  dispute,  or  some  other  that  may  serve  to 
prove  it ;  and  this  first  way,  which  ought  to  be  the  only  one,  if 
everybody  acted  always  honestly  and  sincerely,  may  have  its  effect, 
either  when  he  who  is  summoned  to  declare  the  truth  is  sincere 
enough  to  own  it,  or  when  his  want  of  sincerity  engages  him  to 
make  such  answers  as  that  one  may  draw  from  them  some  ad- 
vantages against  him. 

2082.  The  second  way  of  having  the  concession  of  a  party  is 
by  inteirogating  him  on  facts  that  are  pertinent ;  that  is,  which 
have  relation  to  the  dispute  in  hand.  And  this  hath  its  use  in  the 
cases  where  he  who  wants  to  prove  a  fact,  having  no  proofs 
thereof,  and  not  being  willing  to  refer  it  to  the  oath  of  his  adver- 
aary,  demands  that  he  be  interrogated  by  the  judge  upon  facts 
which  he  draws  up  in  the  form  of  a  libel,  or  allegation,  dividing  it 
into  several  articles,  and  inserting  therein  the  fact  in  question,  and 
other  facts  or  circumstances  which  may  have  relation  thereto,  and 
serve  to  prove  it.  And  if  the  judge  finds  that  the  said  facts  or 
circumstances,  upon  which  it  is  desired  that  the  party  may  be  in- 
terrogated, may  serve  to  prove  the  fact  in  question,  he  orders  the 
party  to  be  interrogated,  and  to  make  oath  that  he  will  speak  the 
truth  of  all  that  he  knows  concerning  every  one  of  the  articles : 
and  the  answers  are  taken  down  in  writing ;  from  which  he  who 
demanded  them  draws  the  consequences  which  may  turn  to  his 
advantage,  whether  it  be  by  the  confessions,  or  denials,  or  varia- 
tions of  the  party  who  has  been  interrogated. 

2083.  The  third  manner  of  having  the  confession  of  a  party  is 
when  he  who  cannot  have  proofs  of  a  fact  which  he  alleges  refers 
the  matter  to  the  oath  of  his  adversary,  and  consents  that  the  dec* 


k: 
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the  sentence  of  condemnation  which  ought  to  follow  therenpon. 
And  such  a  confession,  if  it  is  serious  and  positive,  cannot  be  re- 
voked, especially  if  it  has  been  made  judicially ;  *  unless  there 
"were  in  the  said  confession  some  error  which  might  be  rectified,  as 
shall  be  shown  in  the  following  article. 

IL 

2087.  A  Ckmfession  through  an  Error  in  Fact.  —  He  who 
through  error  acknowledges  a  fact  to  be  true  which  is  not  so, 
may  rectify  the  said  error  by  proving  the  truth  which  he  was 
i^orant  of.^ 

IIL 

2088.  Confession  through  an  Error  in  Law.  —  If  he  who  has 
owned  the  truth  of  a  fact  pretends  to  have  owned  it  only  by  mis- 
take, upon  pretext  that  out  of  ignorance  of  the  law  he  had  made 
a  confession  contrary  to  his  interest,  he  will  not  upon  that  pretence 
be  allowed  to.  revoke  his  confession.®  Thus,  for  example,  if  a 
muKX',  having  borrowed  money,  and  being  come  of  age,  gets  him- 
self relieved  from  his  obligation,  but  confesses  that  he  employed 
the  money  to  discharge  a  debt  that  was  due  from  his  father's 
inheritance,  he  will  not  be  admitted  to  revoke  the  said  declaration, 
by  saying  that  he  made  it  only  through  mistake,  believing  that  by 
reason  of  his  minority  he  would  nevertheless  be  discharged  from 
his  obligation.  For  it  was  in  point  of  law  that  he  eired,  and  not 
in  matter  of  fact ;  which  does  not  alter  the  effect  which  his  con- 
fession ought  to  have. 

IV. 

2089.  Interrt^ation  of  the  Party  ordered  by  the  Judge.  —  When 
one  of  the  parties  demands  that  the  other  be  interrogated  upon 
fieictB  which  he  deduces  into  articles,  it  depends  on  the  prudence 
of  the  judge  to  order  the  party  to  be  interrogated,  if  the  facts  are 
such  that  the  knowledge  thereof  may  be  of  service  to  decide  the 

*  L.  1,  D.  de  amfets. ;  •-  /.  56,  D.dere  jvdic. ;— {.  tm.  C.  (ie  am/eu.  In  capital  crimes 
tiie  eonfession  of  a  eriminal  is  not  enough  to  condemn  him,  if  there  be  no  other  proofs ; 
becMue  it  might  so  fall  oat,  that  such  a  confession  were  only  the  effect  of  a  troable  of 
mind,  or  of  despair.     K  /.  1,  §^  17  et  27,  Z>.  dis  quauUon, 

^  £t.%D.de  eonfesi, 

*  L.%D.de  oonfeu. 
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VIIL 

2093.  Effect  of  BUerrt^ations.  —  If  he  who  has  been  interro- 
gated has  owned  the  truth  of  the  facts  contested,  or  if  it  may  be 
gathered  from  his  answers,  his  interrogation  will  have  the  same 
effect  as  if  he  had  consented  to  the  sentence  which  condemns  him 
to  pay  what  is  demanded  of  him,  if  the  said  condemnation  be 
founded  on  the  proofs  which  result  from  his  answers.^ 

IX. 

2094.  They  do  not  hinder  the  Effect  of  the  other  Proofs.  —  The 
answers  made  by  those,  whom  the  judge  has  ordered  to  be  interro- 
gated upon  facts  alleged  by  their  adverse  parties,  are  not  decbive 
in  tlieir  favor,  and  what  they  answer  does  not  serve  as  a  proof 
for  them,  neither  does  it  hinder  the  ejfTect  of  the  contrary  proofs. 
But  the  effect  which  the  said  answers  ought  to  have  in  discovering 
the  truth  of  the  facts  in  question  depends  on  the  prudence  of  the 
jndge.^ 

X. 

2095.  Difference  between  these  Interrogations  and  the  Demand  of 
a  Sight  of  the  Writing's  belonging  to  one  of  the  Parties.  —  We  may 
place  in  the  same  rank  with  the  confessions  of  parties  that  which 
may  result  from  the  deeds  or  writings  which  one  party  demands  a 
sight  of  from  the  other,  such  as  his  journal,  or  other  writing,  if  it 
be  exhibited  by  the  party  of  whom  it  i8  demanded.  But  there  is 
this  difference  between  a  demand  of  the  sight  of  the  deeds  and 
writings  belonging  to  a  party  who  does  not  exhibit  them  in  court, 
and  that  of  answers  to  inteirogatories ;  that  one  may  refuse  to 
produce  papers  if  he  himself  does  not  make  use  of  them,  but  one 
cannot  refuse  to  answer  to  facts  that  are  pertinent.  For  the 
parties  ought  to  know  the  truth  of  all  the  facts,  whereof  the 
knowledge  is  necessary  for  determining  what  is  in  dispute.  And 
this  knowledge  ought  to  be  common  to  all  the  persons  who  have 
an  interest  therein.  But  journals,  and  other  papers  which  belong 
only  to  one  party,  are  not  common  both  to  the  one  and  the  other. 
And  these  papers  may  chance  to  contain  facts  which  ought  to  be 
kept  secret,  and  which  perhaps  have  no  relation  to  the  matter  in 
dispute.  Thus,  one  party  cannot  demand  of  the  other  to  produce 
or  communicate  a  writing  of  which  the  said  party  does  not  offer 

^  L,  U,  4.9,  D.  de  interrog.  '  See  the  law  cited  on  the  sixth  article. 
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edge,  such  as  persons  skilled  in  some  art  or  profession,  to  swear 
that  they  will  give  a  true  testimony,  or  make  a  faithful  report. 
Thus,  when  one  of  the  parties,  not  being  able  to  prove  a  fact  which 
he  advances,  refers  it  to  the  oath  of  his  adverse  party,  or  the 
jvdge  refers  the  matter  to  the  oath  of  the  party,  he  whose  oath  is 
desired,  whether  it  be  by  the  judge  or  by  the  adverse  party,  is 
bovmd  to  swear  to  what  may  be  within  his  knowledge,  and  may 
serve  to  decide  the  matter  in  dispute. 

2097.  The  use  of  an  oath  on  these  and  all  other  occasions  has 
been  invented  as  a  precaution  against  the  inconstancy  and  infi- 
delity of  mankind,  and  to  supply,  by  the  firmness  of  so  strict  a  tie 
of  religion,  the  want  of  other  assurances,  which  he  whose  oath  is 
taken  cannot  give,  or  which  it  would  not  be  just  to  require  of 
him.  Thus,  one  cannot  have  any  other  security  from  a  witness 
that  he  will  speak  the  truth,  than  what  may  be  had  from  his  oath 
that  he  will  be  sincere  and  upright  in  his  declaration,  and  firom  the 
probability  that  he  would  not  wilfully  be  guilty  of  perjury.  Thus, 
it  would  neither  be  just  nor  decent  to  require  of  an  officer  of  jus- 
tice that  he  should  give  surety  for  his  faithful  discharge  of  his 
office,  nor  any  other  security  besides  that  of  his  oath. 

2098.  An  oath  being  a  precaution  that  is  easy  to  be  taken,  and 
it  being  a  corroboration  of  the  engagement  of  the  person  who 
swears,  the  use  of  an  oath  has  been  so  far  extended,  that  it  has 
been  made  use  of  even  in  bare  covenants  between  particular  per- 
sons, the  one  swearing  to  the  other  that  he  would  execute  what 
he  had  promised;  and  we  still  see  that,  in  obligations  and  in 
contracts,  the  notaries  make  mention  of  this  oath.  But  seeing  this 
WBB  a  superfluous  precaution,  and  an  occasion  of  perjury,  this  usage 
is  abolished,  and  the  parties  contracting  take  no  oath,  although  men- 
tion be  made  thereof  in  obligations  and  contracts.  There  is  like- 
wise another  sort  of  oath,  now  gone  into  disuse,  which  the  Roman 
laws  required  of  all  persons  engaged  in  any  lawsuit,  obliging  both 
plsintif&  and  defendants,  at  the  beginning  of  the  cause,  to  swear 
that  their  demands  and  their  defences  were  sincere  and  upright, 
without  any  intention  to  give  unnecessary  trouble,  or  to  use  quirks 
and  cavils.^  And  this  usually  served  to  no  other  purpose  than  to 
be  an  occasion  of  perjury  either  to  the  one  party  or  the  other, 
or  sometimes  even  to  both.     And  although  this  oath  had  been  re- 


*»  L.  2,  Cod.  dejvr.  prop.  cal.  dand. 
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2101.  The  Oath  is  not  taken  unless  it  be  directed,  —  As  a  party 
is  never  made  to  swear  in  his  own  cause,  except  where  there  is  a 
deficiency  of  proof,  so  nobody  is  admitted  to  swear,  unless  the 
QAth  be  tendered  to  him,  and  directed  by  the  judge,  who  is  to 
inquire  whether  the  proofs  be  sufficient,  or  if  it  be  necessary  to 
have  recourse  to  the  oath  of  the  party  .^ 

IIL 

2102.  Bow  a  Matter  is  referred  to  the  Oath  of  the  Party.  —  The 
party  who  finds  that  he  has  no  proofs  at  all,  or  that  he  has  not 
proofs  sufficient,  may  refer  the  matter  to  the  oath  of  his  adversary ; 
that  is,  submit  to  whatever  he  shall  declare  touching  the  matter, 
after  he  has  been  sworn.  And  this  oath,  which  the  judge  directs 
aod  admits,  if  there  be  occasion,  is  often  practised,  and  is  useful 
tfxt  putting  an  end  to  lawsuits.® 

IV. 

2103.  TJ^e  Judge  may  order  the  Oath^  without  the  Desire  of  the 
Portiy.,  if  (here  be  Occasion.  —  Although  the  party  who  is  destitute 
of  proofs  should  not  declare  that  he  refers  the  matter  to  the  oath 
of  his  adversary,  yet  the  judge  may  order  the  oath  to  be  taken,  if 
he  finds  it  reasonable.  Thus,  for  instance,  if  a  debtor  firom  whom 
a  creditor  demands  a  sum  of  money  due  by  an  obligation,  which 
he  proves,  alleges  that  he  has  paid  it,  but  does  not  prove  the  pay- 
ment, alleging  only  some  circumstances  which  are  not  sufficient  to 
discharge  him  from  the  demand,  the  judge  may,  in  condemning  the 
debtor  to  pay  the  debt,  oblige  the  creditor  to  swear  that  he  has 
not  received  payment  of  it* 

V. 

2104.  The  Party'* s  refusing  to  swear  passes  for  a  Proof  —  He,  to 
'whose  oath  his  adverse  party  refers  a  matter  of  fact  that  is  within 
his  knowledge,  is  obliged  to  swear,  if  the  judge  requires  it :  and 
if  he  refuses  to  do  it,  the  fact  will  be  held  as  proved  and  confessed, 
in  order  to  found  the  sentence  of  condemnation  which  ought  to 

^  L,Z,D.d€  jurejwrtMndo.    See  in  the  following  article  the  mode  in  which  a  matter  in 
difpote  is  referred  to  the  oath  of  the  party,  and  how  the  oath  is  enjoined  by  the  judge. 
*  L.  If  D.  dejitrejur.    See  the  following  article. 
'  £x  anctoritate  jadlcis.    See  the  law  quoted  on  the  preceding  article.    L.  3,  C.  tk  reb. 
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him  who  first  tendered  it — It  foUows  from  all  the  preceding  rales, 
that,  when  the  matter  is  concerning  an  oath,  whether  it  be  that 
one  party  tenders  it  to  the  other,  or  that  he  to  whom  it  is  tendered 
desires  to  refer  it  back  again  to  his  adversary,  it  depends  on  the 
pnidenoe  of  the  judge,  according  to  the  circumstances  of  the 
quality  of  the  facts,  and  the  knowledge  which  the  person  whose 
oath  is  desired  may  have  of  them,  to  direct  it  or  not ;  and  although 
the  oath  be  not  demanded  by  the  party,  yet  the  judge  may  enjoin 
it  by  virtue  of  his  office,  if  there  be  occasion.  And  after  the  oath 
has  been  directed,  if  it  has  been  at  the  desire  of  one  of  the  parties, 
the  duty  of  the  judge  is  to  take  the  oath  of  the  parly  who  has 
been  desired  to  give  it,  and  to  decree  what  ought  to  be  adjudged 
in  consequence  of  his  oath,  whether  it  be  that  he  should  have  what 
he  demands,  or  that  he  should  be  dismissed  from  the  demand  that 
is  brought  against  him.  But  if  he  should  refuse  to  swear,  when 
he  is  made  judge  in  his  own  cause,  he  will  be  either  cast  in  his 
own  demand,  or  condemned  to  pay  what  is  demanded  of  him. 
And  as  to  him  who  had  referred  the  matter  to  his  adversary's  oath, 
and  to  whose  oath  his  adversary  refers  it  back  again,  if  he  has 
just  reasons  for  not  swearing,  as  if  the  facts  were  not  within  his 
knowledge,  he  ought  not  to  be  constrained  to  swear.  But  if  he 
refuses  to  make  oath  touching  a  fact  that  is  within  his  knowledge, 
it  will  be  held  as  proved ;  and  the  judge  will  decree  what  shall  be 
just  according  to  the  said  fact  But  if  he  swears,  judgment  will 
be  given  according  to  his  oath.* 

X. 

2109.  T%e  Oath  decides  the  Controversy.  —  When  one  of  the 
parties  has  referred  the  matter  to  his  adversary's  oath,  and  he  has 
sworn,  his  oath  will  be  decisive ;  and  what  he  shall  have  declared 
apon  oath  will  be  held  for  trath,  and  will  serve  as  a  rule.  For  it 
was  to  decide  the  controversy  that  his  oath  was  desired.  Thus 
it  will  have  as  much  or  more  force  than  a  thing  that  is  adjudged ; 
and  will  have  the  same  effect  as  a  payment,  if  he  of  whom  a  sum 
of  money  was  demanded  swears  that  he  owes  nothing ;  or  as  a 
transaction,  if  it  was  a  dispute  of  another  nature.^ 

«  JL  34,  §  8,  D.  de  Jurejur. ;— rf.  Z.  34,  ^  tJt 

^  L,%D,  dejurejwr, ; — 2.  5,  ^  S,  etxf. ; — /.  56,  D.  de  rejud, ; — I  27,  D,  de  jwrejwr, ;  — 
iL40,«Dcf. 
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understood  of  all  the  cases  which  may  happen  in  all  civil  matters, 
when  the  facts  and  the  circumstances  may  render  the  use  of  an 
oath  just  and  decent^  But  in  crimes,  the  accuser  cannot  put  the 
party  accused  upon  his  oath,  nor  can  the  accused  oblige  the  ac- 
cnser  to  swear,  neither  can  the  judge  refer  the  matter  to  the  oath 
of  either  of  them.  For  it  would  be  contrary  to  justice  and  to 
good  manners,  that  the  acquittal  or  condemnation  of  the  party 
accused  should  depend  on  an  oath,  which  interest  or  passion  might 
influence  contrary  to  truth,  or  that  it  should  depend  on  any  other 
cause  besides  that  of  a  full  proof  of  the  truth. 

XIV. 

2113.  Effect  of  the  Oath  wUh  Respect  to  Persons  interested  with 
the  Parties.  —  If  in  a  cause  decided  by  the  oath  of  the  party,  he 
who  has  sworn,  or  he  who  has  refeired  the  matter  to  his  adversary's 
oath,  be  interested  with  others  for  the  whole  debt,  so  as  that  any 
one  of  them  alone  may  discharge  the  whole,  or  be  compelled  to 
pay  the  whole  debt ;  although  one  of  them  only  has  been  in  judg- 
menty  yet  the  oath  will  have  its  effect  with  respect  to  them  all, 
either  for  or  against  them.^ 

XV. 

2114.  T^e  Oath  neither  benefits  nor  hurts  Third  Persons.  —  The 
decision  made  by  the  oath  of  the  party  respects  only  the  parties 
between  whom  the  oath  has  been  ordained,  or  those  whose  right  is 
in  their  hands,  or  their  sureties,  and  the  persons  who  represent 
them  ;  but  it  cannot  hurt  third  persons.  Thus,  for  example,  he  to 
whose  oath  the  matter  had  been  referred,  in  a  demand  of  a  thing 
which  he  pretended  did  belong  to  him,  and  who  had  sworn  that  it 
was  his,  could  not  plead  this  oath  against  another  person  who 
sboold  claim  a  right  to  the  same  thing.^ 

XVL 

2115.  What  Persons  may  refer  the  Matter  in  Dispute  to  the  Oath 
of  the  Party  for  others,  —  It  is  only  the  persons  interested  who 
can  refer  the  matter  in  dispute  to  the  oath  of  the  party,  and  those 
who  have  a  right  to  do  it  in  the  name  of  others,  whether  it  be  by 

•  £.  8,  ^  1,  Z).  dejunjttr. 

P  L.  28|  D.  dejurejwr. ;  —  d.  I.  28,  S  3.    See  the  following  article. 
4  £.  3,  §  3,  in  fine,  D.  de  jurejur. ;  —/.  %\vk,ttl  10,  eod.    See,  toaching  raretiee,  the 
fifth  artido  of  the  fifth  section  of  the  title  of  Swniia, 
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without  possession,  until  he  brings  his  action  against  the  pnr- 
chaser  for  the  recovery  of  it. 

2118.  It  appears  by  this  example,  that,  seeing  possession  and 
property  may  be  separated,  they  are  two  different  things,  which 
ought  not  to  be  confomided  together.  But  although  it  may  seem 
by  this  distinction,  that  possession  is  nothing  else  but  a  detention 
of  that  which  one  has  in  his  custody,  whether  he  have  the  prop« 
erty  of  it  or  not ;  yet  we  must  not  take  for  a  true  possession  all 
sorts  of  detention,  but  only  that  of  a  person  who  detains  a  thing 
as  being  master  of  it;  whether  it  be  that  he  himself  has  the 
actual  detention  of  the  thing,  it  being  in  his  own  custody,  or  that 
he  exercises  his  right  by  the  intervention  of  other  persons  to  whom 
he  commits  the  custody  of  it,  such  as  a  depositary,  a  tenant,  a 
fieurmer ;  for  in  that  case  he  possesses  the  thing  by  the  hands  of 
those  persons  who  hold  it  in  his  name.  So  that  whereas  there  is 
properly  speaking  only  one  true  possession,  which  is  that  of  the 
master,  we  may  distinguish  three  sorts  of  detention,  according  to 
three  different  causes  which  it  may  have :  that  of  the  master, 
when  he  has  in  his  own  custody  the  thing  that  belongs  to  him ; 
Hut  of  the  persons  who  hold  it  for  the  master ;  and  that  of  usurp- 
en,  who  detain  it  without  any  right  or  title. 

2119.  Three  Causes  of  Detention.  —  The  first  of  these  causes  of 
the  detention  of  a  thing  is  the  right  of  property,  which  gives  to 
the  proprietor  the  right  to  have  in  his  custody  what  is  his  own, 
that  he  may  use  it,  enjoy  it,  and  dispose  of  it:  and  it  is  to  this 
first  cause  that  the  detention  is  naturally  linked. 

2120.  The  second  cause  of  detention  is  the  will  of  the  owner  of 
the  thing,  which  makes  it  to  pass  into  the  hands  of  another  per- 
son ;  as  if  it  is  a  house  which  he  lets,  lands  which  he  farms  out, 
or  gives  to  be  enjoyed  by  a  creditor  for  a  certain  time,  in  satisfac- 
tion of  his  debt ;  if  it  is  a  movable  which  he  lends,  or  lets  out, 
which  he  deposits,  or  gives  in  pawn.  In  all  these  cases  the  deten- 
tion passes  into  other  hands  than  the  master's,  but  without  de- 
priving him  of  his  possession.  For  he  retaining  always  his  right 
of  property,  which  implies  the  right  to  possess,  and  the  detention 
being  in  the  hands  of  other  persons  only  in  his  name,  it  is  he  who 
possesses  by  the  others,  and  they  have  only  a  borrowed  possession 
foot  some  time,  and  which  can  never  acquire  to  them  the  right  of 
property.  And  as  he  who  appoints  a  factor  or  agent  to  sell,  to 
g^ve,  or  transact,  does  himself  sell,  give,  and  transact,  according  as 
the  said  factor  or  agent  does  it  in  his  name ;  so  the  proprietor 
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right  of  possession  cannot  be  separated  from  the  property.  This 
is  not  contrary  to  what  has  been  said,  that  he  who  fairly  and 
honestly  purchases  lands,  or  any  other  thing,  from  one  who  was 
not  the  owner  of  them,  possesses  them  although  he  has  not  the 
property ;  for  this  purchaser  is  considered  as  proprietor,  and  there- 
fore is  looked  upon  as  possessor.  And  although  the  master  may 
be  deprived  of  the  actual  detention,  by  the  detention  of  a  usurper, 
yet  he  always  preserves  his  right  to  take  possession,  whenever  he 
ifl  able  to  remove  the  usurpation :  and  the  unjust  detention  of  the 
usurper  has  only  the  appearance  of  a  possession,  although  he 
has  in  effect  hold  of  the  thing,  and  enjoys  it ;  because  the  vice  of 
this  detention  gives  it  another  nature  than  that  of  the  true  posses- 
sion, which  ought  to  be  founded  on  a  just  title. 

2123.  It  is  becauEfe  of  this  difference  between  the  true  posses- 
sion of  the  master,  and  all  other  detention,  that  we  distinguish 
two  sorts  of  possession,  which  are  expressed  by  the  words  of  civil 
possession^  and  natural  possession,*  or  otherwise  by  the  words  of 
I^al  possession,  and  of  corporeal  or  actual  possessions  The 
W9tX  or  legal  possession  is  that  of  the  master ;  and  the  natural  or 
corporeal  possession  is  that  of  the  persons  who  have  only  the  bare 
detention  of  the  thing,  such  as  the  usufructuary,  the  farmer,  and 
others.  This  possession  is  called  natural  or  corporeal,  because  it 
consists  duly  in  the  bare  natural  detention,  without  the  right  of 
property ;  and  the  other  is  called  dvil  or  legal,  because  it  is  joined 
to  the  right  which  the  law  gives  to  possess  as  master,  whether  he 
has  likewise  the  natural  detention  of  the  thing  in  his  own  hands, 
or  whether  he  possesses  it  by  the  hands  of  another. 

2124.  Divers  Meanings  of  the  Word  "  Possession, " —  It  is  neces- 
sary to  remark  on  all  these  different  expressions  of  the  laws,  some 
of  which  appear  to  be  inconsistent  with  one  another,  that  it  seems 
as  if  divers  meanings  might  be  given  to  these  words  of  possession, 
and  of  civil  and  natural  possession,  and  as  if  we  might  understand 
these  texts  differently  under  different  views,  according  to  the  said 
different  meanings,  either  giving  to  aU  manner  of  detention  the 
name  of  possession,  even  to  that  of  a  usurper,  or  giving  it  only 
to  that  of  the  master.  But  it  is  of  no  great  importance  whether 
we  qualify  these  several  sorts  of  detention  with  the  name  of  pos- 
session, or  whether  we  distinguish  them  by  peculiar  words ;  pro- 
vided that  in  confounding  together  the  words  possession  and  deten* 

*  L.2i\  if  D,  pro  haarede.  ^  L.  10,  C  de  acq.  et  ret.  potwM. 
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possesses  honestly  and  fairly  acquires  the  property,  if  he  had  it 
not  before,  provided  his  possession  lasts  during  the  time  that  is 
regulated  for  ];»rescription ;  and  the  property  is  likewise  acquired 
by  the  bare  possession,  without  prescription,  in  certain  cases, 
as  has  been  afaready  remarked,  and  as  will  further  appear  in  the 
second  section. 


SECTION    I. 
op  the  nature  op  possession. 

Art.  L 

2127.  Definition  of  Possession. —  Possession,  taken  in  a  proper 
sense,  is  the  detention  of  a  thing,  which  he  who  is  master  of  it,  or 
^irho  has  reason  to  believe  that  he  is  so,  has  in  his  own  keeping, 
or  in  that  of  another  person  by  whom  he  possesses.* 

IL 

2128.  Connection  between  Possession  and  Property.  —  Seeing 
the  use  of  property  is  to  have  a  thing  in  order  to  enjoy  it  and 
to  dispose  of  it,  and  that  it  is  only  by  possession  that  one  can 
exercise  this  right ;  possession  therefore  is  naturally  linked  to  the 
property,  and  ought  not  to  be  separated  from  it  Thus,  posses- 
sion implies  a  right  and  a  fact ;  the  right  to  enjoy  annexed  to  the 
right  of  property,  and  the  fact  of  the  real  detention  of  the  thing, 
that  it  be  in  the  hands  of  the  master,  or  of  another  for  him.^ 

III. 

2129.  Tliere  are  not  Two  Possessions  of  one  and  the  same  Thing. 

—  As  it  is  not  possible,  when  two  persons  contend  for  the  property 
of  one  and  the  same  thing,  that  each  of  them  alone  can  have  the 
right  of  property ;  so  neither  is  it  possible,  when  two  persons  dis- 
pute about  the  possession  of  one  and  the  same  thing,  for  every 
one  of  them  alone  to  have  the  possession.    But  as  there  is  only 

^  InljD.de  acq.  vd  am.  pou.  This  definition  results  from  what  has  been  said  in  the 
praamble,  and  from  the  second,  sixth,  eighth,  ninth,  and  eleventh  articles  of  this  section. 
Bee  the  twelfth  article  of  the  second  section. 

^  L.S,  Cde  aequir.  et  rain,  potaeu.;  —  /.  1,  ^  S^D.de  acq.  vtl amiU.poti.;  —  L  49,  eod.; 

—  d.L49i\l.  See  the  thirteenth  article  of  this  section,  the  first  article  of  the  third  sec- 
Ikm,  and  the  third  and  fourth  articles  of  the  second  section. 

71* 
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VL 

2132.  Possession  does  not  require  a  Continual  Detention.  —  Al- 
thoagh  possession  implies  the  detention  of  what  we  possess,  yet 
this  detention  ought  not  to  be  so  understood  as  if  it  were  neces- 
sary to  have  always  either  in  our  hand,  or  in  our  sight,  the  things 
of  which  we  have  the  possession.  But  after  the  possession  has 
been  once  acquired,  it  is  preserved  without  an  actual  detention,^^  as 
shall  be  explained  in  the  second  section. 

VIL 

2133.  Possession  of  Living  Oreattires,  —  As  we  may  possess  liv- 
ing creatures,  which  it  is  not  possible  to  have  always  in  our  power 
and  custody,  so  we  retain  the  possession  of  them  whilst  we  shut 
them  up,  whilst  we  have  them  under  the  care  of  a  keeper,  or  if, 
being  made  tame,  they  return  home  without  a  keeper,  as  bees  to 
their  hives,  and  pigeons  to  their  dove-houses.  But  the  creatures 
which  escape  out  of  our  custody,  and  do  not  come  back,  are  no 
longer  in  our  possession,  till  we  recover  them  again.'^ 

VIII. 

2134.  T%e  bare  Detention,  without  some  Right  in  the  Thing,  is 
not  a  true  Possession.  —  The  bare  detention  of  a  thing  is  not 
properly  called  possession :  and  it  is  not  enough  for  possession,  ^ 
that  we  have  actual  hold  of  a  thing,  and  have  it  in  our  custody ; 
bat  we  must  have  it,  together  with  the  right  to  enjoy  it  and  to 
dispose  of  it,  as  being  masters  of  it,  or  as  having  just  cause  to 
believe  ourselves  to  be  the  right  owners.*  For  he  who  detains  a 
thing  without  having  this  right,  if  he  detains  it  against  the  will  of 
the  owner,  is  not  a  possessor,  but  a  usurper :  or  if  it  is  with  the 
owner's  good  will,  this  detention  leaves  to  the  owner  his  posses- 
sioni  and  it  is  he  who  possesses.* 

IX. 

2135.  One  may  possess  by  others.  —  One  may  possess  a  thing, 
not  only  by  one's  self,  but  also  by  other  persons.     Thus,  the  pro- 

i  2/.  4,  C.  de  acqwir.  et  ret.  possess. 

*  il  3,  ^  2,  Z).  de  acq.  rer.  dom. ;  — /.  3,  ^  15,  D.  de  acq.  vd  amitt.  pass.  ;  —  d.  I.  3,  ^  16 ; 
—  <f.  /  3,^  13. 

'  £.  23,  ^  1,  D.  de  noxal.  act.;--!.  21,  C  defurt.  ;  —  l.  49,  ^  1,  Z>.  d<e  acq.  vd amUt.  pos- 
$tm.    See  die  second  article. 

'  £.  17, 4  1,  D.depos.  See  tho  following  article,  and  the  elcrenth  article  of  the  fifth 
lertioii. 
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has  just  cause  to  believe  that  he  is  so,  although  it  may  happen  in 
eflbet  that  he  is  not;  as  it  happens  to  him  who  buys  a  thing 
"whidi  he  thinks  belongs  to  the  person  whom  he  buys  it  of,  and  yet 
belongs  to  another.  The  knavish  possessor  is  he  who  possesses  as 
master,  but  who  assumes  this  quality  when  he  knows  very  well, 
cither  that  he  has  no  title  at  all  to  it,  or  that  his  title  thereto  is 
Tksioiis  and  defective.  We  shall  see  the  effects  of  these  two  sorts 
of  possession  in  the  third  section. 

XIL 

2138.  A  Clandestine  or  Surreptitious  Possession.' — We  must 
Beckon  in  the  number  of  knavish  possessors,  not  only  usurpers,  but 
•Iso  those  who,  foreseeing  that  the  right  which  they  pretend  to 
have  will  be  disputed,  and  fearing  lest  they  should  be  hindered 
from  taking  possession  thereof,  take  some  opportunity  of  getting 
into  possession  surreptitiously,  without  the  knowledge  of  the  per- 
son from  whom  they  expect  the  opposition.^ 

XIIL 

2139.  The  Possessor  is  presumed  to  be  the  right  Owner.  —  Al- 
ttangh  the  possession  be  naturally  linked  with  the   property, 
and  on^t  not  to  be  separated  from  it ;  ^  yet  we  must  not  con- 
foand  them,  so  as  to  believe  that  the  one  cannot  be  without  the 
fiClier/     For  it  often  happens  that,  the  property  of  a  thing  being 
controverted  between  two  persons,  there  is  only  one  of  the  two 
ipirtio  18  owned  to  be  possessor,  and  it  may  be  that  it  is  the  per- 
son Vfho  is  not  the  right  owner,  and  that  thus  the  possession  may 
lie  separated  from  the  property.     But  even  in  this  case,  the  natural 
ion  which  exists  between  the  possession  and  the  property 
the  law  to  presume  that  they  are  joined  in  the  person  of 
possessor ;  and  until  it  be  proved  that  the  possessor  is  not  the 
t  owner,  the  law  will  have  him  by  the  bare  effect  of  his  posses- 
n  to  be  considered  as  such.     For  seeing  it  is  the  owner  who 
to  possess,  it  is  natural  to  presume  that  he  who  is  in  posses- 
is  also  the  right  owner,  and  that  the  right  owner  has  not  suf- 
himself  to  be  turned  out  of  possession." 


P  JL.6j  D,de  acq.  vd  amitt.  poss. ;  — /.  uft.  in/.  D.  de  ritu  nupt. ;  —  v.  I.  10,  si  serv.  vind, 
%  See  tiie  second  article. 

'  £.  52,  D.  <fe  acq.  vd  caniU.  pou. ;  •/.  12,  ^  1,  eod. ;  —  /.  1,  ^  2,  D.  uti  possid. 
the  fint  article  of  the  fourth  section  of  the  title  of  Proofs. 
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XVL 

2142.  If  Two  Persons  pretend  to  be  Possessors,  he  who  has  been 
m  Possession  for  the  Space  of  a  Year  is  preferred,  —  Seeing  the 
possession  is  in  some  cases  sufficient  of  itself  to  maintain  the 
possessor  therein,  it  often  happens  that  the  two  parties  who  claim 
the  property  of  one  and  the  same  estate  pretend  likewise  that 
they  are  in  possession  of  it,  and  that  each  of  them  on  his  part,  in 
order  to  be  maintained  in  the  possession,  endeavoors  to  make  it 
appear  that  he  is  possessor;  and  that  they  reciprocally  molest 
one  another  by  acts  which  may  show  them  to  be  in  possession. 
And  in  these  cases,  if  it  appears  that  one  of  the  two  has  been  in 
peaceable  possession  for  the  space  of  a  year,  before  the  disturbance 
given  him  by  the  other,  he  will  be  maintained  therein.^ 

XVIL 

2143.  The  Question  about  the  Possession  is  judged  before  that 
cftke  Property.  —  The  controversies  whereof  the  matter  in  dispute 
is  to  regulate  between  two  persons,  who  pretend  to  be  possessors 
of  one  and  the  same  thing,  which  of  the  two  shall  be  maintained 
in  the  possession,  ought  to  be  instructed  and  decided  without 
examining  into  the  right  of  property.  For  the  discussion  of  the 
titles  necessary  for  deciding  the  right  of  property  often  demands 
delays,  which  the  dispute  about  the  possession  cannot  admit  of. 
And  seeing  it  is  of  importance  not  to  leave  two  possessors  exposed 
to  the  danger  of  the  consequences  of  such  a  dispute,  the  matter 
toaching  the  possession  is  regulated  in  the  first  place,  and  it  is 
only  after  that  the  same  is  fully  ended  that  inquiry  is  made  into 
Hie  right  of  property .^     Thus,  he  who  is  declared  to  be  possessor 


die  things  which  are  in  commerce,  and  that  the  ways  of  acquiring  them  are 
JBdrfinitr,  ecclesiastical  benefices  cannot  be  possessed  bat  by  persons  who  have  a  capa- 
iflgr  proportioned  to  the^  qoality  of  the  function,  and  who  are  inducted  therein  by  the  ways 
the  laws  of  the  church  have  established  for  that  purpose.  So  that  the  right  of  pos- 
in  church  benefices  is  judged,  not  by  the  bare  possession,  but  according  to  the 
titles.  De  Prcebend.  c.  eum  qui  lib.  6  ;  —  de  Reg.  Jur.  c.  1,  /i6.  6.  See  the  ordi- 
of  145S,  art  75 ;  1493,  art  58 ;  1535,  chap.  9,  art.  6 ;  1667,  tit.  15,  art.  2  and  6. 
*  Xw  1,  ^  2,  Z).  (2e  itin.  actuq.  priv. ;  —  rf.  /.  ^  3  ;  —  /.  2,  C.  wide  vi. 

J  L.  55,  D.  de  acq.  vd  amitt.  poss. ;  —  /.  3,  C  de  interdictit.     By  the  ordinances  of 
one  cannot  commence  his  action  for  the  property  till  the  question  about  the  pos- 
has  been  decided,  and  he  who  shall  have  been  condemned  has  fully  satisfied  the 
by  restoring  the  firnits  and  paying  the  costs  and  damages,  if  any  have  been 
;  and  the  parties  are  not  suffered  to  join  these  two  demands  of  the  possession 
yroperty  together  in  one  and  the  same  action.    See  the  ordinance  of  1667,  tit.  18, 
Mt.  4  mod  5.    See  the  following  article. 
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property  of  a  thing  either  acquires  at  the  same  time  the  posses- 
sion thereof,  or  has  a  right  to  get  it,  and  to  recover  it  if  he  had  lost 
it^  Thus,  there  are  as  many  different  causes  of  possession  as 
there  are  different  titles  of  property.® 

IL 

2147.  Difference  between  acquiring  the  Right  to  possess^  and 
acquiring  the  actual  Possession.  —  We  must  not  confound  the 
ways  of  acquiring  the  right  to  possess,  of  which  mention  has 
been  made  in  the  foregoing  article,  with  the  ways  of  entering  and 
getting  into  possession,  and  of  having  a  thing  in  one's  power  to 
use  it,  to  enjoy  it,  and  to  dispose  of  it  The  ways  of  acquiring 
the  property  of  things,  and  by  means  of  the  property  the  right  to 
poBsesB  them,  are  infinite.  For  one  acquires  them  by  a  sale,  by 
exchange,  by  donation,  and  by  other  different  titles  which  the  laws 
have  regulated.  But  there  is  only  the  effectual  detention  which 
puts  OS  into  the  real  and  actual  possession  of  what  is  ours.  And 
thiB  detention  is  acquired  in  the  manner  that  shall  be  explained  in 
die  sixteenth  article,  and  the  other  articles  which  foUow.^ 

IIL 

2148.  hi  some  Cases  the  Property  may  be  acquired  by  the  bare 
^fect  of  Possession,  —  The  connection  between  the  possession  and 
the  property  has  not  only  this  first  effect,  that  the  property  implies 
mnd  gives  tiie  right  to  possess ;  but  it  has  also  this  second  effect, 
that  the  possession  gives  often  the  property.  Thus,  whoever  ac- 
quires the  possession  of  a  thing,  of  which  he  may  likewise  have 
tiie  property,  and  which  belongs  to  nobody,  himself  becomes  mas- 
ter of  it  by  the  bare  effect  of  the  possession.  For,  by  having  in 
his  power  that  which  nobody  has  a  right  to  take  from  him,  he 
becomes  at  one  and  the  same  time*  both  possessor  and  proprietor 
tbereof.*  And  this  happens  in  several  cases,  which  shall  be  ex- 
plained in  the  fifth  and  other  following  articles. 

^  i#.  5S,  Z>.  c2e  acq,  rer.  dom, 

*  L»S,\  SI,  D.  de  acq.  vd  amitt.  possess. 

'  Qaainmdiiiii  remm  dominium  nanciscimar  jare  gentium  qaod  ratione  natnrali  inter 
homines  persqae  costoditnr :  qaanmdam  jure  dyili ;  id  est,  jure  proprio  ciritatis 
L.  1,  D.  de  acq.  rer.  dom. ;  —  ^  11,  Inst,  de  rer.  dims.    As  to  the  distinction  be- 
tlie  law  of  nations  and  the  civil  law,  of  which  mention  is  made  in  this  text,  see 
has  been  said  thereof  in  the  Treatise  of  Laws^  chap.  11,  no.  1,  4,  32,  33,  39,  and 
MIowing  irambers. 

*  f  IS,  huL  de  rer,  dims,; — /.  3,  D,  de  acq.  rer.  dom, 

VOL.  I.  72 
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VIL 

2152.  Property  is  acquired  by  Hunting'  and  Fishing.  —  Wild 
beasts,  fowls,  fishes,  and  every  thing  that  is  taken,  either  in  hunt- 
ing^ fowling,  or  fishing,  by  those  who  have  a  right  thereto,  belongs 
to  them  as  their  property,  by  virtue  of  the  seizure  which  they 
make  of  them.^ 

VIII. 

2153.  By  Captures  from  the  Enemy.  —  We  acquire,  likewise,  by 
capture  and  by  the  right  of  war,  that  which  we  take  from  the 
oiemy.^ 

IX. 

2154.  If  one  finds  a  TTiing'  that  is  relinquished^  or  thrown  away 
wUh  hUention  to  give  it  to  whosoever  can  catch  it. — He  who  finds 
m  thing  that  is  abandoned,  that  is,  of  which  he  who  was  master  of 
it  quits  and  relinquishes  the  possession  and  property,  not  being 
willing  to  keep  it  any  longer,  becomes  master  of  it ;  °^  in  the  same 
manner  asT  if  it  had  never  belonged  to  any  body.  And  it  is  with 
much  greater  reason  that  those  who  gather  up  pieces  of  money, 
or  other  things,  which  princes  or  other  persons  throw  among  the 
multitude,  out  of  magnificence,  on  some  extraordinary  occasions, 
•<x}aire  what  falls  into  their  hands.  For  besides  the  possession  of 
a  thing,  which  he  who  was  master  of  it  is  not  willing  to  keep  any 
longer,  they  have  his  intention,  which  makes  over  the  things  to 

who  catch  them.'' 


fiant  418,  huL  de  rer.  dhU. ;  —  /.  3,  D.  eod.  We  hare  not  pnt  down  this  article 
kk  tibe  general  terms  of  an  indefinite  liberty  to  all  persons  to  acquire  the  property  of  these 
kinds  of  things,  by  discoyering  or  finding  them.  For  according  to  oar  osage,  the  precioas 
which  are  the  produce  of  mines,  for  example,  do  not  belong  entirely  to  those  who 
them,  even  in  their  own  lands ;  but  the  king  has  a  right  to  a  share  of  them, 
wliich  is  regnlated  by  the  ordinances.  See  the  fifth  article  of  the  second  section  of  the 
tide  of  Tkings. 

'  I  IS,  Lui.  de  rer.  divit. ;  — /.  1,  S  li  I^-  de  acq.  rer.  dom.    It  is  to  be  remarked  on  this 
•rtSde,  that  the  liberty  of  hunting,  fowling,  and  fishing  is  not  permitted  to  all  persons,  in 
places  indifferently.    See  the  eleventh  article  of  the  first  section  of  the  title  of  Things^ 

die  remark  on  the  first  article  of  the  same  title. 
'  f  17,  LuL  de  rer.  ditns.    It  is  also  to  be  observed  on  this  article,  that  the  spoil  and 
taken  horn  the  enemy  do  not  always  belong  indifferently  and  entirely  to  those 
make  the  capture.    For  the  admiral,  for  instance,  has  a  right  to  a  share  of  the  prizes 
are  tiken  at  sea. 

*  £b  1,  Z).  pro  derduio;^S  ^7,  Intt.  de  rer.  dims.    See  the  third,  twenty-eighth,  and 
-nhntfa  articles. 

*  £.  9,  4  7,  D.  de  acq.  rer.  dom. ;  —  ^  46,  Inst,  de  rer.  divii. ; — Nov.  105,  c.  2,  ^  1. 
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augment  the  ground  only  in  so  much  as  does  not  appear  to  remain 
still  to  its  first  master/ 

XIII. 

2158.  The  Possession  of  the  Building  is  acquired  to  the  Master 
€f  the  OrowuL — Buildings  belong  to  those  who  are  masters  of 
the  ground  on  which  they  are  built  For  the  edifice  is  an  acces- 
mon  which  is  added  to  the  ground,  and  which  cannot  take  away 
the  ground  from  the  proprietor.  Thus,  when  one  person  builds 
on  the  ground  of  another,  the  building  is  acquired  to  the  master  of 
the  ground.  And  when  one  builds  on  his  own  ground  with  mate- 
rials that  are  not  his  own,  he  becomes  master  of  them ;  for,  seeing 
the  materials  cannot  be  separated  from  the  ground  but  by  demol- 
ishing the  building,  which  it  is  for  the  public  good  not  to  suffer, 
the  possession  of  the  building  belongs  to  the  master  of  the  ground, 
and  by  virtue  of  that  possession  the  property,  with  the  charge  of 
paying  the  value  of  the  materials.  But  if  there  was  put  into  this 
Imilding  any  thing  of  great  value,  which  it  would  ,be  just  to  sep- 
siate  firom  it,  such  as  a  statue,  or  other  ornament,  it  would  be 
fostored  to  the  person  who  was  master  of  it.  For  the  right  of 
Undering  the  separation  of  the  materials  is  limited  to  what  is 
neoessaiy  for  the  building,  and  which,  being  a  part  thereof^  cannot 
be  easily  separated  firom  it  But  if  he  who  had  made  use  of 
materials  which  were  not  his  own  had  done  it  knavishly,  he 
liToiild  be  liable  to  costs  and  damages,  and  to  other  penalties, 
w^hich  the  quality  of  the  act  might  deserve.' 

XIV. 

2159.  Sis  the  same  Thing  in  Respect  of  what  is  planted.  —  It  is 
the  same  thing  with  respect  to  what  is  planted  in  a  ground  as  it 
is  with  buildings ;  and  if  it  happens  that  the  master  of  a  ground 
bas  planted  in  it  trees  which  were  not  his  own,  or  that  the  owner 
of  the  trees  has  planted  them  in  the  ground  of  another  person, 
and  that  they  have  taken  root  in  it,  they  will  belong  to  the  master 
of  the  ground ;  ^  but  he  will  be  obliged  to  pay  the  price  of  the 
tiees,  and  be  liable  to  costs  and  damages,  and  other  penalties,  if 

'  £.  7,  ^  1  ef  2,  D.  (2e  oe^.  rer.  dom,;—!.  1,  C.  de  aUuvion.    See  the  sixth  article  of  the 

section  of  Engagemenia  which  are  firmed  by  Acddenta. 
'  X.  7,  4  10,  D.  de  acq.  rer,  dam. ; — d,  /.  \  12. 
*  J^  7,  f  13,  D.  de  acq,  rer,  dom, ;  — /.  5,  f  3,  Z>.  cfe  ret  vMic.; — /.  11,  C  eod, 
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of  some  other  person  who  had  bespoke  it.  And  by  all  these  views, 
and  others  of  the  like  nature,  one  may  determine  who  ought  to 
have  the  thing ;  and  likewise  regulate  what  he  who  keeps  the 
thing  is  to  give,  either  for  the  matter  or  for  the  workmanship. 

XVL 

2161.  Ji  what  Possession  consists.  —  All  that  has  been  said  in 
the  preceding  articles  relates  to  the  causes  which  may  give  us  the 
possession,  or  the  right  to  possess :  and  we  are  now  to  consider 
how  one  becomes  possessor,  and  the  ways  of  entering  upon  a  real 
and  actual  possession.  Seeing  the  use  of  possession  is  to  exercise 
the  right  of  property,  it  implies  three  things :  a  just  cause  of  pos- 
sessing as  master,  the  intention  to  possess  in  this  quality,  and 
detention.  This  intention  is  not  understood  of  that  of  a  usurper, 
or  of  a  knavish  possessor,  who  has  the  intention  to  possess  as 
master,  but  of  him  who  is  in  reality  master,  or  who  possesses  so 
as  to  have  just  reason  to  believe  that  he  is  master.  The  detention 
18  understood,  not  only  of  him  who  has  the  thing  in  his  own  hands, 
or  in  his  power,  but  likewise  of  him  who  holds  it  by  the  interven- 
tion of  other  persons,  such  as  a  depositary,  a  tenant,  a  farmer. 
l¥itfaont  the  intention  there  is  no  possession.     Thus,  the  pos- 

f  of  a  ground,  in  which  there  is  a  treasure  unknown  to  him, 
not  possess  the  treasure,  although  he  possesses  the  place  in 
which  it  is.  Without,  the  detention  the  intention  is  useless,  and 
does  not  make  the  possession.  Thus,  he  whose  thing  has  been 
stolen  does  not  possess  it  any  longer.  And  without  a  just  cause 
the  detention  is  only  a  usurpation.^ 

XVIL 

2162.  Possession  'which  one  takes  of  his  own  Accord^  without  a 
preceding  Right.  —  The  possession  of  the  things  which  we  acquire 
by  their  falling  into  our  hands,  such  as  that  which  we  find,  and 
"which  has  no  master,  that  which  we  take  in  hunting,  and  those 
things  which  we  have  a  right  to  take  from  the  owners,  as  the  spoil 
of  an  enemy,  is  acquired  by  the  bare  fact  of  our  laying  our  hands 
upon  them.* 

J  Bee  tibe  eighth  article  of  the  first  section.  L.  S,  f  1,  D.  cfe  007.  vd  amkt.  pottos,;^ 
d!.  /.  3,  f  3;—^  4,  C.  de  acq.  et  retm. pot$,;^l  S,  D.  eod,;'~l.  3,  f  uft.  D.  a/  exkSbend. ; — 
IL  a.  4  13,  D.  d!s  007.  vd  amitt.  pon.  We  hare  explained  in  the  preamble  the  difierence 
iieiiigen  this  natural  possession  and  that  which  tiie  laws  call  dyil.  £.  3,  f  3,  eod. ;  —  v. 
L  30,  eod.    See  the  first  article  of  the  first  section.    See  the  twenty-third  article. 

*  4  18,  LuL  de  rer.  divis.;-'^  12,  Inst.  eod.    See  the  tiiird  article  of  this  section. 


TIT.  YII.  SSa  II.]      POSSESSION  AND   PRESCRIPTION.  861 

XXL 

2166.  Delivery  tmd  taking'  Possession  of  Immovables.  —  As  to 
immovables,  those  who  alienate  them,  either  by  sale  or  by  other 
titles,  strip  themselves  of  the  possession  by  declaring  only  either  that 
they  will  not  possess  any  longer,  or  that,  if  they  still  hold  the  land 
or  tenement,  it  shall  be  only  precariously,  or  by  delivering  the 
keys,  if  it  is  a  place  that  is  locked  up.  And  the  possession  passes 
to  the  new  master  by  the  bare  effect  of  the  intention  to  possess, 
joined  to  some  act  which  denotes  his  right,  as  if  he  goes  in  person 
to  the  land  or  tenement  to  take  possession  of  it  as  master,  although 
be  do  not  go  over  all  the  parts  of  it.  And  one  may  likewise  take 
possession  of  a  land  or  tenement  by  a  bare  view  thereof.^ 

XXIL 

2167.  Delivery  and  takings  Possession  of  Uiings  which  consist  in 
Bights.  —  The  delivery  of  that  which  consists  in  rights,  such  as  a 
jurisdiction,  a  right  which  the  lord  of  a  manor  has  to  oblige  all 
his  vassals  and  tenants  to  make  use  of  his  mills  and  ovens,  an 
office,  a  service,  a  rent,  and  other  goods  of  this  nature,  is  made  by 
giving  up  the  titles,  if  there  are  any ;  and  if  there  be  no  titles,  by 
the  bare  effect  of  the  purchase,  together  with  the  common  inten- 
tion of  the  contractors  that  the  purchaser  should  put  himself  into 
possession.  And  one  takes  possession  by  acts  which  may  have 
that  effect  Thus,  on^  takes  possession  of  a  jurisdiction  by  nam- 
ing officers  to  exercise  it,  receiving  the  fines  and  confiscations,  and 
by  exercising  the  other  rights  which  depend  thereon.  Thus,  one 
takes  possession  of  an  office  by  taking  the  rank  and  place  which 
it  entitles  one  to,  and  by  exercising  some  function  thereo£  Thus, 
one  takes  possession  of  a  service  by  using  it  for  the  purpose  for 
"which  it  was  intended,  and  of  a  rent  which  one  has  acquired,  or  of 
another  right,  by  giving  notice  of  the  assignment,  or  of  the  title 
<rf  the  purchase,  to  the  debtor,  and  by  the  enjoyment  thereof.* 


I; — /.  1,  f  1,  er  /.  2,  Z).  pro  Bocio.  See  tho  sixth  article  of  the  second  section  of  the 
Ckmiract  of  Sale. 

'  See  the  seventh  article  of  the  second  section  of  the  Qmiraet  of  Sale,  L.  3,  ^  \,  D.de 
acq.  vel  amitt.  possess. ;  ~  /.  18,  §  1,  D.  eod.  According  to  the  nsage  in  France,  instm- 
ments  of  seizin,  or  taking  possession,  are  drawn  np  by  pablic  notaries,  in  order  to  make 
proof  thereof.  Which  serves  to  mark  the  time  from  which  prescription  begins  to  run, 
as  well  against  those  who  should  pretend  to  be  proprietors,  as  against  persons  who  have 
oilier  rights  which  are  to  last  onl  j  a  certain  time,  snch  as  a  power  of  redemption  belong- 
ing to  the  kindred  of  a  family,  or  reserved  bj  the  contract  of  sale. 

*  See  the  fifth  article  of  the  first  section  of  this  title,  and  the  ninth  artide  of  the  second 
MCtion  of  the  Omiract  of  Sale. 
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XXVL 

2171.  One  may  take  Possession  either  himself  j  or  by  other  Per* 
sans. —  One  may  take  possession  of  a  thing  either  himself,  or  by 
a  factor  or  agent.  And  he  who  gives  it  away  may  lilcewise  de- 
liver it  either  himself,  or  by  his  agent.  And  minors  acquire  the 
possession  by  their  guardians,  as  the  guardians  may  also  deliver 
the  goods  of  minors  which  are  alienated.^ 

XXVIL 

2172.  Hie  Possessor  succeeds  to  the  Right  of  his  Author. —  He 
who  enters  into  the  possession  of  a  thing  which  he  acquires  from 
another  succeeds  to  the  same  right,  and  possesses  neither  more 
nor  less  than  his  author  did  possess.  Thus,  he  who  purchases 
lands,  and  is  put  into  possession  of  them,  will  possess,  in  the  same 
manner  as  the  seller  did,  the  services  which  may  be  due  to  the 
said  lands,  and  will  be  subject  to  the  services  which  they  may 
owe.^ 

XXVIIL 

2173.  One  loses  the  Possession  of  what  one  alienates  or  relinr 
quishes.  —  As  possession  is  acquired  by  the  intention  to  possess, 
joined  with  the  actual  detention  of  the  thing,  it  is  likewise  lost  by 
the  intention  of  not  possessing  any  longer,  the  owner  putting  out 
of  his  hands  and  out  of  his  power  that  which  he  did  possess ; 
whether  it  be  that  he  alienates  it  to  another,  or  relinquishes  it,  he 
parting  therewith  with  intention  never  to  have  it  any  more.  And 
the  bare  intention  not  to  possess  any  longer  is  of  itself  sufficient 
to  deprive  one  of  the  possession,  as  it  happens  to  the  seller  whom 
the  buyer  entreats  to  keep  for  some  time  the  thing  that  is  sold ; 
for  it  is  not  any  longer  the  seller  who  possesses  it,  but  the  buyer 
who  possesses  through  him."^ 

XXIX. 

2174.  Things  that  are  lost,  and  those  which  are  thrown  into  the 
Sea  in  a  Danger  of  Shiptvreck^  are  not  relinquished.  —  We  must 
not  reckon  in  the  number  of  things  relinquished  those  which  one 

'  Z^  1,  f  2,  Z).  (/«  acq.  vel  amiit.  poss.  ;  —  d.  I  1,  ^20;  —  /.  20,  ^  2,  Z).  ds  acq.  rer.  dom.; 
— /.  13,  eod.  ;--<£.  I.  ^  1. 

^  U.  20,  D.  de  acq,  rer.  dom. 

"*  L,  153,  D.  de  rtg.  jur.; — /.  8,  D.  de  acq.  vd  amitt.  poes.; — /.  3,  S  6i  ^'f  —  i  ^7, 
Lmi,  de  rer.  dime* 
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Thus,  possession  is  in  one  sense  the  cause  of  property ;  and,  on 
the  contrary,  it  is  the  effect  of  it  in  another  sense,  in  the  cases 
where  one  acquires  the  property  before  he  can  enter  into  posses- 
sion; as  a  one  buys  a  thing  which  is  not  delivered  at  the  time  of 
the  purchase.  For,  in  this  case,  the  property  gives  the  right  to 
have  the  possession. 

m. 

2178.  Another  Effect^  to  acquire  the  Property  by  a  long  Posses^ 
Stan, —  Possession  hath  likewise  this  effect,  that  if,  in  the  time  that 
one  acquires  it,  the  property  is  not  joined  therewith,  it  follows  the 
possession,  not  in  the  same  instant  that  one  enters  into  posses- 
ion, as  in  the  case  mentioned  in  the  preceding  article ;  but  by  a 
possession  that  is  continued  during  the  time  regulated  for  pre- 
scribing. Thus,  he  who  buys  a  thing  which  he  believes  the  seller 
to  be  owner  of,  and  which  yet  belongs  to  another,  does  not  become 
master  of  it  in  the  moment  that  it  is  delivered  to  him  by  the  seller; 
but  if  he  continues  to  possess  it  during  the  time  limited  for  pre- 
scription, he  will  become  master  of  it,  even  although  the  person  of 
whom  he  bought  it  had  possessed  it  knavishly.® 

IV. 

2179.  Another  Effect  is  to  make  the  Possessor  be  considered  as 
Muter.  —  This  is  likewise  another  effect  of  possession,  that  the 
possessor  is  considered  as  master  of  the  thing,  although  it  may 
happen  that  he  is  not  so.^ 

V. 

2180.  Effect  of  a  Fair  and  Ebnest  Possession.  —  The  possession 
of  him  who  possesses  with  a  good  conscience  has  this  effect,  that, 
while  he  is  ignorant  of  any  better  right  to  the  thing  than  his  own, 
he  enjoys  and  makes  his  own  the  fruits  which  he  gathers,  and  not 
only  those  which  he  reaps  from  the  ground  by  his  own  industry, 
but  likewise  those  which  the  ground  produces  without  culture. 
For,  as  has  been  remarked  in  another  place,  his  sincere  and  up- 
right belief  of  his  own  right  is  to  him  instead  of  truth,  and  makes 
him  look  upon  himself,  and  be  looked  upon  by  others,  as  right 
owner  of  the  thing,  whilst  his  upright  belief  is  not  interrupted  by 

*  Inti.  de  utucap.  et  long.  temp.  prcBscr. ; — v.  I.  36,  D,  de  tuu  et  wufr.  leg. ; —  f  7,  Inst,  de 

.  €t  Umg.  temp,  pnescr. 
'  See  the  fint  article  of  the  fourth  section  of  Proofs, 
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SECTION   IV. 

op   THB   NATURE   AND    USE    OF   PRESCRIPTION,   AND   OF   THE   MANNER 

IN   WHICH    IT    IS   ACQUIRED. 

2183.  T%e  Nature  and  Use  of  Prescriptions.  —  Nobody  is  igno- 
rant of  this  advantage,  among  others,  of  prescriptions,  that  they 
ascertain  to  possessors  the  property  of  estates,  after  a  possession 
that  has  lasted  during  the  time  regulated  by  law.  But  although 
prescriptions  seem  natursdly  to  be  necessary  for  this  use,  yet  they 
were  not  so  by  the  divine  law,  which  ordained  that  the  estates 
which  were  alienated  should  return  to  the  first  possessors  every 
fiftieth  year,  to  be  computed  from  the  day  of  establishing  that 
usage,  and  that  one  should  have  power  to  alienate  only  the  enjoy- 
ment of  his  estate  for  the  number  of  years  which  should  remain 
firom  the  day  of  the  alienation  to  the  said  fiftieth  year,  which  was 
to  restore  all  estates  to  the  families  of  the  first  possessors.  And  like- 
wise these  alienations  could  not  be  made,  except  with  a  perpetual 
power  of  redeeming  the  estate  whenever  they  would.  It  was  only 
booses  situated  within  walled  towns,  and  which  belonged  to  others 
than  Levites,  that  could  be  alienated  for  ever.* 

2184  This  divine  law,  which  prohibited  perpetual  alienations, 
in  <»der  to  extinguish  the  desire  of  increasing  our  possessions, 
abolished  by  that  means  prescriptions.  But  the  letter  of  this  law 
being  no  longer  in  force,  and  alienations,  which  transfer  the  prop- 
erty for  ever,  being  jdlowed  with  us,  the  use  of  prescriptions  is 
wholly  natural  in  the  state  and  condition  we  are  in ;  and  so  ne- 
cessary, that  without  this  remedy,  every  purchaser  and  every  pos- 
sessor being  liable  to  be  troubled  to  all  eternity,  there  would  never 
be  any  perfect  assurance  of  a  sure  and  peaceable  possession.  And 
even  those  who  should  chance  to  have  the  oldest  possession  would 
have  most  reason  to  be  afraid,  if  together  with  their  possession 
they  had  not  preserved  their  titles. 

2185.  And  therefore,  although  there  were  no  other  reason  to  jus- 
tify the  use  of  prescriptions  besides  the  public  advantage  of  ascer- 
taining the  quiet  and  tranquillity  of  possessors,  it  would  be  just  to 
prevent  the  property  of  things  from  being  always  in  an  uncer- 
tainty, leaving  still  to  the  proprietors  a  time  sufficient  for  recover- 
ing the  possession  of  their  estates.^     But  it  may  be  said  further, 

*  LeviL  XXT.  S.  ^  L.  1,  D.  de  vturp.  H  tmcc. 
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2188.  Two  Sorts  of  Rules  concerning^  Prescriptions.  —  We  mnst 
distingaish  two  sorts  of  rales  relating  to  prescriptions ;  those  which 
concern  the  different  manners  in  which  the  laws  have  regulated  the 
time  for  prescribing ;  and  those  which  respect  the  natm'e  of  pre- 
Bcriptions  and  their  nse ;  that  which  may  be  subject  to  prescription, 
and  that  which  is  not;  that  which  renders  prescription  just  or 
vidons ;  the  persons  against  whom  prescription  does  not  run ;  and 
what  sort  of  possession  it  is  that  is  required  for  prescribing;  what 
may  interrupt  prescription ;  and  other  matters  of  the  like  nature. 
These  are  natural  rules  of  equity ;  but  those  which  mark  the  times 
of  prescriptions  are  only  arbitrary  laws.  For  nature  does  not  fix 
what  time  is  precisely  necessary  for  prescribing.  So  that  these 
rules  may  be  changed,  and  they  are  different  in  divers  places :  and 
this  diversity  is  seen  even  in  the  Roman  law,  where  prescriptions 
have  been  differently  regulated  in  different  times. 

2189.  Seeing  the  design  of  this  book  respects  chiefly  the  rules 
of  equity,  we  shall  explain  here  those  which  are  of  this  kind  in  the 
matter  of  prescriptions :  and  as  to  those  rules  which  regulate  only 
the  time  of  prescriptions,  we  have  not  thought  proper  to  put  them 
down  in  articles,  in  the  sections  of  this  title,  judging  it  to  be  suffi- 
cient to  take  notice  of  them  here  in  the  preamble.  For  besides 
that  the  times  of  prescriptions  are  differently  regulated  in  many  of 
tiic  provinces  of  France,  there  are  even  some  of  the  provinces 
which  are  governed  according  to  the  written  law,  in  which  they 
do  not  observe  the  several  times  limited  for  prescription  by  the 
Roman  law.  Thus,  it  will  be  sufficient  to  give  here  a  short  ab- 
stract of  what  was  in  use  touching  this  matter  in  the  time  of  Jus- 
tinian. And  it  will  be  easy  for  every  one  to  see,  in  every  place, 
what  the  usage  of  that  place  is,  as  to  the  times  of  prescriptions, 
and  wherein  the  several  usages  differ  from  the  Roman  law,  or 
agree  with  it. 

2190.  Prescription  in  movables  was  acquired  in  the  space  of 
three  years.*  As  to  immovables,  the  Romans  made  different  dis- 
tinctions in  the  prescription  of  them.  The  fair  and  honest  pos- 
sessor, who  had  a  title,  prescribed  by  a  possession  of  ten  years 
among  those  who  were  present,  and  of  twenty  years  among  those 
who  were  absent,  although  the  person  of  whom  he  purchased  had 
possessed  it  knavishly.     And  they  reputed  those  to  be  present 

*  X.  101.  C  de  ttfuc  <ranf.;  —  IntL  de  tifue.  H long,  ten^. prcBtar, 
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peace  and  quiet  to  those  whom  others  would  disturb  in  their 
possessions,  or  in  their  rights,  after  the  said  time  is  expired. 

2193.  We  must  take  notice  here  of  the  difference  which  the 
Roman  law  makes  between  prescription  in  general  and  that  kind 
of  it  which  they  distinguished  by  the  name  of  usucapio.  By  usu- 
eapio  they  meant  the  manner  of  acquiring  the  property  of  things 
by  the  effect  of  them."^  And  prescription  had  abo  the  same  mean- 
ing, but  it  signified,  moreover,  the  manner  of  acquiring  and  losing 
all  sorts  of  rights  and  actions,  by  the  same  effect  of  the  time  regu- 
lated by  law.  We  make  this  remark  here,  only  to  acquaint  the 
reader  that  these  two  words,  prcescripiio  and  usucapion  which  we 
shall  meet  with  in  several  laws  quoted  on  this  title,  are  to  be 
taken  in  the  sense  which  the  word  prescription  shall  have  in  the 
articles  where  the  said  laws  shall  be  quoted.  For  we  shall  never 
make  use  of  the  word  usucapio ;  that  of  prescription  being  com- 
mon, by  our  usage,  both  to  the  manner  of  acquiring  the  property 
of  things,  and  to  that  of  acquiring  and  losing  sdl  sorts  of  rights,  by 
the  effect  of  time. 

2194.  Besides  these  several  sorts  of  prescriptions  of  the  Roman 
law  which  have  been  just  now  mentioned,  there  are  in  France 
other  sorts  of  prescriptions  established  by  the  ordinances,  and 
by  some  customs  which  have  regulated  the  time,  which  may 
be  here  added  to  the  other  sorts  of  prescriptions  which  have  been 
mentioned :  — 

The  Power  of  Redemption  belonging'  to  the  Kindred  of  a  Family. 
—  The  action  which  the  kindred  of  a  family  have  for  redeeming 
lauids  that  are  sold  out  of  the  family  to  strangers,  which  is  estab- 
lished in  general  throughout  the  whole  kingdom,  by  an  ordinance 
of  the  month  of  November,  1581,  and  in  particular,  by  several  cus- 
toms, prescribes  in  the  space  of  one  year,  according  to  the  said  or- 
dinance and  the  customs. 

Rescissions.  —  Bescissions  and  restitutions  of  things  to  their 
^fcMiner  state  prescribe  in  ten  years,  pursuant  to  the  ordinance  of 
1510,  art  46,  and  that  of  1535,  §  8,  art  38,  as  shall  be  observed 
in  the  preamble  to  the  first  section  of  the  title  of  Rescission. 

Servants*  Wages.  —  Actions  for  the  wages  of  servants  prescribe 
in  one  year,  according  to  the  ordinance  of  1510,  art  67.  And 
some  customs  have  also  fixed  to  one  year  the  fees  or  demands  of 
physicians,  apothecaries,  and  surgeons. 

■"  V.  L  un.  C  de  unicop.  tranMf.  g  —  lnii.  de  unicop. 
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III 

2198.  When  it  is  acquired.  — -  Prescription  being  fonnded  <m  the 
duration  of  the  possession  during  the  time  regulated  by  law,  it  is 
acquired  only  after  the  said  time  is  elapsed.® 

IV. 

2199.  The  Possessor  joins  to  his  Possession  thai  of  his  Author. 
—  If  a  possessor  chances  to  die  before  he  has  acquired  the  prescrip* 
tion,  and  his  heir  continues  in  possession,  we  join  together  the 
time  of  the  possession  of  the  one  and  the  other,  and  the  prescrip- 
tion is  acquired  to  the  heir  after  tiie  possession  of  his  author  and 
his  own  joined  together  have  lasted  the  time  regulated  for  pre- 
scribing. And  the  same  thing  holds  in  the  possession  of  the  buyer 
joined  to  that  of  the  seller  to  whom  he  succeeds,  and  in  the  pos- 
session of  the  donee  and  donor,  of  the  legatee  and  testator,  and  in 
the  same  manner  of  all  those  who  possess  successively,  having 
right  the  one  from  the  other.^ 

^  LL%et7tD,de  untrp.  et  usuc. ;  —  I.  l5yD.de  div.  temp,  pnemar.  We  hare  conoeired 
dib  mlA  in  these  general  terms,  after  the  time  of  the  prescription  is  elapsed,  becanse  in 
vliateTer  sense  we  understand  this  time,  whether  it  be  that  we  will  hare  the  prescription  to 
at  tiie  begmning  of  the  last  day,  or  only  the  last  moment  of  the  last  day,  it  holds  stiU 
tint  Ae  time  necessary  to  prescribe  mnst  be  elapsed.  Which  we  have  done  to  aroid 
■ajlng  that  the  prescription  is  acqaired  only  at  the  last  moment  of  the  time  regolated  for 
pTMcribing ;  because  this  expression  wonld  be  contrary  to  the  texts  cited  on  this  article. 
Baft  aooording  to  our  usage,  prescription  is  acqaired  only  at  the  last  moment  of  the  last 
da/.  And  a  demand  made  on  the  last  day  wonld  interrupt  the  prescription.  For  al- 
tfioagfa  the  effect  of  prescription  be  favorable,  when  it  is  once  acqaired  yet  this  favor  is 
not  extended  so  &r  as  to  shorten  the  time  that  is  necessary  for  stripping  proprietors  of 
Aeir  right  And  that  which  can  hinder  the  prescription  before  it  be  acquired  ought  to 
be  fliTorably  received  for  reinstating  the  owner  in  his  right.  Thus,  it  is  just  to  receive  a 
demand  for  interrupting  the  prescription,  provided  the  last  moment  be  not  yet  expired, 
aooording  to  the  rule  which  was  observed  in  the  Roman  law  for  those  kinds  of  actions 
which  were  called  temporal,  in  which  prescription  had  not  its  effect  till  after  the  last  mo- 
ment was  expired.  L.  6,  D.  de  oU.  et  action.  Which  was  also  observed,  as  we  likewise  do, 
in  computing  the  time  of  minority,  which  in  France  ends  only  at  the  last  moment  of  the 
age  of  twenty-five  years,  as  shall  be  shown  in  the  twentieth  article  of  the  second  section 
of  the  Retdssum  of  Contracts.  And  in  fine,  wherever  ten,  or  twenty,  or  thirty  years  are 
■eoessaiy  for  a  prescription,  the  years  ought  to  be  understood  according  to  the  ordinary 
computation,  which  comprehends  all  the  moments  of  all  the  days  necessary  to  make  up 
die  year.  And  this  computation  is  particularly  just  in  the  prescriptions  which  one  law 
tenns  odious.  L.  uU.  Cod.  de  ann.  excqt.; — v.  I,  2yD.de  divers,  temp,  prtescript.  To 
which  we  may  add,  that  the  texts  dted  upon  this  article  do  not  speak  of  all  sorts  of  pre- 
iofptions  indifferently,  but  only  of  that  particular  kind  of  prescription  wliich  the  Romans 
celled  esMoajMo,  and  therefore  they  ought  not  to  be  extended  to  the  other  kinds  of  pre- 
■oriptions  which  we  do  not  distinguish  from  usucapio.  See  the  difierenoe  between  pre* 
ecriptum  in  general  and  that  kind  of  it  called  usucapio^  at  the  end  of  the  preamble  to  this 


^  L.U,\  1,  D,  de  div^tem.  prmcr.;^l  2,  i  ao,  Z>.  pv  M^itovv;  — t  76,  i  1>  ^  ds 
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VIL 

2202.  hUervals  without  any  apparent  Possession,  —  The  intervals 
in  which  the  possessor  ceases  to  exercise  his  possession  do  not 
intermpt  it,  and  do  not  hinder  him  from  continuing  his  prescrip- 
tion. Thus,  when  a  possessor,  being  either  absent  or  negligent, 
ceases  for  some  years  to  go  upon  his  estate  and  to  cultivate  it,  he 
retains  nevertheless  his  possession.  And  he  joins  not  only  the 
times  of  his  actual  exercise  of  his  possession,  but  he  adds  to  them 
the  interval  wherein  he  ceased  to  exercise  it^ 


VIIL 

2203.  Interval  without  a  Possessor,  which  does  not  interrupt  the 
Ih^seription.  —  It  may  happen  that  there  may  be  an  interval  with- 
out a  possessor,  which  does  not  interrupt  the  prescription.  Thus, 
when  an  executor,  who  was  either  absent  or  was  ignorant  of  his 
right,  does  not  take  possession  of  the  estate  till  some  time  after 
the  succession  has  been  open,  he  will  nevertheless  join  to  his  pos- 
session that  of  the  deceased,  and  even  the  time  of  the  interval  be- 
tween the  falling  of  the  inheritance  and  his  entering  to  the  posses- 
sion of  it.  For  the  goods  are  preserved  to  the  future  heir  or 
executor,  and  are  as  it  were  possessed  by  the  inheritance  itself, 
which  holds  the  place  of  master.^ 

IX. 

2204.  What  TTiings  maybe  prescribed.  —  We  may  acquire  by 
prescription  all  things  which  are  in  commerce,  and  of  which  we 
may  have  the  property,^  if  the  law  makes  no  exception  thereto,  as 
will  appear  in  the  fifth  section. 

X. 

2205.  Rights  and  Actions  prescribe.  —  The  use  of  prescription 
is  not  only  to  acquire  the  property  to  those  who  have,  prescribed 
by  possession,  and  to  divest  the  proprietors  of  it,  who  have  suf- 
fered others  to  prescribe  ;  but  there  is  yet  another  use  of  prescrip- 
tionsi  in  which  possession  is  not  necessary,  which  is  that  of  annul- 

^  L.4,C.de  acq.  et  rti.  poss.    See  the  twentj-fonrtfa  article  of  the  second  section. 

^  JLISjS  5,inf,D.quod  vi  avt  obm.;— /.  31^  ^  5,D.de  tuvtrp.et  utue.  This  article 
WMj  be  applied  likewise  to  the  heir  at  Uw,  or  next  of  kin,  who  succeeds  to  one  dying  in- 
tertata,  although  bj  oar  nsage  he  be  seized  and  possessed  of  the  estate  bj  the  death  of 
Um  to  whom  he  succeeds.  For  if  he  is  ignorant  of  his  right,  he  does  not  possess  the 
gooda  althongh  he  be  master  of  them. 

*  This  ii  a  consequence  of  the  rules  explained  in  the  first  two  artidee. 
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XIV. 

2209.  PreseripHon  without  a  Title.  — •  Seeing  possession,  joined 
with  a  sincere  belief  of  one's  own  right,  is  sufficient  for  prescribing 
thingB  which  are  capable  of  prescription,  and  that  it  holds  the 
place  of  a  title,  although  one  have  not  any  other ;  the  possessor 
who  has  prescribed,  whether  he  be  ignorant  of  the  origin  and  cause 
of  his  possession,  or  that,  having  had  a  title,  he  is  not  able  to 
justify  it,  will  be  maintained  against  the  ancient  proprietor  who 
shows  a  title.  In  the  same  manner  as  a  debtor  who  has  pre- 
scribed the  debt  has  no  need  of  an  acquittance  to  be  discharged 
from  the  demand  of  his  creditor.  For  prescription  annuls  the 
titles  of  the  proprietors  and  creditors.  And  they  ought  to  blame 
themselves  iot  having  neglected  their  rights  for  so  long  a  time.' 

^  L,\^D,de  untrp.  et  tuucap. ;  — /.  3,  C.  de  prase,  30  iW  40  ann.    See  the  ninth  article. 

It  18  necessary  to  take  notice  here,  that  what  is  said  in  this  article,  of  its  not  being 
necessary  for  prescribing  to  have  a  title,  ooght  to  be  so  understood  as  not  to  confound  the 
Uw  of  those  provinces  in  France  where  Acre  is  only  one  prescription  of  thirty  years, 
which  demands  no  title,  with  that  obscircd  in  other  provinces,  where  they  distinguish, 
according  to  the  Roman  law,  this  prescription  of  thirty  years  from  that  of  ten  and  twenty 
jevi,  which  presupposes  a  title,  as  has  been  remarked  in  the  preamble  to  this  section. 

It  is  likewise  to  be  observed,  that  we  have  not  comprehended  in  this  article  the  case 
mbtm  the  possessor  never  had  a  title ;  because  we  cannot  suppose  an  honest,  upright  pos- 
•esaion  which  has  not  proceeded  from  some  title  or  other;  that  is  to  say,  which  has  not 
had  some  just  foundation  in  its  beginning,  and  some  lawful  cause  which  gave  a  right 
to  possess,  although  there  remain  no  deed  or  other  proof  thereof;  for  otherwise  the  pos- 
MMion  would  be  knavish  and  dishonest.  And  even  he  who  should  put  himself  in  posses- 
tion  of  an  estate  that  is  vacant,  such  as  any  land  that  is  part  of  an  inheritance  which  is 
abuidoned,  or  any  tenement  belonging  to  one  who  has  been  absent  for  a  long  time,  would 
be  •  dishonest  possessor,  seeing  he  could  not  but  know  that  he  had  usurped  what  another 
oqgfat  to  ha^e.    L,  37,  S  li  e^  /•  38,  Z>.  de  usurp,  et  usuc. ;  —  /.  uU.  Ood,  unde  vL 

But  although  such  a  possessor  be  in  the  same  condition  with  a  usurper,  sancimus  ta> 
lem  possessorem  (qui  vacuam  possessionem  absendum,  sine  judiciali  sententia  detinuit) 
mt  prsBdonem  intelligi.  D.  I.  \dt.  C.  unde  vi.  If,  nevertheless,  he  has  possessed  for  the 
^Mce  of  thirty  years,  which  acquires  a  prescription  without  a  title,  the  same  law  and  the 
di^kth  law,  ^  1,  C.  die  prcescr.  30  ue/  40  (mnor.y  and  likewise  the  first  law,  S  1»  C.  d!e  cum, 
«B0^.,  will  have  him  not  to  be  troubled  any  more  after  so  long  a  time,  notwithstanding 
he  knew  that  he  had  no  right  to  what  he  possessed.  The  meaning  of  which  is  not  as  if 
dieae  laws  justified  this  possessor  in  point  of  conscience ;  but  only  that  the  civil  policy 
does  not  permit  that  possessors  be  molested  after  a  long  possession,  or  that  they  be  obliged 
to  make  good  their  titles,  or  even  to  declare  the  origin  of  their  possession.  For  the  pre- 
ftazt  of  inquiring  after  unjust  possessors  would  disturb  the  peace  and  quiet  of  just  and 
lawfU  possessors.  But  as  to  the  point  of  conscience,  it  is  most  certain  that  the  length  of 
time  does  not  secure  unjust  possessors  from  the  guilt  of  sin,  and  that,  on  the  contrary^ 
their  long  possession  is  only  a  continuation  of  their  injustice.  And  therefore  it  is  that 
the  canon  Uw  does  not  allow  that  an  unjust  possessor  can  ever  prescribe,  how  long  so- 
ever his  poiiession  may  have  been.  Possessor  maI«B  fidei  ullo  tempore  non  praescribit. 
Mttff.  9,  ds  rtg.juT,  ui  6 ;  —  C.uU.  extra  de  pnucripl. 

And  it  is  likewise  our  usage,  that,  although  the  possessor  who  has  prescribed  be  not 
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"whose  bad  conscience,  or  knowledge  of  his  possessing  another 
man's  estate,  will  have  hindered  the  prescription.^ 

XVIIL 

2213.  The  Heir  or  Executor  is  answerable  for  the  Knavery  of  the 
Deceased.  —  We  must  not  comprehend  under  the  rule  explained 
in  the  sixteenth  article  the  heir  or  executor  who  enters  with  a 
good  conscience  on  the  possession  of  the  goods  of  the  inheritance. 
For  as  he  is  universal  successor,  who  inherits  all  the  rights  of  the 
deceased,  and  who  obliges  himself  to  all  the  charges  the  deceased 
was  liable  to,  so  he  is  likewise  answerable  for  all  his  deeds.  Thus, 
although  the  heir  or  executor  were  ignorant  of  the  vice  of  the 
possession  of  -the  deceased  who  had  possessed  with  a  bad  con- 
science, yet  he  could  not  prescribe  what  the  deceased  had  usurped.^ 

XIX. 

2214.  Btit  not  the  Legatee  or  Donee.  —  Legatees  and  donees  are 
not  answerable,  as  the  heir  or  executor  is,  for  the  deed  of  the  tes- 
tators and  donors ;  because  they  do  not  succeed  to  all  their  goods 
and  to  all  their  rights,  and  so  are  not  bound  for  all  their  charges. 
And  if  they  have  received  with  a  good  conscience  what  has  been 
bequeathed  or  given  to  them,  although  the  testator  or  donor  had 
possessed  the  thing  knavishly  and  with  a  bad  conscience,  know- 
ing it  to  be  another's,  yet  that  will  not  hinder  them  from  prescrib- 
ing, if  they  possess  it  peaceably  during  the  time  regulated  by  law7 

*  L.  5jC.de  tuue.  pro  emp.    See  the  ninth  and  tenth  articles  of  the  fifth  section. 

*  Z.  11,  D.  de  divert,  temp,  prcucr. ;  —  v.  /.  4,  ^  15,  Z>.  de  usurp.  H  U8ue. ; — L  vlt.  C.  com, 
A  mtne. ; — L  11^  Cde  acq.  et  ret.  pots.  But  if  the  heir  or  executor  of  him  who  had  ac- 
i|iiired  with  a  (cood  conscience  knows  that  the  thing  belonged  to  another  person,  will  not 
Ua  knowledge  of  the  other's  right  to  the  thing  which  he  possesses,  if  the  same  is  well 

I,  hinder  him  from  prescribing  ?  It  is  said  in  some  laws,  that,  if  the  deceased  has 
the  purchase  with  a  good  conscience,  his  heir  shall  prescribe,  althon^  he  knows 
tbat  the  thing  belonged  to  another,  and  not  to  the  seller.  L.  2,  ^  19,  D.  pro  emptore;  — 
Lwu  C.dt  uMuc.  transf.  And  another  law  makes  this  distinction  in  the  matter ;  that  if 
tbe  deceased  had  not  began  to  possess,  and  that  the  delivery  of  what  the  deceased  had 
bought  was  only  made  to  his  heir,  who  knows  that  the  thing  did  not  belong  to  the  seller, 
tbe  heir  shall  not  prescribe,  because  the  good  conscience  is  considered  in  the  beginning  of 
tiie  prescription.  But  if  the  deliyery  had  been  made  to  the  deceased,  and  he  had  pos- 
Maed  with  a  good  conscience,  this  possession,  being  continued  in  the  person  of  the  heir, 
will  acquire  to  him  the  prescription,  although  he  know  that  the  thing  was  not  the  seller's. 
L.4SjD.d»  Mtwrp.  et  utuc.  One  may  judge  by  the  remark  which  has  been  made  on  the 
fimteenth  article,  that,  if  it  were  well  proved  that  this  heir  knew  what  he  possessed  to 
te  anodMf^B,  the  good  conscience  of  the  deceased  ought  not  to  justify  his  possession. 
J  L.  5jD.de  divert,  temp,  pnetar.    See  the  seventeenth  article.    This  article  is  not  to 
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XXL 
2216.  JPreseripium  may  be  acquired,  aWumg^  we  hate  not  Pos- 
$9M$imi  in  our  oum  Bands.  —  Seeing  prescription  is  acquired  by  pos- 
MBSion,  and  that  we  may  possess  by  other  persons,  we  may  there* 
lore  ptescribe,  not  only  by  having  the  possession  in  our  own  hands, 
Imt  also  by  others  who  possess  for  us ;  as  by  a  fanner,  a  tenant,  a 
dqxMitaiy,  a  usufructuary,  a  tutor,  a  guardian,  a  factor,  or  agent* 


SECTION    V. 
of  .the  causes  whioh  hinuer  pkescrxption. 

Art.  L 

2217.  Causes  which  make  the  Prescription  to  cease.  —  The  effect 
ef  prescription  ceases  in  the  cases  where  the  law  renders  it  useless. 
Which  happens  either  through  the  nature  of  the  thing,  or  by  the 
qoality  of  the  person  against  whom  the  prescription  is  pleaded,  or 
by  leaaon  of  some  vice  in  the  possession,  or  because  of  the  inter* 
foptiou,  as  we  shall  see  in  the  articles  which  follow.* 

IL 

2218w  What  Things  cannot  be  prescribed. -^Seeing  prescription 
is  one  of  the  ways  of  acquiring  property,  we  can  prescribe  only 
such  things  as  are  in  commerce,  and  of  which  we  may  become 
tnasters.  Thus,  we  cannot  acquire  by  prescription  the  things 
which  nature  or  the  law  of  nations  destine  to  a  common  and 
pabHc  use,  such  as  the  banks  of  rivers  necessary  for  navigation, 
tlie  walls  and  ditches  of  towns,  and  other  the  like  places.  Neither 
mui  we  prescribe  that  which  the  law  renders  imprescriptible,  such 
MB  in  France  the  king's  demesnes,  which  cannot  be  acquired  by 
•prciCJfiption,  even  of  a  hundred  years.^ 

*  8w  the  eSghth  and  ninth  artidefl  of  the  first  section. 

*  TOs  iitide  resnlts  from  those  which  follow. 

^  Uineapionem  redpiunt  maxime  res  corporales,  ezceptis  rehns  sacris,  Sanctis,  pnhlids 
Bomani,  et  ciritatnm.    L.  9,  D.  de  usttrp.  et  fuue. ;  —  \  1,  Intt,  eod.    PrsEMcriptio 
poasessionis,  ad  obtinenda  loca  jmis  gentinm  pnblica,  concedi  non  solet  L.  45,  eod, 
llsci  Dostri  osncapi  non  potest    ^  9,  Intt,  de  ubuc.  ; — /.  2,  C  oomm.  de  wue,    Viam 
popnlns  non  ntcndo  amittere  non  potest.    L.  2^  D.devia  publiea. 
B|f  tfie  ordinance  of  FVaneie  I.,  bearing  date  the  SOth  of  June,  12>39,  eyery  thing  which 

to  tfie  king's  demesnes  is  imprescriptible,  even  bj  a  possession  of  a  hnndred 

74  • 
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that  they  may  recover  their  goods  and  their  rights,  this  time  does 
not  ran  against  persons  whom  the  laws  do  not  allow  to  have  the 
administration  of  their  own  goods. 

V. 

2221.  If  a  Major  happens  to  be  interested  with  a  Minor.  —  K 
one  that  is  major  happens  to  have  a  right  midivided  with  a  minor, 
the  prescription  which  could  not  ran  against  the  minor  will  have 
no  effect  against  the  major.  Thus,  for  example,  if  a  service  of  a 
passage  is  due  to  a  major  and  to  a  minor,  for  a  ground  which  is 
common  to  them  both,  the  one  and  the  other  having  ceased  to 
make  use  of  this  right  during  the  time  sufficient  to  prescribe,  the 
service  which  the  minor  could  not  lose  by  prescription  will  be 
{nreserved  likewise  for  the  major.*  For  the  service  was  due  for  the 
whole  ground,  and  the  minor  having  his  right  undivided  upon  the 
whole,  there  was  no  part  of  the  ground  for  which  he  had  not  pre- 
served the  right  of  service. 

VI. 

2222.  In  what  Sense  it  is  that  Prescription  does  not  run  against 
Absent  Persons,  —  The  same  reason  for  which  prescription  does 
not  ran  against  minors  hinders  it  likewise  from  running  against 
those  whom  a  long  absence  disables  from  pursuing  their  rights. 
Which  is  to  be  understood,  not  only  of  an  absence  on  the  account 
of  public  business,  but  also  of  other  absences  occasioned  by  acci- 
dents, such  as  captivity.  And  if  the  absence  has  not  lasted  the 
iB^bole  time  of  the  prescription,  the  time  which  it  has  lasted  is  de- 
docted  from  it'    But  if  the  right  which  one  should  pretend  to  make 


to  ripeness  of  age,  that  is,  to  fourteen  years  in  males  and  twelve  in  females,  and 
Sflalta,  that  is,  those  who  hare  attained  to  the  said  ripeness  of  age,  but  are  still  minors  nn- 
>  tfie  age  of  fi ve-and-twenty  years.  This  distinction  of  the  Romans  consisted  in  this,  that 
adults  not  being  any  more  under  the  direction  of  tntors,  but  under  the  care  of  cura- 
the  prescription  of  thirty  years  began  to  run  against  them,  but  it  did  not  run  against 
iriio  were  under  the  age  of  adults.  L.  3,  C.  de  prcescr.  SO  ve/  40  €uin.  For  since 
aeeording  to  our  usage  in  France  minority  lasts  to  the  age  of  five-and-twenty  years,  and 
minors,  being  under  guardianship,  are  excluded  from  the  administration  of  their  es- 
prescription  does  not  run  against  them. 
*  Z.  10,  Z>.  quern,  serv.  amitt.  See  the  twenty-first  article  of  the  first  section  of  Services 
if  the  gronnd  that  belonged  in  common  to  the  major  and  to  the  minor  had  been  di- 
into  shares  or  portions,  the  service  which  would  be  preserved  for  the  portion  of  the 
would  be  lost  for  the  portion  of  the  major ;  because  in  this  case  their  cause  was  not 


f  £u  2,  CI  quibus  rum  objic.  long.  temp,  prcucr.;  —  L  4,  eod.;  —  /.  1,  C,  si  per  vim,  veL  alio 
\  €bs.  pert  tit  poss. ;— /.  1,  Z>.  d^  divers,  temper,  pnxscr. ;  — /.  25,  Z>.  de  slip.  terv.    We 
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VIIL 
2324.  Warranty  does  not  prescribe.  —  The  action  of  warranty 
does  not  prescribe.  For  a  seller,  for  instance,  and  every  other  per- 
son who  engages  to  warrant  what  he  sells,  assigns,  or  gives  upon 
any  other  title,  obliges  himself  thereby  to  maintain  the  purchaser 
in  a  peaceable  possession,  so  as  never  to  be  molested  therein  by 
any  right  precedent  to  the  alienation.  Thus,  in  what  time  soever 
the  eviction  happens,  as  if,  after  a  possession  of  a  hundred  years, 
the  purchaser  iq  evicted  of  an  estate  which  is  found  to  be  part  of 
the  demesnes  of  the  crown,  the  heirs  of  his  author  will  be  bound 
to  warrant  him  against  the  said  eviction.^ 

2225.  Tke  Possessor's  knowing  that  the  Thing"  belongs  to  another 
tdmders  tke  Prescription.  —  There  happen  often  in  possessions 
Tioes  or  defects  which  hinder  prescription.  Thus,  the  knavery  of 
the  possessor  hinders  him  from  prescribing,  whether  it  be  that  he 
has  seised  upon  the  thing  without  any  pretence  of  right,  or  that, 
having  a  titie,  he  was  not  ignorant  of  the  defect  thereof ;  as  if  he 
has  purchased  that  which  he  knew  the  seller  could  not  alienate.^ 
We  shall  see,  in  the  following  articles,  the  other  vices  of  posses* 
which  may  hinder  prescription. 


2226.  ^  several  Possessions  are  to  be  joined  together^  a  Chad 
£kmseience  is  necessary  in  every  one  of  them.  —  If  a  possessor  who 
pratends  to  have  acquired  the  prescription,  not  having  possessed 
Hm  thing  during  the  whole  time  that  is  necessary  for  prescribing, 
ikaa  occasion  to  join  to  his  own  possession  that  of  his  author,  as 
mt  a  testator,  a  donor,  a  seller,  or  other  person  from  whom  he  de- 
lives  his  right ;  it  is  not  enough  that  he  himself  heis  possessed  it 
vith  a  good  conscience,  but  it  is  necessary  likewise  that  the  pos- 
session which  he  joins  to  his  own  have  been  a  possession  held 
"With  a  good  conscience.^  For  all  possession  necessary  for  pre- 
scribing ought  to  have  been  without  knavery,  and  without  con- 
^oicmsness  of  another's  right 

^  L.  SI,  C.  de  eoicL    See  the  sixth  article  of  the  tenth  tection  of  the  CbnfrMT  ofSaU, 
'  X.  3,  ^  3,  D.  de  acq-  vd  amitt.  poss. ;  —  /.  12,  Z>.  de  usurp.  H  ufue.    See  the  sixth  article 

of  die  diird  section. 

^  £b  13,  ^  1,  Z>.  (fe  009.  vd  amiU.  pose. ;  —  /.  4,  4  S7, 7>.  de  doU  rnali  M  mef.  except.    Sec 

Sks  dilrd  article  of  the  third  section,  and  the  sixteenth  article  of  the  fourth  section. 
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acquire  by  this  new  title  both  the  right  to  possess  as  master,  and 
the  right  to  prescribe.' 

XIIL 

2229.  A  Vice  in  the  Title  hinders  the  Prescriptiofk — It  is  likewise 
a  vice  in  the  possession,  that  it  has  began  by  a  false  title,  and  of 
which  the  defect  was  such  that  the  possessor  ought  to  have  known 
it,  although  he  should  pretend  to  have  been  ignorant  thereof. 
Thus,  for  example,  he  who  buys  of  a  tutor  a  house  or  lands  be- 
longing to  his  minor,  without  observing  the  formalities,  cannot 
prescribe  it,  under  pretext  that  he  verily  believed  that  the  tutor 
had  power  to  alienate  it.  For  he  ought  to  have  known  that  the 
goods  of  the  minor  could  not  be  alienated  except  for  necessary 
causes,  and  when  the  formalities  prescribed  by  the  laws  in  such 
alienations  were  observed.  And  this  being  such  a  rule,  that  his 
ignorance  thereof  could  avail,  him  nothing,  bis  condition  is  not 
distinguished  from  that  of  a  purchaser  who  was  apprised  of  the 
defect  of  the  title.^  Thus,  for  another  example,  he  who  purchases 
a  house  or  lands  held  of  a  church-benefice,  and  which  is  alienated 
by  the  incumbent  without  a  necessary  cause,  and  without  observ- 
ing the  formalities,  cannot  prescribe  them. 

XIV. 

2230.  A  Vice  in  the  Title^  which  does  not  hinder  Prescription.  — 
There  may  be  vices  in  the  titles  which  may  be  sufficient  to  annul 
them,  but  not  sufficient  to  hinder  prescription.  Thus,  for  exam- 
ple, if  the  person  to  whom  a  house  or  lands  have  been  devised, 
has  been  put  into  possession  thereof  by  him  whom  he  took  to  be 
heir,  and  after  the  said  legatee  had  enjoyed  the  said  house  or 
lands  for  a  time  sufficient  to  acquire  prescription,  it  be  found  that 
be  who  called  himself  heir  was  not  the  true  heir,  or  that  he  had 
coheirs,  and  that  the  true  heir  or  coheirs  trouble  the  legatee  in  his 
possession,  and  allege  against  him  nullities  in  the  testament,  as 
that  it  was  not  attested  by  a  sufficient  number  of  witnesses  duly 
qualified,  or  that  other  formalities  were  wanting ;  these  defects  of 
the  testament  will  not  hinder  the  effect  of  the  prescription  of  this 
legatee,  whether  he  was  ignorant  of  them,  or  whether  he  knew 
them.     For  he  had  the  apparent  heir's  approbation  of  the  testa- 

*  H  19.  ^  1,  D.  de  acq.  vel  am,  pots. 

*  X.  31,  D,  de  usurp,  et  usuc.; — /.  2,  ^  15,  Z>.  pro  emptort.    See  the  ninth  article  of  the 
lint  section  of  the  RvUt  of  I  jaw. 
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possess  houses  and  lands  in  common,  the  action  entered  against 
any  one  of  them  by  the  creditor  of  the  said  debt,  or  by  the  propri- 
etor of  the  said  houses  or  lands,  will  interrupt  the  prescription 
with  regard  to  them  all ;  for  the  demand  was  made  for  the  whole 
light* 

XVIIL 

2234.  Force  does  not  interrupt  the  Possession.  —  He  whose  pos- 
session is  interrupted  only  by  an  act  of  violence,  without  any  form 
of  law  or  justice,  is  nevertheless  considered  as  possessor,  because 
be  has  the  right  to  enter  again  to  his  possession.  Thus,  the  time 
of  the  usurper's  possession  does  not  interrupt  his.* 

'  8m  the  teact  cited  on  the  prtoeding  Article.  It  ii  to  be  ebeerved  upon  this  and  the 
tem^oiag  article,  that  it  it  no  matter  although  there  be  no  soliditf,  either  among  the  debt- 
on  of  one  and  the  same  snm  of  money,  or  among  the  possessors  of  the  same  booses  and 
lands,  or  among  the  creditors  or  proprietors,  and  that  it  is  suflBcient  to  intermpt  the  pio- 
■ci^itioii  with  respect  to  them  all  by  a  demand  made  by  any  one,  or  against  any  one  of 
Aem,  that  it  be  one  and  the  same  thing,  or  one  and  the  same  right  which  is  common  to 
fhBOL  Thni,  for  example,  if  the  creditor  of  an  inheritance  demands  his  whole  debt  from 
one  of  many  heirs  of  his  debtor,  he  will  intermpt  the  prescription  with  regard  to  them  all, 
•Uioiigb  eadi  of  them  be  indebted  only  for  his  portion.  For  this  creditor  may  be  igno- 
imnt  of  the  anmber  and  right  of  the  heirs ;  and  althongh  he  should  know  it,  yet  he  may 
demand  the  whole  debt  from  any  one  of  them.  Thus,  when  one  of  the  heirs  or  execntora 
of  a  endStat  demands  from  the  debtor  of  the  deceased  what  he  owed  him,  he  interrupts 
llie  pteecription  for  his  coheirs  or  coezecotorB.  For  he  makes  his  demand  for  the  whole 
debt,  aad  lie  has  an  interest  that  the  whole  debt  be  preaerred  entire. 

*  L.  17,  Z).  de  acq.  vd  amitt,  potg. 
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2237.  Order  of  the  Titles  of  this  Book.  —  Payments,  which  we 
shall  treat  of  in  the  first  title  of  this  book,  are  of  the  first  of  these 
ibree  ways :  and  compensations,  which  are  nothing  else  but  mn- 
tual  payments,  and  which  shall  be  considered  under  the  second 
title,  are  of  the  same  nature.  Rescissions  of  contracts,  and  restitu- 
tions of  things  to  their  first  estate,  which  shall  be  the  subject- 
matter  of  the  last  title,  belong  to  the  second  of  these  ways  of 
annulling  engagements.  And  novations  and  delegations,  which 
shall  be  explained  in  the  third  and  fourth  titles,  are  of  the  third  sort 

2238.  Cession  of  goods,  which  shall  be  the  subject-matter  of  the 
fifth  title,  is  a  mixture  of  the  first  two  of  these  three  ways.  For 
it  discharges  a  part  of  the  debts,  and  if  it  happens  that  the  effects 
yielded  up  by  a  debtor  be  real  estate  which  is  sufficient  to  satisfy 
some  of  the  creditors  who  have  preferable  mortgages,  their  debts 
are  entirely  acquitted  and  annulled ;  and  the  debts  of  the  other 
creditors,  whom  the  remainder  of  the  said  real  estate  is  not  suffi- 
cient to  clear  off,  are  diminished  in  proportion  to  what  they  re- 
ceive. And  if  there  be  only  movables,  which  are  not  sufficient  to 
dear  off  all  the  creditors,  the  cession  of  goods  will  not  acquit  any 
one  debt  entirely,  but  diminish  them  all.  For  every  creditor  will 
come  in  for  his  proportion  of  the  price  of  the  movables ;  as  shall 
be  explained  in  the  fifth  title.  And  the  cession  of  goods  has  like- 
wise this  effect,  with  regard  to  the  creditors  who  might  arrest  the 
person  of  the  debtor,  that  it  annuls  in  this  his  engagement,  and 
that  after  he  has  surrendered  all  his  effects,  he  is  no  longer  liable 
to  this  arrest 

2239.  As  the  matters  of  the  preceding  book,  where  we  have 
treated  of  all  that  can  add  to  engagements,  or  strengthen  and  cor- 
roborate them,  are  common  to  all  sorts  of  engagements,  whether 
tiiey  have  been  formed  by  covenant  or  without  covenant ;  so  the 
matters  of  this  fourth  book  are  likewise  common  to  aU  sorts  of 
engagements  of  these  two  kinds. 


TITLE   I. 

OF  PAYMENTS. 


2240.  Although  we  understand  commonly  by  the  word  pap' 
ment  only  that  manner  in  which  those  who  are  indebted  in  sums 
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from  debtors  of  sums  of  money,  or  of  things  of  another  nature, 
but  also  firom  those  who  are  obliged  either  to  do  some  thing,  as  an 
undertaker  of  a  work,  or  to  restore  a  thing  whiob  is  not  theirs,  as 
the  depositary,  and  he  who  has  borrowed  a  thing  for  use ;"  so  like- 
\dse  we  consider  as  payments  or  acquittals  aU  the  manners  in 
which  one  acquits  or  delivers  himself  firom  engagements  of  all 
kinds.^ 

IV. 

2244^  Papment  of  \ohat  was  not  due^  or  what  one  could  not  have 
been  compelled  to  pay, «— -  The  payment  presupposing  the  debt,  he 
who  has  paid  through  mistake  that  which  was  not  due  may  re- 
oover  it*  But  if  he  has  paid  nothing  but  what  was  due  in  equity, 
although  the  debt  had  been  such  that  he  could  not  have  been  con- 
demned in  a  court  of  justice  to  pay  it,  he  cannot  demand  restitu- 
tion of  what  he  has  paid/  Thus,  for  example,  if  a  minor,  being 
come  of  age,  pays  a  sum  of  money  which  he  had  borrowed  in 
bis  minority,  upon  an  obligation  against  which  he  could  have 
been  relieved,  he  cannot  revoke  the  payment  which  he  has  made. 
For  by  paying  the  money  he  has  confirmed  and  ratified  his  obli- 
gatioOi^ 

V. 

2245.  One  may  pay  before  the  Term.  —  If  the  debtor  who  had 
a  term  fixed  for  payment  has  a  mind  to  pay  beforehand,  the  credi- 
tor cannot  compel  him  to  wait  till  the  term.  For  all  the  time  of 
the  delay  is  given  to  the  debtor,  that  he  may  acquit  himself  when 
be  can.^  And  if  he  cannot  do  it  sooner,  he  ought  to  do  it  at  the 
term.  But  if  he  pays  beforehand,  he  cannot  take  back  what  he 
baa  paid,  for  he  owed  it^ 

*  L,\^D.de  reb.  end, 

'  L.  176|  D.  de  verb.  ngni/. 

*  L.l^S  I,  D.  de  cond.  ind, 

'  X.  10,  D,deoU.et  act.  See,  tonching  payments  of  that  which  if  not  dae,  the  first 
•action  Cjf  those  who  receive  vahat  is  not  due  to  them. 

f  L.S,^l,D.de  minor.  See  the  eleventh  article  of  the  first  section  0/  those  who  re- 
ceive what  is  not  due  to  them. 

This  article  is  conceived  in  this  manner,  that  he  who  pays  that  which  was  not  dne 
may  recover  it,  and  not  that  he  who  pays  what  he  owed  not  may  recover  it  For  if  any 
one  pays  for  another,  although  he  was  not  obliged  to  do  it,  he  cannot  demand  badi  what 
he  has  paid.    See  the  second  article  of  the  third  section. 

^  L.  70,  D.  de  sUut. 

'  See  the  second  article  of  the  first  section  Of  thou  who  rsosuw  whtU  i§  mi  dm  to  tkm. 

75* 
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X. 

2250.  17^  Sale  of  the  Paton  does  not  acquit  the  Debtj  except  in 
so  much  as  is  raised  by  the  Sale,  —  If  a  creditor  who  had  taken 
pawns  for  his  security  receives  in  payment  the  price  of  the  pawn, 
sold  either  by  order  of  the  judge,  or  by  the  debtor,  and  the  money 
raised  by  the  sale  of  the  pawns  be  not  sufficient  to  acquit  the 
whole  debt,  he  will  remain  still  creditor  for  the  overplus,  although 
the  pawns  should  be  worth  more  than  the  debt  For  the  personal 
obligation,  to  which  the  pledge  was  only  an  accessory,  subsists 
still  for  what  remains  of  the  debt.^  Unless  it  had  been  agreed, 
that  the  pawns  should  be  instead  of  an  entire  payment,  without 
any  regard  to  the  price  which  should  be  raised  by  the  sale  of 
them. 

XL 

2251.  Several  Acquittals  for  several  Debtors^  by  one  single  Pay- 
WienL  —  It  often  happens,  that,  by  the  effect  of  one  single  payment, 
many  obligations  of  divers  persons  are  acquitted;  as  when  a 
debtor  pays,  by  order  of  his  creditor,  to  another  person,  to  whom 
the  said  creditor  was  indebted ;  which  might  run  into  several  pay- 
ments from  one  creditor  to  another.  But  although  there  appear 
in  such  cases  one  single  payment,  yet  there  are  in  reality  as  many 
payments  made  as  there  are  debts  paid.  For  it  is  the  same  thing 
as  if  every  one  of  those  who  are  paid,  and  who  pay  to  others  by 
this  one  payment,  did  receive  from  the  hands  of  his  debtor  that 
which  is  due  to  him,  and  deliver  it  into  the  hands  of  his  creditor. 
And  these  payments,  which  are  eclipsed  in  outward  appearance, 
aie  true  in  effect^ 

XIL 

2252.  Two  Obligations  of  one  and  the  same  Debtor  a^^ffuitted  by 
one  single  Payment.  —  It  may  also  happen,  that  one  and  the  same 
payment  acquits  at  one  instant  two  obligations  of  one  and  the 
same  person  to  the  same  creditor ;  as,  for  example,  if  a  testator 
who  is  creditor  to  a  minor,  who  might  get  himself  relieved  from 
his  obligation,  leaves  him  a  legacy  upon  this  condition,  that  he 
shall  pay  the  debt  to  his  executor.     For  in  this  case,  the  payment 


P  JL  10,  C.deoU.et  act. 

n  L.  UtD.de  9olut.  ;—l  3,  \\%D.dA  doti.  int.  vir.  et  ux. 


.M 
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XVI 

2256.  J%e  OredUar  is  not  obliged  to  divide  his  Payment.  —  The 
cnditor,  having  a  right  to  demand  the  entire  payment  of  his  whole 
debt,  is  not  obliged  to  divide  it,  and  to  receive  such  part  of  it  as 
the  debtor  is  willing  to  acquit^  But  if  the  debtor  had  any  ground 
to  contest  a  part  of  the  debt,  and  should  offer  to  pay  the  remain- 
der, it  would  be  prudent  for  the  judge,  in  this  case,  to  oblige  the 
creditor  to  receive  what  should  be  offered,  pursuant  to  the  rule  ex- 
plained in  another  place/ 


SECTION   II. 
op  the  several  wats  op  biaking  payment. 

Art.  L 

2257.  JHvers  Mourners  of  Payment.  —  The  most  natural  way  of 
paying  a  debt  is  to  pay  the  same  thing  in  kind  which  one  owes, 
as  money  for  money,  corn  for  corn.«  But  in  what  other  manner 
soever  it  happen  that  the  creditor  be  satisfied,  or  ought  to  be  satis- 
fied, we  consider  as  a  payment  every  thing  that  is  instead  of  it, 
and  which  extinguishes  the  debt*  Thus,  for  example,  a  compen- 
sation acquits  on  both  sides  that  which  is  compensated,  as  shall 
be  explained  in  the  following  title. 

IL 

2258.  Delegation  is  a  Payment —  If  a  debtor  delegates  his 
debtor  to  his  creditor,  that  is,  if  he  substitutes  in  his  place  his 
debtor,  who  obliges  himself  to  the  creditor  for  the  same  thing,  and 
in  such  a  manner  that  the  creditor  is  contented  with  this  new 
debtor,  and  discharges  the  other,  this  delegation  will  acquit  the 
fint  debtor.^ 

IIL 

2259.  An  Assignment  of  a  Debt,  without  Warranty >i  in  Order  to 
be  discharged^  is  a  Payment.  —  If  a  creditor  accepts  from  his 
debtor  an  assignment  of  a  debt,  without  warranty,  and  delivers 

*  L.%\^D.dB  end.    See  the  eighth  article  of  the  second  section. 
y  8ee  the  fifth  article  of  the  second  section  of  the  Loan  of  Money. 

*  L.  52,  D.  de  iolui. ; — I  54,  tod.    See  the  tecond  article  of  the  first  section. 
^  L.%^S^I>'OdVdL:^l\^D,dtJid^um.    See  the  title  of  i>e{9irtMmf. 
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of  this  kind  are  not  bound  to  restore  the  same  individual 
thing  which  they  have  bonrowed;  but  they  are  indebted  for  as 
much  of  the  same  kind.^ 

VIL 

2263.  y  the  Creditor  succeeds  to  the  Surety j  or  the  Surety  to  the 
Creditor.  —  If  the  creditor  succeeds  as  heir  to  him  who  was  surety 
for  his  debtor,  or  the  surety  succeeds  to  the  creditor,  the  obligation 
of  the  surety  is  annulled ;  but  the  debtor,  nevertheless,  remains  still 
obliged.  For  the  surety's  obligation,  which  is  extinguished  by 
this  change,  was  only  accessory  to  the  principal  obligation.^  And 
if  there  were  more  debtors,  or  more  creditors,  for  one  and  the  same 
sum,  and  if  one  of  the  debtors  should  succeed  to  one  of  the  credi- 
tors, or  one  of  the  creditors  to  one  of  the  debtors,  the  confusion 
ixrhich  would  be  made  in  the  person  of  the  said  heir,  being  limited 
to  one  portion  of  the  debt,  would  make  no  manner  of  change  with 
respect  to  the  others. 

VIIL 

2264.  ConsignmerU  of  the  Debtj  in  Case  the  Creditor  refuses  his 
Payment.  ^-'  When  a  debtor,  offering  to  pay  all  he  owes,  and  in 
the  place  where  he  ought  to  pay  it,  the  creditor  refuses  to  receive 
it,  it  is  lawful  for  the  debtor  to  consign  the  money :  and  if  the 
consignment  is  made  according  to  form,  it  will  be  held  as  a  pay- 
ment of  the  debt,  and  will  put  a  stop  to  the  rent  or  interest,  if  it 
is  a  debt  that  bears  interest^ 

IX. 

2265.  One  cannot  pay  one  Thing  for  another.  —  Payments  ought 
to  be  made  of  that  which  is  due,  and  the  debtor  cannot,  against 
the  will  of  his  creditor,  pay  him  another  thing  than  what  he  owes, 
although  the  value  of  what  he  should  offer  to  give  were  equal,  or 

.    ^  See  tiie  fourth  article  of  the  first  section  of  the  Loan  of  Money.    If  the  debtor  owed 
one  of  two  things,  and  one  of  the  two  happens  to  perish,  he  will  continue  debtor  of  that 
wliidi  remains.    Concerning  which,  see  the  seyenth  article  of  the  seventh  section  of  the 
Omimei  of  Sale,     V.  I.  95,  D.  dt  9otut. 
'  L.AijD,de  tolvA,    See  the  eighth  and  ninth  articles  of  the  fifVh  section  of  OouHom  or 


'  L.  9,  C,  de  tolut.; — /.  19,  C  de  untr.  Seeing  the  debtor  is  not  permitted  to  consign 
tfie  debt,  unless  it  appear  that  the  creditor  has  refused  to  receiye  payment  of  it,  and  see- 
ing it  maj  happen  thai  the  creditor  may  have  some  just  cause  to  refuse  it;  the  debtor  can- 
not safely  cons^  the  debt,  unless  he  does  it  by  order  of  the  court. 
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ment  would  be  altogether  without  effect,  if  the  creditor  shotdd  be 
evicted  of  the  estate  which  he  had  received  in  payment,'  unless  it 
had  been  otherwise  agreed  between  the  parties.  And  as  the  dim- 
inutions  which  might  happen  to  the  thing  given  in  payment 
would  fall  upon  the  creditor,  so  likewise  he  would  reap  the  profit 
of  all  that  might  render  the  thing  better  or  more  valuable.^ 

XIIL 

2269.  Jff'aPdrt  of  the  Land  given  in  Payment  is  evicted  from  the 
OredUor.  —  If,  in  the  case  of  the  preceding  article,  the  creditor 
having  taken  lands  in  payment,  a  part  of  them  were  evicted  from 
him,  he  might  oblige  the  debtor  to  take  back  the  rest  For  it 
might  so  happen  that,  because  of  the  eviction  of  that  part,  the  rest 
of  the  land  might  be  a  burden  to  him,  and  that  he  took  the  land 
in  payment  only  that  he  might  have  it  whole  and  entire.' 

XIV. 

2270.  A  Payment  made  in  a  Species  of  Money  tha$  is  just  going 
to  he  cried  down.  —  Payments  of  money  ought  to  be  made  in 
species  which  are  neither  cried  down  nor  suspected."  But  if  the 
creditor  having  delayed  to  receive  his  payment,  the  money  should 
chance  to  be  cried  down  before  the  debtor  had  actually  made  a 
tender  of  the  money  to  his  creditor,  the  loss  which  would  be  oc- 
casioned by  crying  dov^m  the  species  that  remained  still  in  the 
hands  of  the  debtor  would  fall  upon  the  debtor.  For  he  was  still 
master  of  them  while  they  were  in  his  hands.* 


SECTION    III. 

WHO   MAT   BfAKE   A   PAYMENT,  OR   RECEIVE   IT. 

Art.  I. 

2271.  Persons  who  are  jointly  bound  for  the  same  Debty  and 
SuretieSy  may  pay  for  the  Debtor.  —  Persons  who  have  interest 
that  a  debt  be  acquitted  may  pay  it  Thus,  those  who  are  jointly 
bound  together,  each  of  them  for  the  whole  debt,  may  pay  one  for 


'  JLA^^D.demiia,  •  L,WtD.d»ioba. 
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IIL 
2273.  Of  the  Debtor  who  with  the  Money  of  another  Person 
pays  their  Common  Creditor  his  own  Debt  —  If  a  debtor  having 
given  his  money  to  another  person  to  pay  the  same  for  him  to  his 
Gfeditor,  the  said  third  person,  being  indebted  to  the  same  creditor, 
gives  him  that  money  in  payment  of  what  he  himself  owes  him ; 
this  payment  would  seem  to  be  useless  both  for  the  one  and  the 
other  of  these  debtors.  For  he  who  carried  the  money  had  no 
power  to  employ  it  in  the  discharge  of  his  own  debt :  and  he  who 
gave  it  is  not  discharged  by  a  payment  that  was  not  made  for  his 
account  Thus,  whilst  things  remained  entire,  and  the  effect  of  the 
said  fraud  could  be  repaired,  the  payment  would  be  rectified,  and 
{daced  to  the  account  of  him  who  had  given  the  money.  But  if 
the  creditor,  being  ignorant  of  the  knavery  of  him  who  carried  the 
money,  had  delivered  him  up  his  bond,  and  had  disposed  of  the 
money,  there  would  remain  nothing  for  him  who  gave  the  money 
except  his  action  against  the  person  who  had  undertaken  to  de- 
liver it  to  the  creditor.  But  if,  on  the  contrary,  in  the  same  case, 
the  creditor,  who  had  delivered  up  the  bond,  had  still  the  money  in 
his  hands,  he  could  not  keep  it,  no  more  than  a  thing  that  was 
stolen,  which  he  would  be  obliged  to  restore  to  the  owner.®  But 
he  who  had  given  the  money  could  not  oblige  the  creditor  to  re- 


whicli  maj  help  him  to  jndge  whether  the  assignments  he  just  or  unjust, 
and  whether  thej  ought  to  haye  their  entire  effect,  or  if  the  debtor  may  he  admitt^  to 
nimbiuse  the  person  to  whom  the  assignment  is  made  of  the  sum  which  he  has  actually 
paid  to  the  creditor,  or  even  whether  he  who  has  accepted  of  the  assignment  ought  not  to 
be  pmished  for  it,  if  on  his  part  there  were  any  misdemeanour  which  might  deserve  it  It 
is  hecauae  of  these  difflsrent  effects  of  the  assignments  of  litigious  rights,  that  some  authors 
hafe  been  of  opinion  that  these  laws  are  not  at  present  observed  in  France,  because  thej 
hare  seen  that  they  have  not  been  followed  in  many  cases,  which  were  excepted  for  par- 
tkalar  reasons ;  whereas  others  are  of  opinion  that  they  are  still  in  force  here,  because  in 
nality  there  are  many  cases  where  they  are  observed,  and  because  it  is  just  to  restrain  the 
eommeroe  of  assignments  of  litigioos  rights  on  all  occasions  wherever  equity  may  seem 
to  demand  it.  As  to  the  assignments  of  litigious  rights,  the  reader  may  consult  the  re- 
marks at  the  eid  of  the  preamble  to  the  eighth  section  of  the  Contract  of  Sale. 

*  L.  17,  D.  de  Kiut,;—  v.  I.  94;— d.  I.  f  2;  —  v.  f  6, eC  f  ult.  Irut.  de  oU.  qua  er  dd. 
The  obligation  of  this  creditor  to  give  back  the  money,  if  it  is  in  being,  or  to  place  it  to 
tlie  account  of  the  owner  of  the  money,  results  from  the  terms  of  this  law,  which  ordains, 
fliat,  If  the  money  is  no  more  in  being,  the  person  who  delivered  it  to  the  creditor  be  oc- 
qnitced ;  from  whence  it  follows,  that  it  would  be  otherwise  if  the  moneys  were  still  extant 
in  the  hands  of  the  creditor.  For  in  this  case  the  owner  would  claim  them  as  a  thing 
;  the  laws  reckoning  in  the  number  of  thefts  acts  of  such  a  quality  as  this  of  the 
of  the  money,  and  giving  to  the  master  of  the  thing  stolen  the  right  of  challenging 
1^  In  whoae  hands  soereritis.    F.df  6cCi  u/f./fu^.ds  o6/.  ^uot  ex  <M. ;  —  2. 54,  D.  dSs 


^ 
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VIL 

2277.  Pa^ftnent  to  one  of  more  Oreditors^  each  of  whom  has  a 
Bigkt  to  receive  the  Whole.  —  K  a  thing  is  due  to  two  or  more 
creditors  solidly,  that  is,  in  such  a  manner  that  every  one  of  them 
has  fall  and  ample  right  to  receive  the  whole,  the  payment  that  is 
made  to  one  of  them  will  discharge  the  debtor  from  aU  the  others.'^ 

vnL 

2278.  One  of  nump  Heirs  can  receive  onlp  his  oum  Portion,  — 
If  there  be  no  solidity  among  several  creditors  for  one  and  the 
same  thing,  that  is,  if  each  of  them  has  not  a  right  to  receive  the 
whole  thing,  but  only  his  portion  of  it,  such  as  coheirs,  none  of  them 
can  receive  the  whole  for  the  others,  unless  they  all  consent  to  it^ 

IX. 

2279.  Payment  made  to  one  who  lies  under  an  Accusation  of  a 
Orime.  -—  Persons  accused  of  crimes  which  are  liable  to  be  pun- 
ished with  confiscation  of  goods  may,  before  their  condemnation, 
leceive  what  is  due  to  them,  and  pay  what  they  owe.  For  others 
wise  innocent  persons,  who  chance  to  be  accused,  would  be  un* 
justly  deprived  of  the  use  of  their  goods.^  But  this  liberty  of  re- 
ceiving and  making  payments  ought  to  be  understood  in  such  a 
manner,  as  that  there  be  no'  fraud  to  elude  the  confiscation  of 
goods,  and  that  the  person  who  is  accused  give  no  acquittance 
without  receiving  real  payment,  and  that  he  do  not  pay  but  what 
he  lawfully  owes." 


SECTION   IV. 

OP   THE    IMPtTTATION   OP   PATBffiNtS. 

Abt.  L 

2280.  7%«  Debtor  of  several  Debts  acquits  whichsoever  of  them 
he  pleases.  —  If  a  debtor  who  owes  to  a  creditor  different  debts 

^  Sx  plnrflmg  reis  stSpulaadi,  si  ttmn  ■cceptmn  fecerit,  Hbemtio  conthigit  in  soliditm. 
JL  IS,  4  «ft.  D.  dls  acceptiL    See  the  second  secUon  of  Solidity  among  two,  Ac 

'  This  is  A  oonseqnenoe  of  the  preceding  article.    See  the  eleventh  and  twelfth  artidee 
of  die  first  section  of  D^ixmt.    F.  /.  81, 4  1,  D.  <&  sodtf. 

1  LL  41  d  4%  D,  de  aolui. 

»  v.  L  lb,  D,  de  dtmaL 
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be  conceraed,  than  to  a  debt  of  which  the  non-payment  would  not 
be  attended  with  such  consequences.  Thus,  a  payment  is  applied 
to  the  discharge  of  a  debt  for  which  a  surety  is  bound,  rather  than 
to  acquit  what  the  debtor  is  singly  bound  for  without  giving  any 
security ;  or  to  the  discharge  of  what  he  owes  in  his  own  name, 
rather  than  of  what  he  stands  engaged  for  as  surety  for  another. 
Thus,  a  payment  is  applied  to  a  debt  for  which  the  debtor  has 
given  pawns  and  mortgages,  rather  than  to  a  debt  due  by  a  simple 
bond  or  promise ;  rather  to  a  debt  of  which  the  term  is  already 
come,  than  to  one  that  is  not  yet  due ;  or  to  an  old  debt,  before 
a  new  one ;  and  rather  to  a  debt  that  is  clear  and  liquid,  than  to 
one  that  is  in  dispute ;  or  to  a  pure  and  simple  debt,  before  one 
that  is  conditional^ 

IV. 

2283.  3%e  Overplus  of  a  Payment^  after  the  Discharge  of  one 
Debi^  is  to  be  applied  to  the  others.  —  When  a  payment  made  to  a 
creditor  to  whom  several  debts  are  due  exceeds  the  debt  to  which 
it  ought  to  be  applied,  the  overplus  ought  to  be  applied  to  the 
discharge  of  the  debt  which  follows,  according  to  the  order  ex- 
plained in  the  preceding  article,  unless  the  debtor  makes  another 
choice.* 

V. 

2284.  A  Payment  is  first  applied  to  the  Discharge  of  the  Interest. 
—  If  a  debtor  makes  a  payment  to  discharge  debts  which  of  their 
nature  bear  interest,  such  as  that  of  a  marriage  portion,  or  what  is 
due  by  virtue  of  a  contract  of  sale,  or  the  same  be  due  by  a 
sentence  of  a  court  of  justice,  and  the  payment  be  not  sufficient 
to  acquit  both  the  principal  and  the  interest  due  thereon ;  the  pay- 
ment will  be  applied,  in  the  first  place,  to  the  discharge  of  the 
interest,  and  the  overplus  to  the  discharge  of  a  part  of  the  principal 


Bum*' 


VI. 


2285.  And  thai  even  although  the  Acquittance  should  mention 
both  Principal  and  Interest.  —  If  in  the  cases  of  the  foregoing  arti- 

'  £.  3, 4  1,  ee  /.  4,  Z>.  cfe  tdvL ;^l  97,  eod.; — I  1,  eod.;—  I  5,  eod. 
•  L.  97,  in  f,D.de9olut, 

'  X.  5, 4  S,  inf.  D,de§olut,,"-L  48,  M^.;— 2.  5,  S  ^h  D.  ulin  foum,  UgtU,  vd  JIdtie. 
tu.lie. 
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another,  so  as  that  one  of  them  alone  may  owe  different  debts,  or 
likewise  both  of  them.  In  these  and  other  the  like  cases,  which 
are  infinite  in  number,  it  is  natural  not  to  make  so  many  pay- 
ments as  there  are  debts,  so  as  for  one  of  the  two  to  pay  to  the 
other  what  be  owes  him,  and  to  receive  back  again  that  which 
is  due  to  him ;  but  such  debts  are  compensated,  that  is,  every  one 
retains  in  payment  of  what  is  due  to  him  that  which  he  owes  to 
the  other,  whether  it  be  for  the  whole  debt,  if  the  sums  are  equal, 
or  by  deducting  a  lesser  debt  out  of  a  greatert  Bo  that  compen- 
sations are  nothing  else  but  two  reciprocal  payments,  which  are 
made  at  the  same  time,  the  debtors  giving  to  one  another  no  other 
thing  but  their  bare  acquittances,  the  debts  being  annulled  for  so 
much  as  shall  be  found  to  be  acquitted  by  the  compensation. 

3288.  There  are  some  Debts  which  are  not  to  be  compensated,  — - 
Although  it  seems  natural  that  every  debtor  who  is  on  his  part 
creditor  to  the  person  to  whom  he  is  indebted  may  compensate, 
yet  the  use  of  compensation  is  not  extended  indifferently  to  all 
sorts  of  debts.  For  there  are  some  debts  which  the  debtors  are 
bound  to  acquit  to  those  who  are  in  other  respects  indebted  to 
them,  without  insisting  on  compensation,  as  shall  be  shown  in  the 
second  sectioiL 


SECTION    I. 
op  the  nature  op  compensations,  and  op  their  eppect. 

Art,  L 

2289.  Definition  of  Compensation. —  Compensation  is  a  recipro- 
cal acquittal  of  debts  between  two  persons  who  are  indebted  the 
one  to  the  other.* 

IL 

2290.  Compensation  prevents  the  Circuit  of  two  Pa/yments.  — -  The 
use  of  compensation  is  necessary  to  avoid  the  circuit  of  two  pay- 
ments, which  would  happen  if  each  of  the  two  persons  who  com- 
pensate should  be  obliged  first  to  pay  what  he  owes,  and  then  to 
receive  back  again  what  is  due  to  himself.  And  it  is  natural, 
without  fetching  this  compass,  for  every  one  to  retain  in  payment 

*  L.  I,  D.  de  compens. 
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compensated  fall  due,  that  the  interest  may  ran,  or  cease  to  rrni, 
according  to  the  changes  which  the  compensations  and  deductions 
may  make  therein.* 

VL 

2294.  The  Judge  may  compemaU  by  Virtue  of  his  Q^e.— See- 
ing compensation  is  made  by  the  authority  of  the  law,  it  is  in 
the  power  of  the  judge,  and  it  is  likewise  his  duty,  in  the  cases 
where  there  are  mutual  demands  between  parties,  to  compen- 
sate of  his  own  free  motion  the  reciprocal  debts  in  which  com- 
pensation may  take  place ;  whether  it  be  that  the  compensation 
have  the  eflfect  to  acquit  totally  the  parties,  or  that,  after  the 
compensation  is  made,  one  of  the  parties  ought  to  be  con- 
demned to  pay  some  overplus  to  the  other.' 


SECTION    II. 

AMONG   WHAT   PERSONS   COMPENSATION   TAKES   PLACE,  AND  IN  WHAT 

DEBTS. 

Art.  L 

2295.  Ofne  compensates  only  in  his  oum  Bight.  —  Ck>mpensation 
can  only  be  made  between  persons  who  have  in  their  own  names 
the  double  quality  of  creditor  and  debtor :  and  if  a  debtor  exercises 
against  his  creditor  a  right  which  is  not  his  own,  as  a  tutor  does 
who  demands  a  debt  due  to  his  minor,  or  an  attorney  who  sues 
tbe  debtor  of  the  person  who  has  given  him  a  power  so  to  do, 
there  will  be  no  compensation  made  of  what  the  said  tutor  or 
attorney  may  owe  in  their  own  names  to  the  said  debtors.* 

IL 

2296.  Tb  compensate^  it  is  necessary  that  the  Debts  be  Clear  and 
Liquid.  —  It  is  not  enough  to  make  a  compensation,  that  there  be 
a  debt  on  the  one  side  and  the  other,  but  it  is,  moreover,  necessary 
that  both  the  debts  be  clear  and  liquid,  that  is,  certain,  and  not 
liable  to  dispute.  Thus,  one  cannot  compensate  with  a  clear  and 
liquid  debt  a  debt  that  is  litigious,  nor  a  pretension  that  is  not 


*  £.  4,  C.  <&  compem.;— 2.  7,  C  dt  mM,  '  i  30,  hut  de actum, 

*  Xw  8S,  D.  de  eompeni. 
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other  debts  which  are  not  privileged,  and  which  one  owes  to  the 
exchequer,  may  be  compensated  with  what  the  exchequer  owes  to 
the  same  person.  Thus,  for  example,  if  in  an  estate  fallen  to  the 
crown  by  confiscation,  by  default  of  heirs,  or  by  the  death  of  an 
alien,  there  be  some  of  the  effects  consisting  in  debts,  the  debtors 
whereof  are  found  to  be  likewise  creditors  to  the  person  to  whom  the 
estate  did  belong,  compensation  of  those  debts  will  be  allowed.* 

VL 

2300.  nere  is  no  Compensaiion  in  a  Thing  deposited  or  lent. 
—  The  depositary  of  a  thing,  and  he  who  has  borrowed  a  thing 
Car  use,  cannot  compensate  what  they  have  by  virtue  of  any  of 
these  titles  with  a  debt  which  the  master  of  the  thing  deposited 
or  lent  may  owe  to  them.  And  if  two  persons  had  reciprocally 
things  belonging  to  another  deposited  in  their  hands,  there  would 
be  no  compensation  between  tiiem  in  this  case,  but  each  of  them 
would  be  obliged  to  restore  the  thing  which  had  been  deposited  in 
hands.' 


VIL 

2301.  Compensation  in  Crimes  and  Offences^  in  whai  Respect  it 
takes  Flacej  and  what  not.  —  In  crimes  and  offences  one  does  not 
compensate  either  the  accusations  or  the  punishments.^  But 
when  the  matter  relates  only  to  costs  and  damages,  or  to  the  civil 
interest  of  the  party,  if  the  person  accused  be  found  to  be  a  credi- 
tor of  the  accuser's,  he  may  compensate.^ 

VIIL 

2302.  Jff'  Compensation  is  made  of  Two  Debts,  equal  in  the  Sums, 
hut  unequal  in  other  Respects.  —  If  one  compensates  two  debts, 
which,  although  equal  in  the  sums,  are  distinguished  by  some  dif- 
ference which  may  be  estimated,  the  same  may  be  considered  in 
making  the  compensation.  Thus,  for  example,  if  be  who  was  to 
pay  a  sum  of  money  in  a  certain  place,  where  it  was  the  credi- 
tor's interest  to  have  it  paid,  compensates  it  in  another  place,  and 
18  by  that  means  freed  from  the  charges  it  would  have  cost  to  have 

*  L,  S,  C  ik  compenB, ; — I.  SO,  D.  §od, ;  —  I.  46,  \  5,  D.  dejurejud. 

'  L.  wk.  in /.  C.  de  competu.;--!.  11,  C  depoa.  ;  —  l.  uU.  C.  de  oommod.;^v.  L  18,  ^  nit, 
D.  eommod.  See  the  last  article  of  the  third  section  of  DepotUf  and  the  thirteenth  article 
«f  tiie  fint  section  of  the  Loan  ofThingM  to  be  rtttand  in  Spede. 

S  L.2y\4^D.adUg.M.deadtJt.  ^  L.  10^  \  2,  D.  de  am^pmu. 
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same  sum  with  that  which  has  been  bequeathed  to  him,  without 
making  any  mention  of  the  legacy  in  the  bond,  and  the  8aid 
legatee  gives  the  executor  an  acquittance  for  the  legacy ;  in  this 
Iransaction  there  will  be  no  change  of  the  persons,  but  only  a 
change  in  the  nature  of  the  engagement,  an  obligation  for  money 
lent  being  substituted  in  the  place  of  a  legacy  due  by  a  testament. 
And  it  is  this  first  way  which  we  call  novation,  and  which  shall 
be  the  subject-matter  of  this  title.  Thus,  for  an  example  of  the 
second  way,  by  the  change  of  the  person  of  the  debtor,  if  he  who 
is  indebted  for  m6ney  lent  substitutes  in  his  place  another  debtor, 
who  obliges  himself  for  the  same  sum  to  the  creditor,  so  that  the 
first  debtor  is  discharged,  the  first  engagement  will  be  annulled 
in  regard  of  the  first  debtor,  who  will  be  no  longer  bound  for  the 
money,  and  he  who  is  substituted  will  become  debtor  in  the  place 
of  the  other.  And  it  is  this  second  way  which  is  called  delega- 
tion, whether  the  new  debtor  take  upon  him  to  acquit  the  first 
obligation,  which  is  suffered  to  remain  in  force,  or  whether  the 
first  obligation  is  suppressed,  and  the  new  debtor  obliges  himself 
by  some  other  title ;  but  always  in  such  a  manner  that  the  engage- 
ment of  the  first  debtor  is  annulled  by  that  of  the  new  debtor, 
who  succeeds  in  his  place,  and  this  shall  be  the  subject-matter 
of  the  following  title.* 


SECTION    I. 
op  the  nature  op  novation,  and  of  its  effect. 

Art.  L 

2305.  Definition  of  Novation.  —  Novation  is  the  change  which 
the  cieditor  and  debtor  make,  who  in  the  place  of  one  debt  substi- 
tnte  another ;  so  that  the  first  obligation  subsists  no  longer,  and 
the  debtor  remains  obliged  only  by  the  second.^  Thus,  for  exam- 
ple, if  after  a  contract  of  sale,  the  price  not  being  yet  paid,  the 
seller  takes  a  bond  from  the  buyer  as  for  money  lent,  for  the  same 
waan  which  the  price  of  the  sale  amounts  to,  so  as  that  the  con- 
tract of  sale  be  discharged,  and  no  reservation  made  thereof  in  the 
new  obligation,  the  seller  will  have  innovated  his  debt 

*  [This  method  of  axmalliog  prior  engagements,  by  substitadng  new  ones  in  their 
loom,  is  in  the  ancient  books  of  the  common  law  of  England  described  by  the  same  name 

V  of  aoration.    Bractonj  lib.  3,  cap.  S,  tto.  13 ; — Fleta,  lib,  2,  cap.  60.] 

*  L.  1,  D.  (k  novat.  A  ddeg. 
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SECTION   II. 

WHAT  PERSONS   HAVE   POWER  TO   MAKE   NOVATIONS,   AND   OF   WHAT 

DEBTS. 

Art.  L 

2310.  Who  may  innovate.  —  All  persons  who  are  capable  of 
contracting  may  innovate  both  what  they  owe,  and  what  is  owing 
to  them.  And  those  who  cannot  oblige  themselves,  such  as  prod- 
igals who  are  interdicted,  cannot  make  any  novation,  unless  there- 
by  they  better  their  condition.* 

IL 

S311.  A  Tittor  may  innovate  for  the  Advantage  of  his  JURnor.-^ 
Tutors  and  curators  may  make  novations  for  those  who  are  under 
their  charge,  provided  it  be  for  their  advantage.^ 

HL 

2312.  An  Attorney  may  innovate^  if  he  has  a  Warrant  so  to  do. 
—  Attorneys  who  have  a  special  power  to  innovate,  or  who  have 
a  general  letter  of  attorney  empowering  them  to  take  care  of  all 
the  goods  and  aU  the  affairs  of  the  person  who  constitutes  them, 
may  innovate  for  the  said  person.^ 

IV. 

3313.  Any  one  of  the  OreditorSy  who  has  Power  to  receive  Pay^ 
mentj  may  innovate.  — -  K  two  persons  are  creditors  for  the  same 
debt  solidly,  that  is,  in  such  a  manner  that  each  of  them  alone  has 
a  ri^t  to  demand  it,  and  to  discharge  the  debtor,  any  one  of  them 
may  innovate  the  debt.^ 

V. 

2314.  Novation  by  another  Person  than  the  Debtor.  —  As  a  third 
person  who  is  noways  interested  with  the  debtor  may  pay  for 
himi  so  likewise  he  may  innovate  Mb  debt  without  him,  he  oblig- 

*  L.3^D.de  nocwtf.  et  ddeg. 
^  L.»,il,D,de  nooat.  et  ddeg. ;— t  lift.  H*  •«'• 
c  Z.  SO,  D.  de  novat.;--d.  I  ^  I. 

'  X.  31,  Sl,D,de  novat.  et  deUg,    See  the  seyenth  article  of  the  third  sectioii  of  Pojf- 
and  the  teoond  section  of  the  SoUdiiy  amomg  two^  4c. 
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the  first  debtor  is  annulled,  since  he  remains  no  longer  bound,  and 
the  delegation,  making  a  new  debtor,  makes  likewise  for  this  rea- 
son a  new  obligation.  We  make  here  this  remark,  because 
although  this  distinction  of  the  two  manners  of  delegation  be  not 
expressly  and  precisely  marked  in  the  texts  which  are  quoted 
upon  the  articles  of  this  title,  yet  it  is  a  natural  consequence  of 
what  they  contain  of  the  nature  and  effects  of  delegation. 

2317.  It  follows  from  these!  remarks  on  the  nature  of  novation, 
and  that  of  delegation,  that  all  delegations  imply  a  novation, 
since  in  the  place  of  a  former  obligation  a  new  one  is  substituted. 
But  every  novation  does  not  imply  a  delegation,  seeing  the  debtor 
may  innovate  his  first  obligation  by  a  new  one,  in  which  he  may 
oblige  himself  alone,  without  substituting  any  other  new  debtor  in 
his  stead.* 

Art.  L 

2318.  Definition  of  Delegation.  —  Delegation  is  the  change  of 
one  debtor  for  another,  when  he  who  is  indebted  substitutes  a 
third  person  who  obliges  himself  in  his  stead  to  the  creditor ;  so 
that  the  first  debtor  is  acquitted,  and  his  obligation  extinguished, 
and  the  creditor  contents  himself  with  the  obligation  of  the  second 
debtor.* 

XL 

2319.  Delegation  requires  the  Consent  of  all  Parties  concerned. 
— -  There  is  this  difference  between  novation  and  delegation,  that 
inrhereas  a  third  person  may  innovate  the  debt  of  the  debtor  with- 
out his  consent,^  delegation  is  not  made  but  by  the  consent  both 
of  the  debtor  who  delegates  another  in  his  place,  of  the  person 
'who  is  delegated,  and  of  the  creditor  who  accepts  the  delegatioui 
and  who  contents  himself  with  the  new  debtor.® 

IIL 

2320.  Difference  between  Assignment  of  a  Debt  and  Delegation. 
— —  We  must  not  confound  delegation  with  the  assignment  which 

*  [What  is  here  exphiined  under  the  title  of  delegation  is  by  the  ancient  authors  who 
treat  of  the  law  of  England  comprehended  onder  the  general  name  of  novation.  Bradon, 
fib.  %  cap,  2,  no.  13 ;  —  FleUi,  lib.  2,  cap.  60.] 

*  L.  11,  D.  de  novat,  et  deleg.;  — /.  8,  \3,D.  ad  Fe&iafi.;  — /.  26,  S  2,  D.  vumd.  See 
tibe  serenth  article. 

^  See  the  fifth  article  of  the  second  section  of  i^^lxrflOflf. 

*  Z.  1,  C  de  nooaL  et  deleg. 
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VIL 

2334.  DelegtUion  is  a  Kind  of  Novation.  —  Delegation  is  a  kind 
of  novation ;  for  the  first  obligation  of  the  person  who  delegates 
is  extinguished  by  the  obligation  of  him  who  is  delegated^ 

VIIL 

2325.  IT^e  Person  delegated  cannot  revive  the  Former  Obligation. 
•—  He  who  is  delegated  by  the  debtor,  being  obliged  himself  to  the 
creditor,  cannot  revive  the  first  obligation,  which  is  annulled  by 
the  delegation,  nor  mortgage  the  estate  which  the  first  debtor  had 
engaged.  And  the  creditor  on  his  part  has  no  longer  any  recourse 
against  the  person  who  has  delegated,  although  the  new  debtor 
should  become  insolvent,  or  even  although  he  had  been  insolvent 
at  the  time  of  the  delegation.  For  one  does  not  any  more  con- 
sider the  origin  of  the  first  debt,  but  only  the  second,  which  has 
annulled  the  first  Which  is  to  be  understood  of  the  case  of  a 
true  delegation  which  has  innovated  the  debt.^ 

IX. 

2326.  The  Person  delegated  cannot  make  Use  of  the  Eccceptions 
which  he  had  against  him  who  delegated  him.  —  In  the  same  case 
of  a  true  delegation  which  has  innovated  the  debt,  if  the  person 
who  is  delegated  had  just  exceptions  against  the  first  debtor  which 
he  had  not  reserved,  he  cannot  make  use  of  them  against  the  cred- 
itor, even  although  his  exceptions  should  be  grounded  on  some 
fraud  of  the  person  who  has  delegated  him.  For  the  first  obliga- 
tion subsisting  no  longer,  the  second  derives  its  nature  from  what 
is  transacted  in  the  delegation  between  the  person  delegated  and 
tiie  creditor,  whose  interest  is  altogether  independent  on  what  had 
preceded  between  his  debtor  and  the  person  who  is  delegated. 
Thus,  for  example,  if  he  who  is  delegated  was  indebted  to  the 
person  who  delegated  him  only  on  the  account  of  a  donation 
"which  he  had  made  him,  the  person  delegated  ccmnot  make  use 
of  the  "exceptions  which  donors  have  against  the  donees,  such  as 
the  right  of  revoking  the  donation  because  of  the  ingratitude  of 
the  donee,  or  of  having  some  favor  and  indulgence  in  the  payment 
of  a  sum  which  was  given  as  a  mere  bounty.  Thus,  for  another 
example,  if  the  person  delegated  was  indebted  to  him  who  dele- 


^  L.2,C,de  novat.  et  deUg. ;  — Z.  3,  eotf.    See  the  fint  article. 
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ties  which  they  have  prescribed,^  that  the  cession  of  goods  may 
be  attended  with  shame  and  confunion,  in  order  to  restrain  the 
too  great  facility  and  frequency  of  them.  And  although  it  might 
seem  reasonable  to  exempt  from  this  disgrace  those  who  are 
reduced  to  make  a  cession  of  their  goods  by  reason  of  losses 
happened  to  them  without  their  fault,  which  ought  to  distinguish 
their  condition  from  that  of  debtors  who  are  reduced  to  that  state 
by  their  own  Icnavery  or  bad  conduct;®  yet  the  ordinance  has 
not  made  this  distinction,  that  there  might  be  no  gap  left  open 
for  the  encouragement  of  persons  to  make  a  cession  of  their 
goods. 

2329.  Besides  the  benefit  of  the  cession  of  goods,  the  laws  of 
France  have  granted  to  debtors  that  of  respites  or  delays  of  one 
year,  or  of  five  years,  which  the  ordinances  empower  the  judges  to 
grant  to  debtors,  upon  a  judicial  inquiry  into  the  reasons  they 
have  to  offer  for  desiring  the  same,  the  creditors  being  called  to 
make  their  exceptions  against  it^ 

2330.  The  respites  in  the  Roman  law  depended  on  the  credi- 
tors themselves,  who  had  it  in  their  choice  either  to  oblige  the 
debtor  to  make  cession  of  Ms  estate,  or  to  grant  him  a  delay  of 
five  years.  And  it  was  by  the  plurality  of  voices  among  the 
creditors  that  this  choice  was  regulated,  reckoning  the  plrurality 
not  by  the  number  of  the  creditors,  but  by  the  strength  and  force 
of  their  credits ;  so  that  one  single  creditor,  whose  credit  was  more 
than  that  of  all  the  others,  was  master  of  this  choice.®  And  the 
debtor  was  obliged  to  give  security,  in  order  to  obtain  a  delay.' 

2331.  All  debtors  are  not  received  alike  to  make  cession  of  their 
goods,  nor  to  have  the  benefit  of  a  respite;  but  there  are  many 
causes  which  may  hinder  their  obtaining  these  favors,  as  well  on 
the  part  of  the  debtor  who  is  found  to  be  unworthy  of  them,  as 
on  the  part  of  the  creditor  to  whom  this  prejudice  cannot  be  done, 
either  because  of  the  privilege  of  his  debt,  or  for  other  causes. 
Thus,  they  do  not  allow  the  benefit  of  a  cession  of  goods  to  one 
"who  owes  a  civil  interest  adjudged  for  a  crime :  thus,  a  farmer 
"who  has  enjoyed  the  fruits  of  his  farm  is  not  allowed  this  benefit : 

^  The  debtor  in  person,  while  the  conrt  is  sitting,  without  a  sword,  and  bareheaded. 
Ordinance  of  1510,  art  70,  and  that  of  1490,  art.  34. 

*  Ncvd.  135,  in  pne/atione. 

'  Ordinance  of  Orleana,  art  61. 

*  L,  8,  D.  depactii; — vid.  I,  uli.  Cod,  qui  bon.  ced.  pou, 
^  Fl  /.  4,  C.  cfe  pnodb,  imp.  off. 
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between  the  cases  wherein  the  cession  of  goods  and  the  respite 
may  take  place,  and  those  in  which  it  would  not  be  just  or  rea- 
sonable to  allow  that  benefit  Thus,  one  may  apply  them  in  the 
cases  where  the  firaud  of  the  debtor  may  deserve  it,  although  the 
said  cases  should  be  different  firom  those  mentioned  in  the  cus- 
toms. We  thought  it  convenient  to  explain  in  this  place  the  par- 
ticular causes  which  exclude  debtors  firom  the  benefit  of  the  cession 
of  goods,  and  of  respite,  because,  the  same  being  explained  no- 
where but  in  the  customs  of  France,  it  would  not  have  been 
proper  to  set  them  down  as  rules  in  the  articles  of  this  section. 

2334.  It  remains  only  that  we  remark  on  the  cession  of  goods, 
that  not  only  it  does  not  take  place  in  bankruptcies  in  France,  but 
that  by  the  ordinances  firaudulent  bankrupts  are  punished  exem- 
plarily,  and  even  with  death,  and  those  who  partake  in  their  firaud 
are  also  punished  as  their  accomplices.' 

Art,  L 

2335.  Definition  of  the  Cession  of  Gfoods.  —  The  cession  of  goods 
is  the  surrender  which  the  debtor  makes  of  all  his  estate  to  his 
creditors,  that  he  may  either  get  out  of  prison,  or  avoid  being  cast 
into  it* 

IL 

2336.  The  Cession  of  Goods  does  not  wholly  discharge  the 
Debtor.  —  The  cession  of  goods  acquits  the  debtor  only  for  so 
much  as  the  value  of  the  goods  which  he  delivers  up  amounts  to, 
and  does  not  exempt  him  from  remaining  still  debtor  for  the  over- 
plus.^ 

Ill 

2337.  7%e  Cession  comprehends  the  Bights  fallen  to  the  Debtor. 
— -  The  goods  which  the  debtor  was  not  yet  in  possession  of  when 
be  made  the  cession  of  his  goods  to  his  creditors,  but  to  which  he 
bad  then  actually  acquired  the  right,  such  as  an  inheritance  which 
be  had  not  as  yet  entered  upon,  are  comprehended  in  the  cession : 
and  the  creditors  may  exercise  upon  the  said  goods  the  rights  of 
tiie  debtor.® 

f  OrdiBAnoe  of  Oriaoiu,  art  143 ;  of  BioM,  art  305 ;  of  ^ouy  IV^  in  tho  ywr  1609. 
*  £w  1,  C  qui  bon.  ced.  pou, ;  — /.  vk.  mtd, 
^  Zw  1,  C  qvd  bon.  ced.  pou. 
«  Abv.  135,c.  1. 
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VIIL 

2342.  The  Cession  does  not  discharge  the  Sureties.  —  The  ces- 
sion of  goods  does  not  discharge  the  sureties  of  him  who  has 
made  iV^ 

IX 

2343.  The  Cession  made  to  some  of  the  Creditors  takes  place 
with  regard  to  all  —  If  the  debtor  hath  made  a  cession  of  his 
goods  to  some  of  his  creditors,  it  hath  its  effect  with  regard  to  the 
others.  For  it  is  to  all  the  creditors  that  the  goods  of  him  who 
makes  the  cession  are  given  up.^ 


SECTION    II. 

OF   DISCOMFITURE,   OR   THE    INSOLVENCY   OF   DEBTORS. 

2344.  The  Subject-Matter  of  this  Section, — To  understand  aright 
this  matter  of  discomfiture,  or  insolvency,  it  is  necessary  to  dis- 
tinguish three  sorts  of  creditors:  those  who  have  a  privilege; 
those  who  have  no  privilege,  but  have  a  mortgage ;  and  those  who 
have  neither  privilege  nor  mortgage.  Among  the  creditors  who 
are  privileged,  and  who  have  mortgages,  the  goods  of  the  debtor 
are  distributed  according  to  the  order  which  they  have  either 
by  the  preference  of  their  privileges,  or  priority  of  their  mort- 
gages, pursuant  to  the  rules  which  have  been  explained  in  the 
title  of  Pawns  and  Mortgages^  and  of  the  Privileges  of  Credi' 
tors.  And  as  to  the  creditors  who  have  neither  privilege  nor 
mortgage,  there  being  no  preference  nor  priority  among  them, 
the  goods  of  the  debtor  are  for  that  reason  distributed  among 
them  in  proportion  to  the  sums  due  to  them ;  that  is,  that 
the  condition  of  the  creditors  being  equal,  every  one  of  them  has 
his  portion  of  the  goods  of  the  debtor,  according  to  the  quantity 
of  his  claim :  and  if,  for  example,  all  the  debts  amount  to  the 
double  of  what  is  to  be  distributed,  each  creditor  will  receive  only 
the  half  of  the  sum  that  is  due  to  him.  And  this  is  what  is  called 
contribution,  which  happens  in  two  manners,  either  when  the 
goods  are  of  such  a  nature  that  they  are  not  capable  of  being 
mortgaged,  such  as  movables  in  France,  or  when  the  creditors 

^  L.  60,  D.  dejideiju$t.f—l.  21,  S  3,  inf.  wL  *  L.  4,  i  1,  D.  dSe  ceff.  ion. 
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nay,  and  with  much  more  reason,  if  the  owner  of  the  thing  had 
given  it  to  the  debtor  to  sell  for  him.° 

IV. 

2348.  The  Case  of  a  Conditional  Debt.  —  If^  among  the  credi- 
tors who  come  in  ratably  for  a  share  of  the  goods  of  a  debtor  in 
the  case  of  discomfiture  or  insolvency,  there  should  be  found  any 
one  whose  debt  depended  on  the  event  of  a  condition,  or  which 
ought  not  to  be  paid  till  a  long  time  after,  it  would  be  necessary 
either  to  leave  so  much  of  the  goods  as  would  come  to  this  credi- 
tor's share,  or  that  the  other  creditors  who  should  receive  the 
same  should  bind  themselves,  and  give  security  if  it  should  be 
found  necessary,  to  pay  back  their  several  proportions  of  this  cred- 
itor's share  after  the  condition  should  happen,  or  the  term  of  pay- 
ment come.^ 


TITLE    VI. 


OP  THE  RESCISSION  OF  CONTRACTS,  AND  RESTITUTION  OF 

THINGS  TO  THEIR  FIRST  ESTATE. 

2349.  Difference  between  the  Subfect-McUter  of  this  TUle  and 
ike  Matters  treated  of  in  the  other  Titles  of  this  Book, — There  is 
this  difference  between  all  the  other  manners  of  annulling  or 
diminishing  engagements  which  have  been  explained  in  this  book, 
and  these  which  are  the  subject  of  this  title,  that  all  the  others 
put  an  end  to  engagements  without  calling  their  validity  in  ques- 
tion, whereas  rescissions  and  restitutions  of  things  to  their  first 
estate  respect  the  validity  of  the  engagements,  and  make  them 

*  Z.  5,  ^  18,  D.  <h  tribut,  act.  Bat  if  the  thing  sold  be  not  any  more  in  the  posseenoii 
of  the  Imyer,  will  the  seller  have  the  preference  before  the  creditors  of  a  third  person  who 
flliall  have  purchased  it  from  the  buyer  ?  There  arc  some  customs  in  France  where  they 
make  a  distinction  between  the  condition  of  a  seller  who  has  sold  without  any  day  or 
term  of  payment,  expecting  ready  money  for  his  goods,  and  the  condition  of  the  seller 
who  has  giren  time  for  payment ;  and  they  give  a  preference  in  the  first  case,  but  not  in 
the  second.  To  which  we  may  apply  the  words  of  the  text  cited  upon  this  article :  —  81 
in  creditum  abii,  si  non  abii.  See  the  remariL  on  the  fourth  article  of  the  fifth  section  of 
Pawns  and  Mortgages.       ^  •■ 

'  L.l.D.detnb.  ad. 

78* 
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annulling  of  covenants,  yet  the  rules  of  rescissions  and  restitutions 
are  not  explained  in  that  title ;  but  in  this  we  are  to  explain  the 
said  rules,  such  as  those  which  respect  in  general  the  nature  of 
rescissions,  their  effects,  their  consequences,  and  those  which  par- 
ticularly relate  to  the  different  kinds  of  rescissions ;  the  cases  in 
which  they  take  place ;  the  restitutions  of  minors,  and  the  other 
rules  of  the  like  nature. 

2353.  All  these  sorts  of  rules,  which  are  to  be  the  subject-matter 
of  this  title,  may  be  reduced  under  three  heads,  which  comprehend 
them  all,  and  we  shall  divide  them  into  as  many  sections.  The 
first  shall  contain  the  rules  which  are  common  to  aU  sorts  of  re- 
scissions and  restitutions;  the  second  shall  take  in  those  which 
respect  the  restitutions  of  minors ;  and  the  third  shall  comprehend 
the  rules  which  have  relation  to  the  restitution  of  majors,  in  the 
cases  where  they  may  have  just  cause  to  sue  for  the  repeal  of 
their  contracts. 


SECTION   I. 

OP   RESCISSIONS    AND   RESTITUTIONS    IN   GENERAL. 

2354.  It  is  necessary  to  observe,  touching  this  matter  of  resds- 
sions  and  restitutions  in  general,  that,  according  to  our  usage  in 
France,  the  ways  of  nullity  do  not  take  place,  that  is  to  say,  that 
one  cannot  procure  an  act  or  deed  to  be  annulled,  to  which  he  has 
been  a  party,  by  barely  alleging  the  grounds  and  reasons  which 
render  it  null ;  but  it  is  necessary  to  procure  letters  from  the  prince, 
in  order  to  obtain  a  rescission  of  the  deed,  and  restitution  of  things 
to  their  first  estate. 

2355.  It  is  likewise  proper  to  take  notice  here,  that  all  rescis- 
sions and  restitutions,  upon  what  ground  soever  they  be  built| 
whether  it  be  fraud,  violence,  damage  in  more  than  the  half  of 
the  true  value,  or  any  other  ground  whatsoever,  prescribe  in  ten 
years,  reckoning  from  the  day  of  the  act  or  deed  which  is  com- 
plained of,  or  from  the  time  that  the  violence,  or  other  cause  which 
may  have  hindered  the  party  from  bringing  his  action,  shall  have 
ceased.  And  with  respect  to  minors,  the  restitution  prescribes  in 
ten  years,  counting  from  the  day  of  their  majority;  and  after 
thirty-five  years  complete,  the  age  of  majority  in  France  being 
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be  jnst  cause  for  it ;  as  if  he  who  complains  be  a  minor  -who  was 
not  defended  in  the  suit,  or  even  although  he  be  major,  if  he  can 
show  that  his  adversary  has  been  guilty  of  some  fraud,  or  offers 
any  other  reason  which  the  law  approves  of.* 

IV. 

2359.  Rescissions  depend  on  the  Prudence  of  the  Judge.  —  Re- 
scissions being  founded  upon  facts  and  circumstances,  as  if  the 
party  has  been  guilty  of  some  fraud,  if  any  force  has  been  used 
against  him  who  prays  to  be  relieved,  if  he  has  been  drawn  in  by 
some  error  or  some  surprise,  or  if  there  be  any  other  cause 
assigned  which  may  be  sufficient  to  obtain  a  rescission ;  the  same 
is  not  decreed  till  after  a  judicial  hearing  of  the  cause.  And  it 
depends  on  the  prudence  of  the  judge  to  discern  if  the  reasons 
which  are  alleged  be  sufficient,  and  if  it  be  equitable  to  decree  the 
act  or  contract  to  be  rescinded.' 

V. 

2360.  They  ought  not  to  be  granted  easily.  —  Among  the  cir- 
cumstances which  are  to  be  weighed  in  the  grant  of  a  rescission, 
one  ought  to  consider  of  what  moment  the  thing  in  dispute  is, 
and  what  will  be  the  consequences  of  the  rescission  if  it  is 
granted.  For  it  ought  not  to  be  easily  granted  under  the  circum- 
stances, where  the  damage  to  be  repaired  is  inconsiderable,  and 
where  the  rescission  which  is  prayed  on  account  of  the  said  dam- 
age might  be  attended  with  consequences  which  would  amount 
to  some  injusticeJi 

VI. 

2361.  Effect  of  the  Rescission  against  Third  Persons.  —  When 
there  is  ground  for  granting  a  rescission,  the  same  hath  its  effect, 
not  only  against  the  persons  whose  act  has  given  occasion  to  it, 
but  likewise  against  those  who  represent  them,  and  against  third 
possessors.  Thus,  for  example,  if  he  who  has  purchased  an  estate 
of  a  minor  sells  it  to  a  third  person,  the  restitution  of  the  minor 

•  L.T,Sl,D.dein  tut,  rett.;-~l  7,  i  4*  ^-  <fc  mm,;—d,  I.  S  tdt.  This  ii  the  fonnda- 
tion  of  the  use  of  ciTil  requests,  eren  for  majors.  The  grounds  of  a  dril  request  are  ex- 
plained in  the  ordinances.  See  the  ordinance  of  1667,  in  the  title  of  CM  BequmUf  art  84, 
85,  36. 

'  X.  If  D.  de  in  inieg.  rest. ;  —  2.  3,  eoti. ;  —  Z.  7,  eotf. 

S  L.  AfD.de  in  int.  rut. 
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sne  for  the  rescission  thereof ;  for  the  approbation  makes  a  new 
act  which  confirms  the  former.  Thus,  for  example,  if  a  minor, 
being  come  of  age,  ratifies  an  obligation  against  which  he  might 
have  been  relieved,  he  cannot  afterwards  sue  for  relief."  Thus,  he 
who,  being  at  full  liberty,  ratifies  an  act  which  he  pretended  he 
was  forced  to  consent  to,  cannot  any  more  complain  of  it 

X. 

2365.  Reciprocal  Effects  of  the  Rescission.  —  If  the  rescission  or 
restitution  is  decreed,  things  are  restored,  on  the  part  of  him  who 
is  relieved,  to  the  same  condition  in  which  they  would  have  been 
if  the  act  or  deed  which  is  annulled  had  never  been  made.  But 
as  he  enters  again  to  the  possession  of  his  rights,  and  recovers 
what  ought  to  be  restored  to  him,  either  in  principal,  or  interest 
and  fruits,  if  there  be  ground  for  it ;  so  ought  he  likewise  on  his 
part  to  give  back  to  his  adverse  party  what  profit  he  has  reaped 
thereby,  so  that  he  may  draw  no  other  advantage  from  the  rescis- 
sion besides  the  bare  effect  of  entering  again  to  his  rights,  his  ad- 
versary being  likewise  restored  on  his  part  to  his  rights,  as  far  as 
the  effect  of  the  rescission  will  permit  Thus,  the  seller  who  pro- 
cures a  contract  of  sale  to  be  vacated,  of  which  he  had  received 
the  price,  ought  to  give  back  the  said  price.  But  if  a  minor  is  re- 
lieved against  a  sale  which  he  had  made,  or  against  the  grant  of 
an  annuity  which  he  had  made  for  borrowed  money;  he  shall 
restore  of  the  price  of  the  sale,  and  of  the  money  he  has  borrowed, 
only  so  much  as  shall  be  found  to  have  turned  to  his  benefit,  by 
a  useful  application  thereof.  Thus,  the  rescission  is  reciprocal 
or  not,  according  to  the  justice  that  may  be  due  to  him  who  is 
relieved.® 

XL 

2366.  Limits  of  the  Rescission^  if  there  be  Matters  in  the  Act  or 
Deed  which  it  has  no  Rel^Uion  to.  -—  If,  in  the  act  or  deed  of  which 
the  rescission  is  demanded,  there  were  other  matters  besides  those 
which  he  who  sues  for  relief  may  have  ground  to  complain  of, 
and  if  they  have  no  connection  one  with  another,  the  rescission 
would  be  limited  to  that  which  may  give  occasion  for  it,  and 

■  L.  2,  C.  n  maj.  Jact,  rat.  habuer. ;  —  /.  SO,  Z>.  da  min.  See  the  tvrenty-thiid  artide  of 
&e  second  section. 

^  L,  un.  C.  de  reput.  quaf.  in  jtid.  in  int.  tvsf.;— /.  84,  §  4,  Z>.  cfe  mtnor.;  — dL  /.  im  §  8^ 
C.  de  npttt,  qwBf,  injud.  in  integ,  rtiL 


1^^ 
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the  heir  were  a  minor,  his  time  would  not  begin  to  be  added  to 
that  of  the  deceased,  till  after  the  day  of  his  majority.  For  he 
would  be  relieved  even  against  that,  in  that  he  had  neglected  to 
demand  restitution  during  his  minority.* 


SECTION    II. 


OF    THE    RESTITUTION    OF    MINORS. 


2371.  Nobody  is  ignorant  who  the  persons  are  who  are  called 
minors,  and  wherein  they  are  distinguished  from  those  who  are 
called  majors.  As  to  which  the  reader  may  consult  what  has  been 
said  of  this  matter  in  the  sixteenth  article  of  the  first  section  of 
the  title  of  Persons^  and  in  the  ninth  article  of  the  second  section 
of  the  same  title. 

Art.  L 

2372.  The  Cause  of  the  Restitution  of  Minors.  —  The  restitution 
of  minors  is  founded  on  the  weakness  of  their  age,  and  on  the  in- 
stability of  their  conduct,  for  want  of  experience  and  knowledge 
in  business.  And  seeing  this  condition  exposes  them,  not  only  to 
be  imposed  upon  by  others,  but  likewise  to  be  mistaken  often 
in  their  own  interest,  the  law  gives  them  relief  against  all  acts 
and  deeds  by  which  their  minority  may  have  engaged  them  in 
some  damage.* 

IL 

2373.  7?le  Restitution  is  independent  of  the  Bonesty  or  Knavery 
of  the  Party.  —  It  follows  from  the  preceding  rule,  that,  the  restitu- 
tion of  minors  being  founded  on  their  weakness,  and  on  their  want 
of  experience  and  knowledge  in  affairs,  the  same  is  altogether 
independent  on  the  honesty  or  knavery  of  those  with  whom  they 
have  treated.  And  whether  it  be  that  they  themselves  have  been 
mistaken,  or  that  the  persons  with  whom  they  have  had  to  do 
have  overreached  them,  the  restitution  is  equally  granted  to  them, 
with  the  effect  which  it  ought  to  have.  Thus,  the  law  protects 
minors,  both   against  their  own  proper  act  and  deed,  and  also 

*'  L.  19,  §  1,  Z).  cb  minor.  *  L.  I,  Z).  dis  mmar, 

VOL.  I.  79 
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V. 

2376.  7%e  Minor  is  not  relieved^  when  he  cheats^  or  does  any 
Barm.  —  The  minor  who  shall  have  cheated  any  one,  or  done 
some  damage,  will  not  be  relieved  on  the  score  of  his  minority, 
so  as  to  be  discharged  from  repairing  the  damage  he  has  done. 
Thus,  a  minor  who  damnifies  a  thing  which  he  has  borrowed,  or 
which  has  been  deposited  with  him,  will  not  be  restored  so  as  to 
be  acquitted  of  the  damage  which  he  shall  have  caused.' 

VI. 

2377.  Nor  when  he  is  guiUy  of  any  Crime  or  Offence.  —  In 
crimes  and  offences  the  minority  may  give  occasion  to  mitigate  the 
punishments,  but  it  does  not  hinder  the  minor  from  being  con- 
demned to  make  reparation  of  the  damage  which  he  has  done.^ 

VIL 

2378.  ^  a  Minor  gives  U  out  that  he  is  of  Age.  —  If  a  minor 
has  given  out  that  he  is  of  age,  and  by  producing  a  false  certifi- 
cate of  the  registry  of  his  christening,  or  by  some  other  way,  has 
made  people  believe  that  he  is  a  major,  he  cannot  be  relieved 
against  those  acts  into  which  he  shall  have  engaged  any  one  by 
this  surprise.  Thus,  a  minor  having  borrowed  money  by  such 
means,  although  he  has  made  no  good  use  of  it,  yet  his  obligation 
will  nevertheless  have  the  same  effect  as  that  of  a  major.^ 

VIIL 

2379.  Minors  are  relieved  from  all  Manner  of  Damage^  except 
in  the  Cases  of  the  preceding  Articles.  —  Seeing  minors  are  not 
relieved  indifferently  in  all  cases,  but  according  as  the  quality  of 
the  facts  and  the  circumstances  may  give  occasion  thereto,  and 
since  we  have  seen  in  the  foregoing  articles  the  rules  which  relate 
to  the  cases  in  which  restitution  is  not  granted ;  we  shall  next  see, 
in  the  articles  which  follow,  how  it  takes  place,  whether  the  minors 
have  been  deceived  by  the  act  of  others,  or  by  the  weakness  of 

B  L.9^\%D.de  minor. ;  —  /.  S,  C.  n  min,  m  maj.  due, ;  —  4  3,  Z>. «/  VeUaan. 

**  il  37,  4  1,  D.  de  minor. ; — d.  L  37,  in  fine; — /.  1,  C.  si  adv.  delict. ;-'l.  3,  C. «  mtn. 
m  maj.  dii. 

^  L.  2,  C  si  min.  te  maj.  dii. ;—l.  3,  eod. ;  — /.  32,  D.  de  minor.  This  rale  is  to  be  nn- 
dentood  onlj  of  the  cases  where  the  creditor  has  had  some  jnst  reason  to  beliere  that  the 
minor  was  of  age.  For  if  there  was  no  more  than  a  bare  dechuration  of  the  minor's,  who 
pretended  to  be  of  age,  the  creditor  ought  to  blame  himself  for  his  credolity.  And  there- 
fore we  have  conceired  the  rule  in  these  terms. 
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him,  he  will  be  allowed  to  retract  his  renunciation,  and  to  accept 
the  inheritance.**  And  if,  on  the  contrary,  he  has  accepted  a  suc- 
cession that  is  burdensome,  he  may  be  relieved  from  it,  and  al- 
lowed to  renounce  it,^  the  creditors  being  called  that  he  may 
deliver  up  into  their  hands  the  goods  belonging  to  the  successionJ^ 
And  he  may  likewise  be  relieved  against  the  renunciation  of  a 
legacy,^  which  would  have  been  profitable  to  him,  or  against  his 
acceptance  of  one,  if  it  was  burdensome  by  reason  of  some  charge, 
or  some  disadvantageous  condition. 

XL 

2382.  If  the  Succession  is  profitable  when  the  Minor  enters  to 
f^  but  becomes  afterwards  burdensome  by  some  Accident.  —  If, 
ailer  that  a  minor  has  accepted  an  inheritance  that  is  profitable, 
it  happens  that  the  goods  are  diminished  by  some  accident,  as 
if  a  house  that  is  part  of  the  succession  perishes  by  fire,  if  some 
of  the  lands  or  tenements  are  carried  off  by  an  inundation,  or  if 
there  happen  other  losses  of  the  like  nature,  the  minor,  having 
done  in  that  case  nothing  but  what  every  other  person  would  and 
ought  to  have  done,  he  cannot  have  relief  therein,  so  as  to  recover 
and  receive  back  from  the  creditors  to  the  said  succession  that 
which  he  had  paid  them.' 

*  £.  1,  D.  fftetrf  om,  koertd. 

^  uL.  7,  §  5,  Z>.  d!s  minor. ; — /.  57, 4  1,  Z>.  (ie  acq,  vd  om.  hoatd.  See  the  two  following 
articles. 

P  F.  i^or.  119,  c.  6. 

4  £.  7,  4  7,  D.  de  minor. 

^  L.l\,^5,D.de  min.  We  have  not  pnt  down  in  this  article,  that  the  minor  who  has 
accepted  a  succession  of  which  the  goods  are  perishable  may  for  this  reason  be  relieyed 
finom  it ;  for  tators  are  obliged  by  the  ordinances  to  sell  these  sorts  of  goods,  as  has  been 
said  in  the  thirteenth  article  of  the  third  section  of  TWorf .  And  besides,  when  a  minor 
accepts  a  succession,  provision  is  made  both  for  his  security  and  that  of  the  creditors  to 
the  succession,  by  the  inventory  which  the  tntor  is  obliged  to  make  of  the  goods  belong- 
faig  to  the  succession.  For  by  the  effect  of  this  inventory  the  minor  is  always  in  a  con- 
dition to  do  justice  to  the  creditors  of  the  succession,  and  if  afterwards  it  becomes  burden- 
some by  losses  of  goods  of  the  kind  mentioned  in  this  article,  it  is  but  just  that  his  condi- 
tion should  be  the  same  with  that  of  an  heir  or  executor  who  has  the  benefit  of  an  inven- 
toiy,  and  who  is  never  bound  beyond  the  value  of  the  goods  of  the  inheritance,  seeing  the 
inventoiy  puts  the  minor  and  the  creditors  in  the  same  condition.  But  if,  the  minor  or 
his  tutor  having  employed  the  movable  effects  of  the  succession  for  discharging  a  part  of 
die  debts,  and  having  paid  the  rest  of  the  debts  with  the  minor's  own  money,  that  the 
immovable  goods  of  the  inheritance  might  be  preserved  entire  to  him,  it  should  happen 
afterwards  that  the  said  immovables  should  be  lost  by  fire,  by  inundations,  or  by  other 
events ;  this  loss,  which  might  happen  to  the  most  prudent  persons,  would  not  give  a 
right  to  the  minor  to  demand  back  from  the  creditors  that  which  he  had  given  them  in 

79  • 
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run  him  into  lawsuits,  expenses,  or  other  consequences,  which  it 
would  have  been  his  interest  to  have  avoided  and  prevented ;  or  if 
he  had  accepted  an  inheritance  encumbered  with  afiairs  that 
would  have  required  a  long  and  tedious  discussion.^ 

XV. 

2386.  The  Minor  is  relieved  against  a  Compromise.  —  If  a 
minor  has  referred  some  matter  in  dispute  to  an  arbitration,  he 
may  be  restored  against  it,  even  although  he  had  been  authorized 
by  his  tutor  to  compromise  the  matter.'  For  although  it  be  usual 
for  prudent  and  wise  persons  to  put  their  rights  into  the  hands  of 
arbitrators,  yet  the  minor  may  have  been  deceived  either  in  the 
choice  of  the  arbitrators,  or  in  referring  to  arbitration  a  right  that 
is  indisputable.  And  although  his  tutor  had  authorized  him  to 
consent  to  the  said  reference,  yet  nevertheless  he  would  be  relieved 
against  it.^ 

XVI. 

2387.  Restitution  against  an  Omission.  —  Minors  are  not  only 
relieved  against  what  they  may  have  done  to  their  own  prejudice, 
but  they  may  likewise  have  relief  for  having  omitted  that  which 
they  were  obliged  to  do,  in  the  cases  where  this  omission  may  be 
repaired.  Thus,  for  example,  if  the  father  of  a  minor,  having  pur- 
chased an  estate  on  condition  that,  if  the  price  were  not  paid  by  a 
certain  time,  the  sale  should  be  made  void ;  the  minor,  heir  to  his 
father,  omits  to  pay  the  money  within  the  time,  and  even  al- 
though the  minor's  guardian  have  been  summoned  to  pay  the 
same,  and  for  default  of  payment  the  seller  has  been  restored 
to  his  estate,  whether  it  were  with  the  consent  of  the  guardian  or 
by  a  sentence  of  the  judge,  yet  the  minor  may  be  admitted  to 
take  possession  again  of  the  estate,  he  paying  the  price."  Unless 
it  should  happen  that,  by  reason  of  particular  circumstances,  the 
things  were  not  any  more  in  such  a  condition  as  that  the  minor 
ought  to  be  received  to  make  payment;  as  if  the  sale  had  not  been 
vacated  till  after  a  long  time,  and  after  many  delays  granted  to 

*  L.  6,  D.  de  minor.; — /.  4,  inf.  D.adaenat.  TrML  Although  this  law  has  relation 
to  another  subject,  yet  these  words  may  be  applied  here.    See  the  tenth  article. 

'  £.  34,  4  1,  D.  de  minor. 
J  See  the  nineteenth  article. 

*  L.  pen.  C.  de  in  int.  rest.  min. ;  —  /.  38,  D.  de  min.  See  the  eighteenth  article  of  the 
fourth  section  of  CovenanU^  and  the  twelfth  article  of  the  twelfth  section  of  the  Contract  of 
SaU. 
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quality  of  the  person  to  whom   he  is  obliged,   and  that  even 
although  his  restitution  should  be  to  the  loss  of  the  other  minor. 
Thus,  for  example,  if  a  minor  had  bound  himself  surety  for  a 
debtor  of  another  minor,  he  would  be  restored,  although,  the  debtor 
proving  insolvent,  the  minor  who  is  creditor  should  lose  his  debt 
And  if  it  should  happen  that  both  the  minors  were  wronged, 
when  there  was  no  fraud  on  the  part  of  the  one  or  the  other,  he 
who  is  under  an  engagement  to  the  other,  the  performance  where- 
of would  be  prejudicial  to  him,  will  be  relieved  from  it     Thus,  for 
example,  if  a  minor,  having  borrowed  money  of  another  minor,  has 
no  longer  the  said  money  in  his  possession,  and  has  not  laid  it  out 
to  any  profitable  account,  he  will  be  relieved  from  his  obligation 
to  pay  back  the  said  money,  although  the  other  be  a  loser  thereby. 
For  seeing,  in  all  the  cases  of  this  nature,  the  obligation  of  the 
minor  for  a  cause  which  has  no  ways  turned  to  liis  advantage 
cmght  to  be  annulled,  the  consequence  of  the  loss  which  happens 
thereby  to  him  who  had  treated  with  the  minor  does  not  alter  his 
right,  nor  validate  his  obligation.    But  this  loss  is  considered 
either  as  a  mere  accident,  or  as  an  event  which  he  who  had  treated 
with  a  minor  ought  to  blame  himself  for.     Thus,  in  general,  when 
two  minors  have  had  any  dealings  with  one  another,  and  when 
there  is  damage  done,  either  to  one  of  them  alone,  or  to  both  of 
them,  and  it  is  not  possible  to  restore  both  the  one  and  the  other 
to  the  condition  in  which  they  were  before ;  the  judgment  in  rela- 
tion to  the  restitution  ought  to  depend  on  the  quality  of  the  facts 
and  circumstances,  and  on  the  condition  into  which  the  event 
shall  have  put  the  one  and  the  other,  to  relieve  him  who  shall  be 
found  to  be  under  an  engagement,  the  execution  whereof  would 
do  him  such  a  prejudice  as  might  be  a  just  ground  for  annulling 
the  engagement* 

XIX. 

2390.  The  Authority  of  the  Tutor  does  not  hinder  the  Restitution  ; 
and  the  Minor  is  restored  even  against  the  Act  of  the  Tutor.  — ; 
Although  the  minor  has  been  authorized  by  his  tutor  to  pass  the 
act  or  deed  against  which  he  desires  to  be  relieved,  yet  the  resti- 
tution will  nevertheless  have  its  effect,  even  although  the  tutor 
were  father  of  the  minor,  and  intrusted  with  the  management  of 
ibe  son's  estate.     And  although  it  were  an  act  sped  in  a  court  of 


*  L.  \\,^  6,D,de  min.;  —  /.  34,  eod. 


TIT.  VI.  SBC.  II.J  RESTITUTION   OP   MINORS.  947 

XXIL 

2393.  Dispensation  of  Age.  —  When  the  condact  of  minors 
appears  to  be  such,  that,  before  they  attain  the  years  of  majority, 
they  are  judged  capable  of  the  administration  of  their  own  affairs, 
the  law  allows  the  same  to  be  granted  to  them  by  letters  of  dis- 
pensation of  age,  which  sons  may  obtain  at  the  age  of  one-and- 
twenty  years  complete,  and  daughters  after  they  are  past  eighteen. 
And  this  dispensation  of  age  hath  this  effect,  that  they  may  take 
the  management  of  their  estates  into  their  own  hands,  and  look 
after  them  themselves,  but  they  may  not  alienate  them,  nor  mort* 
gage  them.^  Thus,  the  dispensation  of  age  does  not  hinder  the 
restitution  of  minors,  except  in  what  relates  to  this  enjoyment  of 
their  estates,  and  not  as  to  acts  or  deeds  which  minors  may  do 
afterwards  to  their  prejudice,  either  by  alienating  or  mortgaging 
their  estates,  or  otherwise.  Neithef  hath  the  said  dispensation  of 
age  the  effect  to  make  those  who  have  obtained  it  be  reputed 
majors,  when  the  question  is  touching  the  accomplishment  of  a 
condition  of  a  legacy,  of  a  substitution,  or  other  matter  which 
should  have  its  effect  by  their  majority ;  unless  the  said  condition 
did  mention  the  case  of  a  dispensation  of  age."^ 

XXIIL 

2394.  7%e  Ratification  of  an  Act^  after  one  is  come  of  Age,  hin- 
ders  the  Restitution.  —  If  an  act  or  deed,  executed  by  a  minor, 
were  not  to  take  effect  till  after  he  arrived  at  the  years  of  majority, 
he  would  nevertheless  be  restored  against  it,  if  he  were  wronged 
by  it.  But  if,  after  he  has  come  of  age,  he  executes  it,  or  does  any 
other  act  in  approbation  of  it,  he  cannot  afterwards  be  relieved 
against  it  And,  in  general,  every  act  of  approbation  made  by  a 
major  of  what  he  did  in  his  minority  makes  the  restitution  to 
cease.  Thus,  he  who  during  his  minority  had  approved  of  the 
testament  of  his  father,  which  he  might  have  procured  to  be  an- 
nulled, and  who  might  have  been  relieved  against  his  said  appro- 
bation thereof,  will  not  be  admitted  to  oppose  it,  if,  after  he  has 
attained  the  years  of  majority,  he  receives  or  demands  a  legacy 
which  his  father  had  left  him  by  the  said  testament  Thus,  he 
who  might  have  been  relieved  against  a  bond  which  he  had  given 
in  his  minority,  but  who  after  he  is  arrived  at  full  age  makes  a  pay- 

'  £.  8,  C  de his qm  ven.  cetat.  impetr.; — d,L  §  1;  —  p. /.  3,  Z).  dismui.; — L  1,0m2. 
^  L,  nil,  C.  de  Mi  qui  ven,  cet.  impetr. 
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XXV. 

2396.  Formalities  observed  in  the  Sale  of  the  Immovables  of 
Minors,  —  To  justify  the  alienation  of  any  of  the  lands  or  tene- 
ments belonging  to  a  minor,  it  is  required  that  the  sale  be  made 
for  a  necessary  cause,  such  as  paying  off  debts  that  are  pressing, 
of  which  the  payment  cannot  be  delayed,  and  which  cannot  be  ac- 
quitted any  other  way ;  that  this  sale  be  directed  by  a  court  of 
justice,  after  it  has  been  made  appear,  by  producing  an  inven- 
tory of  the  goods  of  the  minor,  and  a  stated  account  given  in  by 
the  tutor,  that  there  is  neither  money  nor  movables  nor  debts  nor 
rents  due,  or  to  become  due,  nor  other  effects  that  may  suffice 
for  the  payment  of  the  said  debts ;  so  that  it  is  necessary  to  alien- 
ate some  of  the  lands  or  tenements.  And  it  is  likewise  necessary 
to  make  choice,  for  the  said  sale  of  the  lands  or  tenements,  of  those 
that  are  of  least  value,  and  that  no  more  of  them  be  sold  than 
what  is  absolutely  necessary,  that  they  be  sold  by  cant  or  auction, 
by  order  of  the  judge,  after  the  delays  which  have  been  regulated, 
and  the  advertisements  for  giving  notice  to  the  parties  concerned, 
and  the  buyers,  and  lastly,  that  the  price  of  the  sale  be  applied  to 
the  payment  of  the  debts.^ 

XXVL 

2397.  A  Sale  made  by  the  Tutors  withotU  observing  the  Formalir 
ties.  —  If  the  tutor,  being  pressed  by  the  creditors  of  the  minor, 
and  in  order  to  prevent  or  stop  a  seizure  of  his  goods,  sells  some 
of  the  immovables  of  the  estate  without  observing  the  formalities 
required,  the  minor  may  be  restored  against  the  sale.' 

XXVIL 

2398.  Effect  of  the  Rescission  against  the  Tutor ^  if  there  be  Ground 
for  iti  and  also  against  the  Possessor.  —  If  the  alienation  of  the 
lands  or  tenements  of  a  minor  be  liable  to  be  rescinded,  he  will 
have  his  action,  not  only  against  his  tutor,  if  there  be  ground  for 

*i  Z.  1,  4  2,  D.  de  reb.  tor.  qui  sub  tut.f  —  l  5,  4  9,  D.  eod. ;— rf.  /.  5,  4  11 ;— /.  5,  C.  de 
prced.  et  al.  reb.  nun,;" I.  5,  4  l5,D.de  rtb.  ear.  qm  sub  tut.  The  formalities  for  the  sale 
of  the  goods  of  minors  are  the  same  with  those  nsed  in  the  sale  of  estates  seized  bj 
creditors,  and  sold  by  decree  of  a  court  of  justice.  And  it  is  only  a  decree  of  a  court  of 
justioOf  in  due  form,  that  can  sufficiently  secure  him  who  purchases  lands  or  tenements 
belon^ng  to  minors. 

'  L.  47,  D.  de  minor.  See  the  nineteenth,  the  twenty-fourth,  and  twenty-fifth  articles 
9f  this  section. 
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case,  he  will  recover  the  interest  of  the  price  from  the  day  that  he 
paid  it,  he  giving  back  to  the  seller  the  value  of  the  fruits  of  which 
he  has  reaped  the  advantage.'  Unless  it  should  appear  to  be  just 
and  equitable  to  compensate  the  firuits  with  the  interest. 


SECTION   III. 

OF   THE    RESCISSION    OF   CONTRACTS    IN    FAVOR  OF   BIAJORS. 

2401.  The  Subject-Matter  of  this  Section,  —  There  are  causes  of 
rescissions  in  favor  of  majors,  which  are  common  to  all  persons  of 
both  sexes ;  as  if  one  has  been  deceived  by  some  trick,  or  forced 
by  some  violence :  and  there  are  other  causes  which  are  peculiar 
to  some  persons.  Thus,  by  our  usage,  married  women,  although 
of  age,  cannot  oblige  themselves  without  the  authority  of  their 
husbands ;  and  by  the  customs  of  some  provinces  they  cannot 
bind  themselves  even  although  they  have  their  husbands'  consent 
Thus,  fathers,  whose  children,  although  majors,  have  borrowed 
money  for  their  debauches,  may  procure  theirobligations  to  be  an- 
nulled, if  it  appear  that  the  obligations  have  this  vice  in  them ; 
and  the  sons  themselves  may  have  relief  in  this  case,  according  to 
the  circumstances.  As  to  what  concerns  the  obligations  of  mar- 
ried women,  that  has  been  explained  in  the  remarks  on  the  first 
article  of  the  first  section  of  the  title  of  Persons;  and  what  relates 
to  the  dbligations  of  sons  has  been  treated  of  in  the  fourth  sec- 
tion of  the  title  of  the  Loan  of  Money ^  and  of  Usury;  and  here  we 
shall  speak  only  of  the  other  rescissions  which  are  common  to  all 
majors. 

2402.  Seeing  the  rescissions  which  majors  may  obtain  are 
founded  on  the  vices  which  happen  to  be  in  the  acts  or  deeds 
which  they  complain  of,  such  as  those  which  have  been  treated  of 
in  the  title  of  the  Vices  of  Covenants,^  we  shall  not  therefore  re- 
peat here  what  has  been  said  of  this  matter  in  that  title :  it  will 
suffice  if  we  acquaint  the  reader,  that  the  rules  explained  in  that 
title  ought  to  be  applied  to  rescissions  in  favor  of  majors,  accord- 
ing as  the  rules  may  be  applicable  to  them  ;  and  that  it  is  chiefly 
from  the  said  rules  that  we  are  to  draw  all  the  principles  relating 
to  this  matter ;  so  that  there  remain  but  few  rules  concerning  it 
to  be  set  down  in  this  title. 

'  L.  27,  4  1,  D  dt  minor. 
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scinded,  if  they  have  sold  any  lands  or  tenements  for  less  than  the 
half  of  their  just  value,  pursuant  to  the  rules  which  have  been 
explained  in  their  proper  place.* 

V. 

2407.  RestUtUion  on  Account  of  Absence^  or  for  some  other  just 
Cause,  —  Majors  not  only  procure  acts  or  deeds  to  be  rescinded, 
to  which  they  have  been  parties,  when  there  is  sufficient  ground 
for  rescinding  them ;  but  they  likewise  obtain  reparation  of  what 
has  been  done  without  their  knowledge,  if  they  have  received  any 
prejudice  thereby,  and  if  they  have  just  cause  for  demanding  the 
same  to  be  annulled.  Thus,  a  major  who  has  been  absent  is 
relieved  against  a  prescription,  pursuant  to  the  rule  that  has  been 
explained  in  its  place.  Thus,  an  absent  person,  who  has  been 
condemned  for  contumacy  on  the  head  of  some  accusation,  is 
admitted  to  make  his  defence  when  he  appears.  And,  in  general, 
majors  may  obtain  a  redress  of  the  wrong  which  they  may  have 
suffered  when  they  were  not  in  a  condition  to  exercise  their  rights, 
or  to  defend  themselves  against  any  thing  attempted  to  their 
prejudice.  And  whether  their  demand  be  to  recover  the  posses- 
sion of  any  goods  usurped  from  them,  or  to  obtain  reparation  of 
some  loss,  or  even  to  recover  some  right  which  had  accrued  to 
them,  such  as  a  legacy  or  an  inheritance,  and  in  all  other  cases, 
provision  will  be  made  therein  according  as  their  pretension  is 
well  or  ill  grounded,  and  according  as  equity  may  require  in  the 
circumstances  of  the  case  :  observing,  likewise,  this  against  majors, 
that  they  be  not  allowed  to  reap  any  benefit,  either  by  their  ab- 
sence, or  by  the  other  causes  which  procure  them  restitution  to 
their  right,  so  as  to  cause  any  prejudice  thereby  to  other  persons.* 

tion  of  Qfvenanls.  According  to  our  nsage,  the  party  aggrieved  may  demand  a  new  par- 
tition, if  the  wrong  done  him  be  between  a  fourth  and  a  third  part 

**  See  the  ninth  section  of  the  Contract  of  Sale. 

•  L.  1,  D.  ex  quib.  caus.  rnaj.;  —  d.  I.  inf.; — /.  26,  4  9|  eod,;  —  I  27,  eod.; — /.  3,  C. 
quib.  ex  caus.  maj.  in  int.  rest. ;  —  /.  1,  eod. ;  —  /.  140,  D.  de  reg.  jur. ;  —  /.  21,  D.  ex  quib.  caus. 
maj.  See  the  sixth  article  of  the  fifth  section  of  Possession.  We  have  not  put  down  in 
thiB  article  that  which  relates  to  the  effect  of  absence  in  majors,  according  to  the  usage  of 
the  Roman  law,  with  respect  to  sentences  pronounced  against  them.  For  seeing  by  our 
nsage  absent  persons  may  be  cited,  in  the  manner  regulated  by  the  ordinances,  and  that 
they  have  the  remedy  of  appealing  from  sentences  pronounced  in  their  absence,  after  they 
have  been  dted  in  due  form,  our  usage  does  not  allow  of  restitution  against  sentences. 
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